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flnathera  Dblnct  or  .Vctv  York,  u. 

BE  IT  HEMEMBEUED,  That  on  the  iMrenly.fiftij  day  of  NoTember,  A.  D-  IBSfi.ta 
ri  S ) <irty>drit  year  of  the  lodependeoce  of  the  Uaited  Stalee  of  America,  Jamea 
' ' ' Kent,  uf  the  aaid  Uiatriet,  hath  depoaiied  io  tbit  ofliee  the  title  of  a Book,  the 

rif bt  wboreof  be  cIoxom  aa  author,  in  the  worda  foliowinf,  to  wit — 

“ Comrooatarice  OQ  American  Law.  By  Jamea  Koot  Volume  1/’ 

la  conformity  to  the  Act  of  the  Con^reea  of  the  Uoited  Btatae,  entitled  **  An  Act  for  Ike 
eacoura^emeot  of  Learoinf,  by  eocurtot  the  coptea  of  Mape^  Charts,  and  Books,  to  the 
authora  ond  proprietors  uf  such  copies,  durinf  the  times  therein  mentioned.**  And  aleo  to 
an  Aei,  eiiiiilod  An  Act,  supplement^  to  an  AcL  entitled  an  Act  for  the  encotnefe- 
ment  of  Learning,  by  aocurinf  Che  copies  of  Maps,  Charts,  and  Books,  to  the  authors  and 
proprietors  of  such  copies,  durlog  the  Umoe  therein  mentioned,  and  extending  the  benefits 
tberoof  to  the  arts  of  designing,  engrasiog,  and  etching  hlaloricaJ  and  other  priata. 

JAMES  DILL, 

Clerk  of  the  Southern  District  of  Naw. York. 


• . > 

, * 

> 4 

EsTtnrn  according  to  the  Act  of  Conmiw,  in  the  year  one  thcu.and 
eight  hundred  and  thirty-two,  by  J mi  eg  Kesr,  in  the  Clerk’s  Offirr  r,i  the 
Diiitrict  Court  of  the  United  States,  for  the  Southern  District  of  Now. 
York.  . ' 


. rv.^  ***-  • 


cLayro.'i  akd  van  nohdcn,  prjntek^, 
No.  4U  William-street. 
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TO 


WlliLiAM  JOIOfSOX,  ESa- 


DEAR  SIR, 

In  compiling  these  volumes,  (originally  intend- 
ed, and  now  published,  for  the  benefit  of  American 
students,)  I have  frequently  been  led  to  revisit  the 
same  ground,  and  to  follow  out  the  same  paths, 
over  which  I have  so  often  passed  with  you  as  a 
companion  to  cheer  and  delight  me. 

. You  have  reported  every  opinion  which  I gave 
in  term  time,  and  thought  worth  reporting,  during 
the  five  and  twenty  years  that  1 was  a Judge  at 
Law  and  in  Equity,  with  the  exception  of  the 
short  interval  occupied  by  Mr.  Caines’  Reports. 
During  that  long  period,  I had  the  happiness  to 
maintain  a free,  cordial,  and  instructive  inter- 
course with  you ; and  I feel  unwilling  now  to  close 
my  labours  as  an  author,  and  withdraw  myself 
finally  from  the  public  eye,  without  leaving  some 
memorial  of  my  grateful  sense  of  the  value  of  your ' 
friendship,  and  my  reverence  for  your  character. 

In  inscribing  this  work  to  you,  I beg  leave,  sir, 
at  the  same  time,  to  add  my  afdent  wishes  for 
your  future  welfare,  and  to  assure  you  of  my  con- 
stant esteem  and  regard. 

JAMES  KENT. 
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PREFACE 


TO  THE  HRST  VOLUME  OF  THE  FIRST  EDITION. 


Having  retired  from  public  office  in  the  sum- 
mer of  1823,  I had  the  honour  to  receive  the  ap- 
pointment of  Professor  of  Law  in  Columbia  Col- 
lege. The  trustees  of  that  institution  hare  re- 
peatedly given  me  the  most  liberal  and  encou- 
raging proofs  of  their  respect  and  confidence, 
and  of  which  I shall  ever  retain  a grateful  re- 
collection. A similar  appointment  was  received 
from  them  in  the  year  1793  ; and  this  renewed 
mark  of  their  approbation  determined  me  to  em- 
ploy the  entire  leisure  in  which  I found  myself,  in 
further  endeavours  to  discharge  the  debt  which, 
according  to  Lord  Bacon,  every  man  owes  to  his 
profession.  I was  strongly  induced  to  accept  the 
trust  from  the  want  of  occupation ; being  ap- 
prehensive that  the  sudden  cessation  of  my  ha- 
bitual employment,*  and  the  contrast  between 
the  discussions  of  the  forum,  and  the  solitude  of 


a I was  appointed  Recorder  of  New- York  in  March,  1797,  and 
from  that  time  until  August,  1823,  I was  constantly  employed  in 
judicial  duties. 
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PREFACE 

TO  THE  SECOND  VOLUME. 


When  the  first  volume  of  these  Commentaries 
was  published,  it  was  hoped  and  expected  that  a 
second  would  be  sufficient  to  include  the  remain- 
der of  the  Lectures,  which  had  been  delivered  in 
Columbia  College.  But  in  revising  them  for  the 
press,  some  parts  required  to  be  suppressed, 
others  to  be  considerably  enlarged,  and  the  ar- 
rangement of  the  whole  to  be  altered  and  im- 
proved. A third  volume  has  accordingly  become 
requisite,”  to  embrace  that  remaining  portion  of 
the  work,  which  treats  of  commercial  law,  and 
of  the  doctrine  of  real  estates,  and  the  incorpo- 
real rights  and  privileges  incident  to  them. 

It  is  probable  that  in  some  instances  I may 
have  been  led  into  more  detail  than  may  be 
thought  consistent  with  the  plan  of  the  publica- 
tion. My  apology  is  to  be  found  in  the  difficulty 
of  being  really  usefid  on  some  branches  of  the 


a This  appeared  in  1828,  and  a fourth  volume  was  required,  and 
appeared  in  1830. 
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low,  without  going  far  into  practical  illustrations, 
and  stating,  as  far  as  I was  able,  witli  precision 
and  accuracy,  the  established  distinctions.  Such 
a detail,  however,  has  been,  and  will  hereafter 
be,  avoided  as  much  as  possible  ; for  the  know- 
ledge that  is  intended  to  be  communicated  in 
these  volumes,  is  believed  to  be,  in  most  cases, 
of  general  application,  and  is  of  that  elementary 
kind,  which  is  not  only  essential  to  every  person 
who  pursues  the  science  of  the  law  as  a prac- 
tical profession,  but  is  deemed  useful  and  orna- 
mental to  gentlemen  in  every  pursuit,  and  espe- 
cially to  those  who  are  to  assume  places  of  pub- 
lic trust,  and  to  take  a share  in  the  business  and 
in  the  councils  of  our  country. 

New-York,  November  17th,  1027. 
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ADVERTISEMENT 

TO  THE  SECOND  EDITION. 


In  preparing  a new  edition  of  these  Commen- 
taries for  the  press,  I have  not  been  inattentive 
to  the  many  alterations  which  have  taken  place 
in  our  American  law,  since  the  first  volume  ap- 
peared in  1836.  Within  that  period,  the  laws  of 
the  government  of  the  United  States  have  under- 
gone some  important  amendments,  and  the  con- 
stitution itself  has  received  additional  explana- 
tions by  the  courts  of  justice.  So,  also,  the  sta- 
tutes and  judicial  decisions  in  the  several  states, 
have  introduced  essential  changes  in  the  local 
jurisprudence  of  the  country.  This  has  been  par- 
ticularly the  case  in  New-York,  by  means  of  the 
Revised  Statutes,  which  were  published,  and 
went  into  operation,  since  the  date  of  the  third 
of  these  volumes.  Their  influence  on  the  law 
concerning  real  property  I had  an  opportunity  to 
consider  in  the  fourth  volume  ; but  they  have  also 
made  material  alterations  on  other  subjects,  which 
I had  already  discussed  ; and  especially  in  rela- 
tion to  the  writ  of  habeas  corpus — marriage  and  di- 
vorce— absconding  debtors — insolvent  laws — the 
administration  of  the  estates  of  deceased  persons 
— the  powers  of  surrogates — the  power  of  fac- 
VOL.  I.  B 
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ADVERTISEMENT. 


tors — the  question  of  fraud  in  sales — damages  on 
protested  bills,  and  the  law  of  distress.  To  have 
suffered  a new  edition  of  the  Commentaries  to 
appear  under  my  own  supervision,  without  no- 
ticing the  changes  and  improvements  in  the  law 
which  had  been  made  since  their  first  publica- 
tion, would  have  impaired  the  credit  of  the  work. 
I have  accordingly  availed  myself  of  these  altera- 
tions, and  of  all  the  means  of  information  within 
my  power,  by  a perusal  of  the  latest  Reports  and 
Treatises,  from  abroad,  and  from  every  part  of 
the  United  States.  It  has  been  my  object  to  as- 
certain and  state  truly  and  accurately  the  law  of 
the  land,  in  the  extent  to  which  I profess  to  ex- 
amine it,  as  it  existed  at  the  commencement  of 
the  present  year. 

I take  this  occasion  to  return  my  grateful  ac- 
knowledgments to  the  American  bar,  to  many 
distinguished  judicial  and  literary  characters, 
and  to  the  public  at  large,  for  the  kind  notice 
and  liberal  patronage  with  which  these  volumes 
have  been  honoured  ; and  I have  endeavoured, 
in  the  present  edition,  to  lessen  their  imperfec- 
tions, and  to  increase  their  accuracy,  by  a dili- 
gent and  careful  revisal  of  every  part  of  them, 
and  by  making  such  corrections  and  improve- 
ments as  have  been  suggested  to  me  by  others, 
or  dictated  by  my  own  reading  and  reflections. 
In  some  instances  the  work  has  been  enlarged  by 
the  addition  of  distinct  heads  of  discussion,  such 
as  the  kx  loci  as  to  contracts— interpretation 
of  contracts,  and  the  law  of  insurance  of  lives, 
and  against  fire.  The  general  Index,  at  the  end 
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of  the  fourth  volume,  has  also  been  much  en- 
larged ; and  as  the  first  volume,  or  the  most  ma- 
terial part  of  it,  is  academically  taught  in  some 
of  our  public  institutions,  I have  added  a sepa- 
rate Index  to  that  volume,  and  marginal  refer- 
ences of  the  same  nature,  to  facilitate  the  study 
of  it ; and  that  volume  will  continue  to  be  sepa- 
rately sold.  My  thanks  are  due  to  one  of  the 
military  officers  of  the  academy  at  W est-Point, 
for  the  obliging  offer  of  his  own  private,  but  mi- 
nute and  judicious  Index  to  the  first  part  of  that 
volume,  and  for  the  assistance  which  it  has  af- 
forded me  ; and  I arn  also  indebted  to  the  Presi- 
dent of  Geneva  College,  for  some  important 
suggestions  which  have  been  adopted. 

It  has  been  a practice  with  many  law  writers, 
to  alter  and  enlarge  their  works  in  subsequent  edi- 
tions, so  as  to  meet  the  variations  and  different  as- 
pects constantly  taking  place  in  the  science  of 
law,  by  reason  of  legislative  enactments,  and  a 
course  of  judicial  decisions.  They  have  also  en- 
deavoured to  improve  them  by  such  illustrations  as 
new  cases,  and  the  further  investigation  and  final 
settlement  of  principles,  afforded.  This  has  been 
the  case,  in  a striking  manner,  with  Mr.  Bell’s 
Commentaries  on  the  Laws  of  Scotland  ; the  Law 
of  Marine  Insurance,  by  Mr.  Justice  Parke  ; the 
Essay  on  Contingent  Remainders,  by  Mr.  Fearne ; 
and  the  Treatise  of  Powers,  by  Sir  Edward  B 
Sugden.  The  manner  in  which  these  volumes 
were  originally  compiled,  and  successively  pub- 
lished ; and  the  character,  variety,  and  immense 
details,  of  the  jurisprudence  of  the  several  states. 
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and  the  difficulty  of  understanding,  and  stating 
precisely,  their  conflicting  provisions,  would  seem 
to  render  a free  imitation  of  such  high  examples 
the  more  pardonable,  if  not  the  more  essen- 
tial. But  I do  not  purpose  to  interfere  hereafter 
with  the  work  as  it  is  now  presented  to  the  pub- 
lic, even  if  I should  live  to  see  other  editions. 
The  volumes  are  intended  to  remain  as  evidence 
of  my  view  of  the  law  as  it  now  exists  ; and  I shall 
leave  to  others  the  task  of  following  it  in  its  fu- 
ture vicissitudes,  if  such  vicissitudes  are  to  be  its 
destiny.  I am  not,  however,  without  a humble 
hope,  that  the  spirit  of  innovation  may  hereafter 
be  somewhat  abated,  and  a character  for  greater 
stability  gradually  impressed  upon  our  American 
jurisprudence. 


New-York,  April  23d,  1832. 
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PART  I. 

OF  TUE  LAW  OF  NATIONS. 


LECTURE  I. 

OF  THE  FOUNDATION  AND  lIlSTOUy  OF  THE  LAW  OP 
NATIONS. 

When  the  United  States  ceased  to  be  a part  of  the  Bri- 
tish empire,  and  assumed  tlie  character  of  an  independent 
nation,  they  became  subject  to  that  system  of  rules  which 
reason,  morality,  and  custom,  had  established  among  the 
civilized  nations  of  Europe,  as  their  public  law.  During  the 
war  of  the  American  revolution,  Congress  claimed  cogni- 
zance of  all  matters  arising  upon  the  law  of  nations,  and 
they  professed  obedience  to  that  law,  “ according  to  the 
general  usages  of  Europe.”*  By  this  law  we  are  to  un- 
derstand that  code  of  public  instruction,  which  defines  the 
rights  and  prescribes  the  duties  of  nations,  in  their  inter- 
course with  each  other.  The  faithful  observance  of  this 
law  is  essential  to  national  character,  and  to  the  happiness 
of  mankind.  According  to  the  observation  of  Montes- 
quieu,*’ it  is  founded  on  the  principle,  that  different  nations 
ought  to  do  each  other  as  much  good  in  peace,  and  as 
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suggestion,  that  governments  are  not  as  strictly  bound 
the  obligations  of  truth,  justice,  and  humanity,  in  relat 
to  other  powers,  as  they  are  in  the  management  of  their 
own  local  concerns.  States,  or  bodies  politic,  are  to  be 
considered  as  moral  persons,  having  a public  will,  capable 
and  free  to  do  right  and  wrong,  inasmuch  as  they  are  col- 
lections of  individuals,  each  of  whom  carries  with  him  into 
the  service  of  the  community,  the  same  binding  law  of  mo- 
rality and  religion  which  ought  to  control  his  conduct  in 
private  life.  The  law  of  nations  is  a complex  system,  com- 
posed of  various  ingredients.  It  consists  of  general  prin- 
ciples of  right  and  Justice,  equally  suitable  to  the  govern- 
ment of  individuals  in  a state  of  natural  equality,  and  to 
the  relation  and  conduct  of  nations ; of  a collection  of 
usages  and  customs,  the  growth  of  civilization  and  com- 
merce; and  of  a code  of  conventional  or  positive  law.*  In 
the  absence  of  these  latter  regulations,  the  intercourse  and 
conduct  of  nations  are  to  be  governed  by  principles  fairly  to 
be  deduced  from  the  rights  and  duties  of  nations,  and  the 
nature  of  moral  obligation ; and  we  have  the  authority  of 
the  lawyers  of  antiquity,  and  of  some  of  the  first  masters 
in  the  modern  school  of  public  law,  for  placing  the  mora] 
obligation  of  nations  and  of  individuals  on  similar  grounds, 
and  for  considering  individual  and  national  morality  as 
parts  of  one  and  the  same  science. 

The  law  of  nations,  so  far  as  it  is  founded  on  .the  princi- 
ples of  natural  law,  is  equally  binding  in  every  age,  and 
upon  all  mankind.  But  the  Christian  nations  of  Europe, 
and  their  descendants  on  this  side  of  the  Atlantic,  by  the 
vast  superiority  of  their  attainments  in  arts,  and  science, 
and  commerce,  as  well  as  in  policy  and  government;  and, 
above  all,  by  the  brighter  light,  the  more  certain  truths, 
and  the  more  definite  sanction,  which  Christianity  ha$  com- 
municated to  the  ethical  jurisprudence  of  the  ancients,  have 
established  a law  of  nations  peculiar  to  themselves.  They 
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form  together  a community  of  nations,  united  by  religion, 
manners,  morals,  humanity,  anef  science,  and  united  also 
by  the  mutual  advantages  of  commercial  intercourse,  by  the 
habit  of  forming  alliances  and  treaties  with  each  other,  of 
interchanging  ambassadors,  and  of  studying  and  recognising 
the  same  writers  and  systems  of  public  law. 

After  devoting  the  present  lecture  to  a cursory  view  of 
the  history  of  the  law  of  nations,  I shall  enter  upon  the  ex- 
amination of  the  European  and  American  code  of  interna- 
tional law,  and  endeavour  to  ccjllect,  with  accuracy,  its 
leading  principles,  and  to  discuss  their  practical  details. 

The  law  of  nations,  as  understood  by  the  European  world, 
and  by  us,  is  the  offspring  of  modern  times.  The  most  re- 
fined states  among  the  ancients  seem  to  have  had  no  con- 
ception of  the  moral  obligations  of  justice  and  humanity 
between  nations,  and  there  was  no  such  thing  in  existence 
as  the  science  of  international  law.  They  regarded  stran- 
gers and  enemies  as  nearly  synonymous,  and  considered 
foreign  persons  and  property  as  lawful  prize.  Their  laws 
of  war  and  peace  were  barbarous  and  deplorable.  So  little 
were  mankind  accustomed  to  regard  the  rights  of  persons 
or  property,  or  to  perceive  the  value  and  beauty  of  public 
order,  that  in  the  most  enlightened  ages  of  the  Grecian  re- 
publics, piracy  was  regarded  as  an  honourable  employment. 
There  were  powerful  Grecian  states  that  avowed  the  prac- 
tice of  piracy ; and  the  fleets  of  Athens,  the  best  disciplined 
and  most  respectable  naval  force  in  all  antiquity,  were  ex- 
ceedingly addicted  to  piratical  excursions.  It  was  the  re- 
ceived opinion,  that  Greeks  were  bound  to  no  duties,  nor  by 
any  moral  law,  without  compact,  and  that  prisoners  taken  in 
war  had  no  rights,  and  might  lawfully  be  put  to  death,  or 
sold  into  perpetual  slavery,  with  their  wives  and  children.* 


a JUilfurd'i  Jlittnry  of  Grace,  five.  edit.  vol.  ii.  35S.  vol.  vi.  107. 
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There  were,  however,  many  feeble  efforts,  and  some  suc- 
cessful examples,  to  be  met  with  in  Grecian  history  in  fa- 
vour of  national  justice.  The  object  of  the  Ampliictyonic 
Council  was  to  institute  a law  of  nations  among  the  Greeks, 
and  to  check  violence  and  settle  contests  between  Grecian 
states  by  a pacific  adjustment.  It  was  also  a law  of  nations 
among  them,  and  one  which  was  very  religio^ly  observed, 
to  allow  to  the  vanquished  the  privilege  of  bui^ng  their  own 
dead,  and  to  grant  the  requisite  truce  for  that  purpose. 

Some  of  the  states  had  public  ministers  resident  at  the  courts 
of  others,*  and  there  were  some  distinguished  instances  of 
great  humanity  shown  to  prisoners  of  war.  During  a cessa- 
tion of  arms  in  the  course  of  the  Peloponnesian  war,  Athens 
and  Sparta  agreed  to  an  exchange  or  mutual  surrender  of 
prisoners.**  The  sound  judgment  and  profound  reflections 
of  Aristotle,  naturally  raised  his  sense  of  right  above  the 
atrocious  maxims  and  practices  of  his  age,  and  he  perceived 
the  injustice  of  that  doctrine  of  Grecian  policy,  that,  by  the 
laws  of  war,  the  vanquished  became  the  absolute  property 
of  the  victor.  “ Wise  men,”  he  observed,  “ entertained  dif- 
ferent opinions  upon  that  subject.  Some  considered  supe- 
riority as  a proof  of  virtue,  because  it  is  its  natural  effect, 
and  they  asserted  it  to  be  just  that  the  victors  should  be 
masters  of  the  vanquished ; whilst  others  denied  the  force  of 
the  argument,  and  maintained  that  nothing  could  be  tnily 
just  which  was  inconsistent  with  humanity.”*  He  then  pro- 
ceeded to  weaken  by  argument  the  false  foundations  on 
which  the  law  of  slavery,  by  means  of  capture  in  war,  was 
established  ; and  though  he  docs  not  write  on  the  subject 
very  distinctly  or  forcibly,  it  seems  to  be  quite  apparent  that 
his  convictions  were  on  that  side. 

The  Romans  exhibited  much  stronger  proofs  than  the  m tnritot 
Greeks  of  the  influence  of  regular  law,  and  there  was  a""‘" 
marked  diflcrence  between  those  nations  in  their  intercourse 
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with  foreign  powers.  It  was  a principle  of  the  Roman  go- 
vernment, that  none  but  a sworn  soldier  could  lawfully  fight 
the  enemy ; and  in  many  instances  the  Romans  showed  that 
they  excelled  the  Greeks,  by  the  possession  of  a sterner 
and  better  sense  of  justice.  The  institution  of  a college  of 
heralds  and  the  fecial  law,  were  proofs  of  a people  consi- 
derably adviced  in  the  cultivation  of  the  law  of  nations  as 
a science  ; and  yet  with  what  little  attention  they  were  ac- 
customed to  listen  to  the  voice  of  justice  and  humanity,  ap- 
pears but  too  plainly  from  their  haughty  triumphs,  their 
cunning  interpretation  of  treaties,  their  continual  violation 
ofjustice,  their  cruel  rules  of  war,  and  the  whole  series  of 
their  wonderful  successes,  in  the  steady  progress  of  the  con- 
quest of  the  world.  The  perusal  of  Livy’s  magnificent 
History  of  the  rise  and  progress  of  the  Roman  power,  ex- 
cites our  constant  admiration  of  the  vigour,  the  skill,  the 
valour  and  the  fortitude  of  the  Roman  people  ; yet,  notwith- 
standing the  splendour  of  the  story,  and  the  attractive  sim- 
plicity of  the  writer,  no  reader  of  taste  and  principle  can  well 
avoid  feeling  a thorough  detestation  of  the  fierce  spirit  of  con- 
quest which  it  displays,  and  of  the  barbarous  international 
law  and  customs  of  the  ancients. 

A purer  system  of  public  morals  was  cultivated,  and  in- 
sensibly gained  ground,  in  the  Roman  state.  The  cruelties 
of  Marius  in  the  Jugurthan  war,  when  he  put  part  of  the 
inhabitants  of  a Numidian  town  to  the  sword,  and  sold  die 
rest  for  slaves,  were  declared  by  Sallust*  to  be  a proceed- 
ing contra  jus  belli.  At  the  zenith  of  the  Roman  power, 
the  enlarged  and  philosophical  mind  of  Cicero  was  struck 
with  extreme  disgust,  at  the  excesses  in  which  his  country- 
men indulged  their  military  spirit.  He  justly  discerned  that 
mankind  were  not  intended,  by  the  law  and  constitution 
of  their  nature,  as  rational  and  social  beings,  to  live  in  eter- 
nal enmity  with  each  other  ; and  he  recommends,  in  one  of 
the  most  beautiful  and  perfect  ethical  codes  to  be  met  with 
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among  the  remains  of  the  ancients,  Uie  virtues  of  humanity, 
liberality,  and  justice,  towards  other  people,  as  being  found- 
ed in  the  universal  law  of  nature.  Their  ancestors,  he  ob- 
served, applied  the  term  enemy  to  that  man  whom  they  re- 
garded merely  as  a foreigner,  and  to  deny  to  strangers  the 
use  and  protection  of  the  city,  would  be  iiihumuii.  To 
overturn  justice  by  plundering  others,  tended  to  destroy 
civil  society,  as  w-ell  as  violate  the  law  of  nature,  and  the 
institutions  of  Heaven ; and  by  some  of  the  most  happy 
illustrations,  and  pathetic  examples,  Cicero  vindicated  the 
truth,  and  inculcated  the  value  of  the  precept,  that  nothing 
was  truly  useful  which  was  not  honest.*  In  the  latter  ages 
of  the  Roman  empire,  when  their  municipal  law  became 
highly  cultivated,  and  adorned  by  philosophy  and  science, 
the  law  of  nations  was  recognised  as  part  of  the  natural 
reason  of  mankind,  ^uot/  vero  naturalu  ratio  inter  umnes 
homines  conslituil,  id  apud  omnes  gentes  peraeque  custoditur, 
xmcatur  que jus  gentium,  quasi  quo  jure  omnesgentes  utantur.'’ 
The  Roman  law  was  destined  to  attain  the  honourable 
distinction  of  becoming  a national  guide  to  future  ages, 
and  to  be  appealed  to  by  modern  tribunals  and  writers, 
in  cases  in  which  usage  and  positive  law  were  silent,  as 
one  authoritative  evidence  of  the  decisions  of  the  law  of 
nations. 

It  must  be  admitted,  however,  that  the  sages  from  whose 
works  the  pandects  were  compiled,  speak  very  indistinctly 
and  imperfectly  on  the  subject  of  national  law.  They  must 
be  read  with  much  discrimination,  as  Grotius  observed,*  for 
they  often  call  that  the  law  of  nations  which  prevailed,  and 
perhaps  by  casual  consent,  among  some  nations  only,  and 
many  things  which  belonged  to  tlie  law  of  nations  they 
treated  indiscriminately  with  matters  of  mere  municipal 
law.  The  Roman  jurisprudence,  in  its  most  cultivated 
state,  was  a very  imperfect  transcript  of  the  precepts  of  na- 
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tural  justice,  on  the  subject  of  national  duty.  It  retained 
strung  traces  of  ancient  rudeness,  from  the  want  of  the 
Christian  system  of  morals,  and  the  civilizing  restraints  of 
commerce.  We  find  the  barbarous  doctrine  still  asserted, 
that  prisoners  of  war  became  slaves  jure  gentium,*  and 
even  in  respect  to  foreign  nations  with  whom  the  Romans 
were  at  peace,  but  had  no  particular  alliance,  it  is  laid  down 
in  the  Digests,  that  whoever  passed  from  one  country  to  the 
other  became  immediately  a slave.  Nam  ti  cum  genie 
aliqua  neque  amicitium,  neqtte  hospilium,  neque  feedus 
amicitite  causa  jaclum  habemus : hi  kostts  quidem  non  sunt, 
(^uod  autem  ea  nostro  ad  eos  pervenit,  iliorum  fit : et  liber 
homo  nosier  ab  eis  captus,  servus  JU,  et  ear  am.  Idemque  si 
ab  illis  ad  nos  aliquid  perveniai.''  It  is  impossible  to 
conceive  of  a rule  of  national  law  more  directly  calculated 
to  destroy  all  commercial  intercourse,  and  to  niaintain 
eternal  enmity  between  nations. 

The  irruption  of  the  northern  tribes  of  Scythia  and  Ger- 
many, overturned  all  that  was  gained  by  tlie  Roman  law, 
annihilated  every  restraint,  and  ail  sense  of  national  obliga- 
tion, and  civil  society  relapsed  into  the  violence  and  confu- 
sioii  of  the  barbarous  ages.  Mankind  seemed  to  be  doomed 
to  live  once  more  in  constant  distrust  or  hostility,  and  to  re- 
gard a stranger  and  an  enemy  as  almost  the  same.  Piracy, 
rapine,  and  ferocious  warfare,  deformed  the  annals  of  Eu- 
rope. The  manners  of  nations  were  barbarous,  and  their 
maxims  of  war  cruel.  Slavery  was  considered  as  a lawful 
consequence  of  captivity.  Mr.  Barrington'  has  cited  the 
laws  of  die  Wisigoths,  Saxons,  Sicilians,  and  Bavarians,  as 
restraining,  by  the  severest  penalties,  the  plunder  of  ship- 
wrecked goods,  and  the  abuse  of  shipwrecked  seamen,  and 
as  extending  the  rights  of  hospitality  to  strangers.  But,  not- 
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withstanding  a few  efforts  of  this  kind  to  introduce  order 
and  justice,  and  though  municipal  law  had  undergone  great 
improvement,  the  law  of  nations  remained  in  the  rudest 
and  most  uncultivated  state,  down  to  the  period  of  the  16th 
century.  In  many  instances,  shipwrecked  strangers  were 
made  prisoners  and  sold  as  slaves,  without  exciting  any 
complaint,  or  offending  any  public  sense  of  Justice.  Nu- 
merous cases  occurred  of  acts  of  the  grossest  perfidy  and 
cruelty  towards  strangers  and  enemies.  Prisoners  were 
put  to  death  for  their  gallantry  and  brave  defence  in  war. 
There  was  no  reliance  upon  the  word  and  honour  of  men 
in  power.  Reprisals  and  private  war  were  in  constant  ac- 
tivity. Instances  were  frequent  of  the  violation  of  embas- 
sies, of  the  murder  of  hostages,  the  imprisonment  of  guests, 
and  the  killing  of  heralds.  The  victor  in  war  had  his  op- 
tion in  dealing  with  his  prisoners,  either  to  put  them  to 
death,  or  reduce  them  to  slavery,  or  exact  an  exorbitant 
ransom  for  their  deliverance.  So  late  as  the  time  of  the  Car- 
dinal Richlieu,  it  was  held  to  be  the  right  of  all  nations  to 
arrest  strangers  who  came  into  the  country  without  a safe 
conduct.* 

The  Emperor  Charlemagne  made  distinguished  efforts  to 
improve  the  condition  of  Europe,  by  the  introduction  of 
order,  and  the  propagation  of  Christianity  ; and  we  have 
cheering  examples,  during  the  darkness  of  the  middle  ages, 
of  some  recognition  of  public  law,  by  means  of  alliances, 
and  the  submission  of  disputes  to  the  arbitrament  of  a neu- 
tral power.  Mr.  Ward  enumerates  five  institutions,  exist- 
ing about  the  period  of  the  eleventh  century,  which  made  a 
deep  impression  upon  Europe,  and  contributed  in  a very 
essential  degree  to  improve  the  law  of  nations.*^  These  in- 
stitutions were,  the  feudal  system,  the  concurrence  of  Eu- 
rope in  one  form  of  religious  worship  and  government,  the 
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establishment  of  chivalry,  the  negotiations  and  treaties 
forming  the  conventional  law  of  Europe,  and  the  settle- 
ment of  a scale  of  political  rank  and  precedency. 

Of  all  these  causes  of  reformation,  the  most  weight  is  to 
be  attributed  to  the  intimate  alliance  of  the  great  powers 
as  one  Christian  community.  The  influence  of  Christiani- 
ChlniUnlij'^ efficient  towards  the  introduction  of  a better 
and  more  enlightened  sense  of  right  and  justice  among  the 
governments  of  Europe'.  It  taught  the  duly  of  benevo- 
lence to  strangers,  of  humanity  to  the  vanquished,  of  the 
obligation  of  good  faith,  and  of  the  sin  of  murder,  revenge, 
and  rapacity.  The  history  of  Europe,  during  the  early  pe- 
riods of  modern  history,  abounds  with  interesting  and  strong 
cases,  to  show  the  authority  of  the  church  over  turbulent 
princes  and  fierce  warriors,  and  the  effect  of  that  authority 
in  meliorating  manners,  checking  violence,  and  introducing 
a system  of  morals  which  inculcated  peace,  moderation  and 
justice.  The  church  had  its  councils  or  convocations  of 
the  clergy,  which  formed  the  nations  professing  Christiani- 
ty into  a connexion  resembling  a federal  alliance,  and  those 
councils  sometimes  settled  the  titles  and  claims  of  princes, 
and  regulated  the  temporal  affairs  of  the  Christian  powers. 
The  confederacy  of  the  Christian  nations  was  bound  to- 
gether by  a sense  of  common  duty  and  interest  in  respect 
to  the  rest  of  mankind.  It  became  a general  principle  of 
belief  and  action,  that  it  was  not  only  a right,  but  a duty,  to 
reduce  to  obedience,  for  the  sake  of  conversion,  every  peo- 
ple who  professed  a religious  faith  different  from  their  own. 
To  make  war  upon  infidels  was,  for  many  ages,  a conspicuous 
part  of  European  public  law  ; and  this  gross  perversion  of 
the  doctrines  and  spirit  of  Christianity,  had  at  least  one  pro- 
pitious effect  upon  the  Christian  powers,  inasmuch  as  it  led 
to  the  cultivation  of  peace  and  union  between  them,  and 
to  a more  free  and  civiliied  intercourse.  The  notion  that 
it  was  lawful  to  invade  and  subdue  Mahometan  and  Pagan 
countries,  continued  very  long  to  sway  the  minds  of  men  ; 
and  it  was  not  until  after  the  age  of  Grotius  and  Baron,  that 
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this  error  was  entirely  eradicated.  Lord  Coke*  held,  that 
an  alliance  for  mutual  defence  was  nnlawful  between  Chris- 
tians and  Turks ; and  Grotius  was  very  cautious  as  to  the 
admission  of  the  lawfulness  of  alliances  with  infidels,  and  he 
had  no  doubt  that  all  Christian  nations  were  bound  to  assist 
one  another  against  the  attacks  of  infidels.'’  Even  Lord 
Bacon’’  thought  it  a matter  of  so  much  doubt,  as  to  pro- 
pound it  seriously  as  a question,  whether  a war  with  infi- 
dels was  not  first  in  order  of  dignity,  and  to  be  preferred  to 
all  other  just  temporal  quarrels ; and  whether  a war  with 
infidels  might  not  be  undertaken  merely  for  the  propagation 
of  the  Christian  faith,  without  other  cause  of  hostility. 

The  influence  of  chivalry  had  a very  beneficial  effect  upon  0fChi»airy. 
the  laws  of  war.  It  introduced  declarations  of  war  by 
heralds,  and  to  attack  an  enemy  by  surprise  was  deemed 
cowardly  and  dishonourable.  It  dictated  humane  treat- 
ment to  the  vanquished,  courtesy  to  enemies,  and  tlie  virtues 
of  fidelity,  honour,  and  magnanimity  in  every  species  of 
warfare. 

The  introduction  and  study  of  the  civil  law  must  also  oftk«Cmi 
have  contributed  largely  to  more  correct  and  liberal  views 
of  the  rights  and  duties  of  nations.  It  was  impossible  that 
such  a refined  and  wise  system  of  municipal  and  ethical 
jurisprudence  as  the  Roman  law,  could  have  been  taught  in 
universities  and  schools,  and  illustrated  by  a succession  of 
eminent  civilians,  who  were  worthy  of  being  associated  with 
the  Roman  sages,  without  at  the  same  time  producing  a 
great  eflcct  upon  the  public  mind.  The  very  existence  of 
such  a grand  monument  of  the  embodied  wisdom  of  the  an- 
cients, when  once  it  became  to  be  known  and  examined,  must 
have  shed  a broad  stream  of  light  upon  the  feudal  institutions, 
and  the  public  councils  of  the  European'  nations.  We 
accordingly  find  that  the  rules  of  the  civil  law  were 
applied  to  the  government  of  national  rights,  and  they  have 


a 4 hut.  155.  b GroUiu,  b.  2.  c.  15.  acc.  II,  12. 
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contributed  very  materially  to  the  erection  of  the  modem 
international  law  of  Europe.  From  the  13th  to  the  16th 
century,  all  controversies  between  nations  were  adjudged  by 
the  rules  of  the  civil  law. 

oiTreiiic  The  influence  of  treaties,  conventions,  and  commercial 
associations,  had  a still  more  direct  and  visible  influence  in 
the  formation  of  the  great  modern  code  of  public  law.  They 
gave  a new  character  to  the  law  of  nations,  and  rendered  it 
more  and  more  of  a positive  or  instituted  code.  Commer- 
cial ordinances  and  conventions  contributed  greatly  to  im- 
prove and  reflne  public  law,  and  the  intercourse  of  nations, 
by  protecting  the  persons  and  property  of  merchants  in 
cases  of  shipwreck,  and  against  piracy,  and  against  seizure 
and  arrest  upon  the  breaking  out  of  war.  Auxiliary  trea- 
ties were  tolerated,  by  which  one  nation  was  allowed  to  be 
an  enemy  to  a certain  extent  only.  Thus,  if,  in  time  of 
peace,  a defensive  treaty  had  been  made  between  one  of 
, the  parties  to  a subsequent  war  and  a third  power,  by  which 
a certain  number  of  troops  were  to  be  furnished  in  case  of 
war,  a compliance  with  this  engagement  implicated  the 
auxiliary  as  a party  to  the  war,  only  so  far  as  her  contingent 
was  concerned.  The  nations  of  Europe  had  advanced  to 
this  extent  in  diplomatic  science,  as  early  as  the  beginning 
of  the  1 3di  century,  and  such  a refinement  was  totally  un- 
known to  the  ancients.  Treaties  of  subsidy  showed  also 
the  progress  of  the  law  of  nations.  The  troops  of  one  na- 
tion, to  a definite  extent,  could  be  hired  for  the  service  of 
one  of  the  belligerents,  without  aflbrding  ground  for  hostility 
with  tlie  community  which  supplied  the  specific  aid.  The 
rights  of  commerce  began  to  be  regarded  as  under  the  pro- 
tection of  the  law  of  nations,  and  Queen  Elizabeth  com- 
plained of  the  Spaniards,  that  they  had  prohibited  commerce 
in  the  Indian  seas,  contrary  to  that  law. 

c.r.rjj  The  eflbrts  that  were  made,  upon  the  revival  of  commerce, 
to  suppress  piracy,  and  protect  shipwrecked  property,  show 
a returning  sense  of  the  value,  and  of  the  obligations  of  na- 
tional justice.  The  case  of  shipwrecks  may  be  cited,  and 
dwelt  upon  for  a moment,  as  a particular  and  strong  instance 
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of  the  feeble  beginnings,  the  slow  and  interrupted  progress, 
and  6nal  and  triumphant  success,  of  the  principles  of  public 
right.  Valin*  imputes  the  barbarous  custom  of  plundering 
shipwrecked  propertyj  not  merely  to  the  ordinary  cupidity 
for  gain,  but  to  a more  particular  and  peculiar  cause.  The 
earliest  navigators  were  almost  all  pirates,  and  the  inhabi- 
tants of  the  coasts  were  constantly  armed  against  their  de- 
predations, and  whenever  they  had  the  misfortune  to  be 
shipwrecked,  they  were  pursued  with  a vindictive  spirit, 
and  deemed  just  objects  of  punishment.  The  practice  of 
plundering  shipwrecks  has  been  traced  to  the  Rhodians, 
and  from  them  it  passed  to  the  Romans ; aind  the  efforts  to 
restrain  it  were  very  feeble  and  gradual,  and  mixed  with 
much  positive  injustice.  The  goods  cast  ashore  first  be- 
longed to  the  fortunate  occupant,  and  then  they  were  con- 
sidered as  belonging  to  the  state.  This  change  from  private 
to  public  appropriation  of  the  property,  rendered  a return- 
ing sense  of  right  and  duty  more  natural  and  easy.  The 
Emperors  Hadrian  and  Antoninus  had  the  honour  of  having 
first  renounced  the  claim  to  shipwrecked  property,  in  favour 
of  the  rightful  owner. *’  But  the  inhuman  customs  on  this 
subject  were  too  deeply  rooted  to  be  eradicated  by  the 
wisdom  and  vigilance  of  the  Roman  lawgivers.  The  laws 
in  favour  of  the  unfortunate  were  disregarded  by  succeeding 
emperors,  and  when  the  empire  itself  was  overturned  by  the 
northern  barbarians,  the  laws  of  humanity  were  swept  away 
in  the  tempest,  and  the  continual  depredations  of  the  Sax- 
ons and  Normans,  induced  the  inhabitants  of  the  western 
coasts  of  Europe,  to  treat  all  navigators  who  were  thrown 
by  the  perils  of  the  sea  upon  their  shores,  as  pirates,  and  to 
pnnisb  them  as  such,  without  inquiry  or  discrimination. 

The  Emperor  Andronicus  Comnenus,  who  reigned  at 
Constantinople  in  1183,  made  great  efforts  to  repress  this 
inhuman  practice.  His  edict  was  worthy  of  the  highest 


a Cum.  nr  Ord.  tom.  2.  379 — 587. 
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praise,  but  it  ceased  to  be  put  in  execution  after  bis  death. 
Pillage  had  become  an  inveterate  moral  pestilence.  It  re- 
quired something  more  effectual  than  papal  bulls,  and  the 
excommunication  of  the  church,  to  stop  the  evil.  The  re- 
vival of  commerce,  and  with  it  a sense  of  the  value  of  order, 
commercial  ordinances,  and  particular  conventions  and 
treaties  between  sovereigns,  contributed  gradually  to  sup- 
press this  criminal  practice,  by  rendering  the  regulations  on 
that  subject  a branch  of  the  public  law  of  nations.  Valin 
says,  it  was  reserved  to  the  ordinances  of  Lewis  XIV.  to 
put  the  finishing  stroke  towards  the  extinction  of  this  spe- 
cies of  piracy,  by  declaring  that  shipwrecked  persons  and 
property  were  placed  under  the  special  protection  and  safe- 
guard of  tlie  crown,  and  the  punishment  of  death  without 
hope  of  pardon,  was  pronounced  against  the  guilty. 

progress  of  moderation  and  humanity  in  the  treat- 
ment of  prisoners,  is  to  be  imputed  to  the  influence  of  con- 
ventional law,  establishing  a general  and  indiscriminate  ex- 
change of  prisoners,  rank  for  rank,  and  giving  protection  to 
cartel  ships  for  that  purpose.  It  is  a practice  of  no  very 
ancient  introduction  among  the  states  of  Europe,  and  it  was 
not  of  very  familiar  use  in  the  age  of  Grotius,  and  it  suc- 
ceeded the  elder  practice  of  ransom.  From  the  extracts 
which  Dr.  Robinson*  gives  from  Bellus,  who  was  a judge 
or  assessor  in  the  armies  of  Charles  V.  and  Philip  II.,  ho 
concludes,  that  no  practice  so  general,  and  so  favourable  to 
the  conduct  of  prisoners,  as  a public  exchange  in  time  of 
war,  wais  known  in  the  16th  century.  The  private  interest 
of  the  captor  in  his  prisoner,  continued  through  that  period  ; 
and  the  practice  of  ransom,  founded  on  the  right  of  property 
claimed  by  the  captor,  succeeded  to  the  Greek  and  Roman 
practice  of  killing  prisoners,  or  selling  them  as  slaves. 

Adiniitulon  The  custom  of  admitting  resident  ministers  at  each  sovc- 
iura.  reign  s court,  was  another  important  improvement  in  the 
security  and  facility  of  national  intercourse ; and  this  led  to 


a 3 Hub.  Rep.  Appendix  A. 


Digitized  by  Google 


Lecture  I ] OF  THE  LAW  OF  NATIONS. 


15 


the  settlement  of  a great  question,  which  was  very  frequent- 
ly discussed  in  the  15tb  and  16th  centuries,  concerning  the 
inviolability  of  ambassadors.  It  came  at  last  to  be  a defini- 
tive principle  of  public  law,  that  ambassadors  were  exempt- 
ed from  all  local  jurisdiction,  civil  and  criminal ; though 
Lord  Coke  considered  the  law  in  his  day  to  be,  that  if  an 
ambassador  committed  any  crime  which  was  not  merely 
malum  prohibilum,  he  lost  liis  privilege  and  dignity  as  an 
ambassador,  and  might  be  punished  as  any  other  private 
alien,  and  that  he  was  even  bound  to  answer  civilly  for  his 
contracts  that  were  good  jure  p^entium.' 

Thus  stood  the  law  of  nations  at  the  age  of  Grotius.  It  Groiiui. 
had  been  rescued,  to  a very  considerable  extent,  from  the 
cruel  usages  and  practices  of  the  northern  barbarians.  It 
had  been  restored  to  some  degree  of  science  and  civility  by 
the  influence  of  Christianity,  the  study  of  the  Roman  law, 
and  the  spirit  of  commerce.  It  had  grown  greatly  in  value 
and  efficacy,  from  the  intimate  connexion  and  constant  in- 
tercourse of  the  modern  nations  of  Europe,  who  were  de- 
rived from  a common  origin,  and  were  governed  by  similar 
institutions,  manners,  laws,  and  religion.  But  it  was  still 
in  a state  of  extreme  disorder,  and  its  principles  were  little 
known,  and  less  observed.  It  consisted  of  a scries  of  un- 
digested precedents,  without  order  or  authority.  Grotius 
has,  therefore,  been  justly  considered  as  the  father  of  the 
law  of  nations;  and  he  arose  like  a splendid  luminary,  dis- 
pelling darkness  and  confusion,  and  imparting  light  and  se- 
curity to  the  intercourse  of  nations.  It  is  said  by  Bar- 
beyrac,’’  that  Lord  Bacon’s  works  first  suggested  to  Grotius 
the  idea  of  reducing  the  law  of  nations  to  the  certainty  and 
precision  of  a regular  science.  Grotius  has  himself  fully 
explained  the  reasons  which  led  him  to  undertake  his  neces- 
sary, and  most  useful,  and  immortal  work.'  He  found  the 
sentiment  universally  prevalent,  not  only  among  the  vulgar, ' 
but  among  men  of  reputed  wisdom  and  learning,  that  war 
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was  a stranger  to  all  justice,  and  that  no  commonwealUi 
could  be  governed  without  injustice.  The  saying  of  Eupbe- 
inus  in  Thuc^'dides,  he  perceived  to  be  in  almost  every  one’s 
mouth,  that  nothing  which  was  useful  was  unjust.  Many 
persons,  who  were  friends  to  justice  in  private  life,  made  no 
account  of  it  in  a whole  nation,  and  did  not  consider  it  as 
applicable  to  rulers.  He  perceived  a horrible  licentious- 
ness and  cruelty  in  war,  throughout  the  Christian  world,  of 
which  barbarians  might  be  ashamed.  When  meu  took  up 
arms,  there  was  no  longer  any  reverence  for  law  eitlier  hu- 
man or  divine,  and  it  seemed  as  if  some  malignant  fury  was 
sent  forth  into  the  world,  with  a general  license  for  the  com- 
mission of  all  manner  of  wickedness  and  crime.* 

The  object  of  Grotius  was  to  correct  these  false  theories 
and  pernicious  maxims,  by  showing  a community  of  senti- 
ment among  the  wise  and  learned  of  all  nations  and  ages,  in 
favour  of  the  natural  law  of  morality.  He  likewise  under- 
took to  show  that  justice  was  of  perpetual  obligation,  and 
essential  to  the  well  being  of  every  society,  and  that  the 
great  commonwealth  of  nations  stood  in  need  of  law,  and 
the  observance  of  faith,  and  the  practice  of  justice.  His 
object  was  to  digest  in  one  systematic  code,  the  principles 
of  public  right,  and  to  supply  authorities  for  almost  every 
case  in  the  conduct  of  nations ; and  he  had  the  honour  of 
reducing  the  law  of  nations  to  a system,  and  of  producing 
a work  which  has  been  resorted  to  as  the  standard  of  au- 
thority in  every  succeeding  age.  The  more  it  is  studied, 
the  more  will  our  admiration  be  excited  at  the  consummate 
execution  of  the  plan,  and  the  genius  and  erudition  of  tlte 
author.  There  was  no  system  of  the  kind  extant,  that  had 
been  produced  by  the  ancient  philosophers  of  Greece,  or 
by  the  primitive  Christians.  The  work  of  Aristotle  on  the 
rights  of  war,  and  the  writings  of  the  Romans  on  their  fecial 
law,  had  not  survived  the  wreck  of  ancient  literature;  and 
the  treaties  of  some  learned  moderns  on  public  law,  were 
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most  imperfect,  and  exceedingly  defective  in  illustrations 
from  history,  and  in  omitting  to  place  their  decisions  upon  the 
true  foundations  of  equity  and  justice.*  Grotius,  therefore, 
went  purposely  into  the  details  of  history  and  the  nsages  of 
nations,  and  he  resorted  to  the  testimony  of  philosophers, 
historians,  orators,  poets,  civilians,  and  divines,  because 
they  were  the  materials  out  of  which  the  science  of  morality 
was  formed  ; and  when  many  men,  at  different  times  and 
places,  unanimously  affirmed  the  same  thing  for  truth,  it 
ought  to  be  ascribed  to  some  universal  cause.**  His  unspar- 
ing citation  of  authorities,  in  support  of  what  the  present 
age  may  consider  very  plain  and  undisputed  truths,  has  been 
censured  by  many  persons  as  detracting  from  the  value  of 
the  work.  On  the  other  hand,  the  support  that  he  gave  to 
those  truths,  by  the  concurrent  testimony  of  all  nations  and 
ages,  has  been  justly  supposed  to  contribute  to  that  reve- 
rence for  the  principles  of  international  justice,  which  has 
since  distinguished  the  European  nations- 

Among  the  disciples  of  Grotius,  Puffendorf  has  always 
held  the  first  rank.  His  work  went  more  at  large  into  the 
principles  of  natural  law,  and  combined  the  science  of  ethics 
with  what  may  be  more  strictly  called  the  law  of  nations. 

It  is  copious  in  detail,  but  of  very  little  practical  value  in 
teaching  us  what  the  laws  of  nations  is  at  this  day.  It  is  ra- 
ther a treatise  on  moral  philosophy  than  on  international 
law  ; and  the  same  thing  may  be  said  of  the  works  of  Wol- 
fius,  Burlemaqui,  and  Rutherforth.  The  summary  of  the 
law  of  nations,  by  Professor  Martens,  is  a treatise  of  greater 
practical  utility,  but  it  is  only  a very  partial  view  of  the 
system,  being  confined  to  the  customary  and  conventional 
law  of  the  modern  nations  of  Europe.  Bynkershoeck’s 
treatise  on  the  law  of  war  has  always  been  received  as  ofriMMiL 
great  authority,  on  that  particular  branch  of  the  science  of 
the  law  of  nations,  and  the  subject  is  ably  and  copionsly 

a Proleg.  of  Grot.  see.  36  37,  38. 

b Omni  in  re  comensio  omnium  gentium  lex  nniurie  puianda  est. 

Cic.  Tuscul.  Quasi,  lib.  1.  ch.  13. 

VoL.  I.  3 


Digitized  by  Google 


18 


OF  THE  LAW  OF  NATIONS. 


[Fart  1. 


Valul. 


Modern  ira> 
)>r^veracotf 
in  (be  law 
of  MaiioM. 


discussed.  Tlie  work  is  replete  with  practical  illustration, 
though  too  exclusive  in  its  references  to  the  ordinances  of 
his  own  country,  to  render  his  authority  very  unquestion- 
able. The  most  popular,  and  the  most  elegant  writer  on 
the  law  of  nations,  is  Vattel,  whose  metliod  has  been  great- 
ly admired.  He  has  been  cited,  for  the  last  half  century, 
more  freely  than  any  one  of  the  public  jurists  ; but  he  is 
very  deficient  in  philosophical  precision.  His  topics  are 
loosely,  and  often  tediously  and  diffusively  discussed,  and 
he  is  not  sufficiently  supported  by  the  authority  of  prece- 
dents, which  constitute  the  foundation  of  the  positive  law  of 
nations.  There  is  no  work  which  combines,  in  just  propor- 
tions, and  with  entire  satisfaction,  an  accurate  and  compre- 
hensive view  of  the  necessary  and  of  the  instituted  law  of 
nations,  and  in  which  principles  are  sufiiciently  supported 
by  argument,  authority,  and  examples.  Since  the  age  of 
Grotius,  the  code  of  war  has  been  vastly  enlarged  and  im- 
proved, and  its  rights  better  defined,  and  its  severities  greatly 
mitigated.  The  rights  of  maritime  capture,  the  principles 
of  the  law  of  prize,  and  the  duties  and  privileges  of  neutrals, 
have  grown  into  very  important  titles  in  the  system  of  na- 
tional law.  We  now  appeal  to  more  accurate,  more  au- 
thentic, more  precise,  and  more  commanding  evidence  of 
the  rules  of  public  law,  by  a reference  to  the  decisions  of 
those  tribunals,  to  whom,  in  every  country,  the  administra- 
tion of  that  branch  of  jurisprudence  is  specially  intrusted. 
We  likewise  appeal  to  the  official  documents  and  ordinances 
of  particular  states,  which  have  professed  to  reduce  into  a 
systematic  code,  for  the  direction  of  their  own  tribunals, 
and  for  tlie  information  of  foreign  powers,  the  law  of  na- 
tions, on  those  points  which  relate  particularly  to  the  rights 
of  commerce,  and  the  duties  of  neutrality.  But  in  the  ab- 
sence of  higher  and  more  authoritative  sanctions,  tlie  ordi- 
nances of  foreign  states,  the  opinions  of  eminent  statesmen, 
and  the  writings  of  distinguished  jurists,  are  regarded  as  of 
great  consideration  on  questions  not  settled  by  conventional 
law.  In  cases  where  the  principal  jurists  agree,  the  pre- 
sumption will  be  very  great  in  favour  of  the  solidity  of  their 
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maxims  ; and  no  civilized  nation,  that  does  not  arrogantly 
set  all  ordinary  law  and  justice  k’v  ^efiance,  will  venture  to 
disregard  the  uniform  sense  of  the  established  writers  on 
international  law.  England  and  the  United  States  have  been 
equally  disposed  to  acknowledge  the  authority  of  the  works 
of  Jurists,  writing  professedly  on  public  law,  and  the  bind- 
ing force  of  the  general  usage  and  practice  of  nations,  and 
the  still  greater  respect  due  to  judicial  decisions  recognising 
and  enforcing  the  law  of  nations.  In  all  our  foreign  negotia^ 
tions,  and  domestic  discussions  of  questions  of  national  law, 
we  have  paid  the  most  implicit  respect  to  the  practice  of  Eu- 
rope, and  the  opinions  of  her  most  distinguished  civilians. 

In  England,  the  report,  made  in  1753,  to  the  king,  in  answer 
to  the  Prussian  memorial,  is  very  satisfactory  evidence  of  the 
obedience  shown  to  the  great  standing  authorities  on  the 
law  of  nations,  to  which  I have  alluded.  And  in  a case  which 
came  before  Lord  Mansfield,  in  1764,  in  the  K.  B.‘  he  re- 
ferred to  a decision  of  Lord  Talbot,  who  had  declared  that 
the  law  of  nations  was  to  be  collected  from  the  practice  of 
difierent  nations,  and  the  authority  of  writers ; and  who  had 
argued  from  such  authorities  as  Grotius,  Barbeyrac,  Byn- 
kershoeck,  Wiquefort,  Sfc.  in  a case  where  British  authori- 
ty was  silent.  The  most  celebrated  collections  and  codes 
of  maritime  law,  such  as  the  Consolato  del  Mare,  the  laws  of 
Oleron,  the  laws  of  the  Hanseatic  league,  and,  above  all,  the 
marine  ordinances  of  Lewis  XIV.,  are  also  referred  to,  as 
containing  the  most  authentic  evidence  of  the  immemorial 
and  customary  law  of  Europe. 

The  dignity  and  importance  of  this  branch  of  jurispru- Wort*®** 

, 1 . s r oftht»tudy. 

deoce,  cannot  fail  to  recommend  it  to  the  deep  attention  of 
the  student  : and  a thorough  knowledge  of  its  principles  is 
necessary  to  lawyers  and  statesmen,  and  highly  ornamental 
to  every  scholar,  who  wishes  to  be  adorned  with  the  accom- 
plishments of  various  learning.  Many  questions  arise  in 
the  course  of  commercial  transactions,  which  require  for 


o Triqiiet  V.  Bath,  5 Burr.  H78. 
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their  solution  an  accurate  acquaintance  teith  the  conven- 
tional law  of  Europe,  and  the  general  doctrines  of  the  prize 
tribunals.  Though  we  may  remain  in  peace,  there  is  always 
war  raging  in  some  part  of  the  globe,  and  we  have  at  the 
present  moment*  neutral  rights  to  exact,  and  neutral  duties 
to  perform,  in  the  course  of  our  Mediterranean  trade,  and 
in  the  trade  to  the  Brazils,  and  along  the  shores  of  the  Pa- 
cific. A comprehensive  and  scientific  knowledge  of  inter- 
national law  is  highly  necessary,  not  only  to  lawyers  prac- 
tising in  our  commercial  ports,  but  to  every  gentleman  who 
is  animated  by  liberal  views,  and  a generous  ambition  to 
assume  stations  of  high  public  trust.  It  would  be  exceeding- 
ly to  the  discredit  of  any  person  who  should  be  called  to 
take  a share  in  the  councils  of  the  nation,  if  he  should  be 
found  deficient  in  the  great  leading  principles  of  this 
law  ; and  I think  I cannot  be  mistaken  in  considering  the 
elementary  learning  of  the  law  of  nations,  as  not  only  an 
essential  part  of  the  education  of  an  American  lawyer,  but 
as  proper  to  be  academically  taught.  My  object,  therefore, 
in  some  succeeding  lectures,  will  be  to  discuss  all  the  lead- 
ing points  arising  upon  the  rights  and  duties  of  nations,  in 
the  several  relations  of  peace,  of  war,  and  of  neutrality. 


a November,  1824, 
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OF  THE  RIGHTS  AND  DUTIES  OF  NATIONS  IN  A STATE 
OF  PEACE. 

A VIEW  of  the  external  rights  and  duties  of  nations  in 
peace,  will  lead  us  to  examine  the  grounds  of  national  in- 
dependence, the  extent  of  territorial  jurisdiction,  the  rights 
of  embassy,  and  of  commercial  intercourse. 

Nations  are  equal  in  respect  to  each  other,  and  entitled 
to  claim  equal  consideration  for  their  rights,  whatever  may 
be  their  relative  dimensions  or  strength,  or  however  greatly 
they  may  differ  in  government,  religion,  or  manners.  This 
perfect  equality,  and  entire  independence  of  all  distinct 
states,  is  a fundamental  principle  of  public  law.  It  is  a ne- 
cessary consequence  of  this  equality,  that  each  nation  has  a 
right  to  govern  itself  as  it  may  think  proper,  and  no  one  na- 
tion is  entitled  to  dictate  a form  of  government,  or  religion, 
or  a course  of  internal  policy,  to  another.  No  state  is  enti- 
tled to  take  cognizance  or  notice  of  the  domestic  adminis- 
tration of  another  state,  or  of  what  passes  within  it  as  be- 
tween the  government  and  its  own  subjects.*  The  Spa- 
niards, as  Vattel  observes,  violated  all  rules  of  right,  when 
they  set  up  a tribunal  of  their  own  to  judge  the  Inca  of  Peru 
according  to  their  laws.  If  be  had  broken  the  law  of  nations 


a Orotiui  de  Jure  belli  et  pacie,  b.  1 . c.  3.  sec.  8.  Vallel,  Droit  da 
Oene,  b.  2.  c.  4.  sec.  54.  Rtdhetforlh't  Inti.  b.  2.  c.  9.  The  princi- 
ple of  non-interference  with  the  internal  policy  and  government  of 
other  states,  was  emphatically  declared  by  England  and  France  in 
the  autunrm  of  1830,  and  new  strength  and  solidity  were  thereby 
given  to  national  freedom  and  independence. 
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in  respect  to  them,  they  would  have  had  a right  to  punish 
him  ; but  when  they  undertook  to  judge  of  the  merits  of  his 
own  interior  administration,  and  to  try  and  punish  him  for 
acts  committed  in  the  eourse  of  it,  they  were  guilty  of  the 
grossest  injustice.  No  nation  had  a contention  within  itself, 
but  the  ancient  Romans,  with  their  usual  insolence,  imme- 
diately interfered,  and  with  profound  duplicity  pretended 
to  take  part  with  the  oppressed  for  the  sake  of  justice, 
though  in  reality  for  the  purpose  of  dominion.  It  was  by  a 
violation  of  the  right  of  national  independence,  that  they 
artfully  dissolved  the  Achaean  league,  and  decreed  that  each 
member  of  the  confederacy  should  be  governed  by  its  own 
laws,  iudependant  of  the  general  authority.*  But  so  sur- 
prisingly loose  and  inaccurate  were  the  theories  of  the  an- 
cients on  the  subject  of  national  independence,  that  the 
Greeks  seem  never  to  have  questioned  the  right  of  one  state 
to  interfere  in  the  internal  concerns  of  another.*’  We  have 
several  instances  within  time  of  memory,  of  unwarrantable 
and  flagrant  violations  of  the  independence  of  nations.  The 
interference  of  Russia,  Prussia,  and  Austria,  in  the  internal 
government  of  Poland,  and  first  dismembering  it  of  large 
portions  of  its  territory,  and  then  finally  overturning  its 
constitution,  and  destroying  its  existence  as  an  independent 
power,  was  an  aggravated  abuse  of  national  right.  There 
were  several  cases  which  preceded,  or  which  arose  during 
the  violence  of  the  French  revolution,  which  were  unjusti- 
fiable invasions  of  tlte  rights  of  independent  nations  to  pre- 
scribe their  own  forms  of  government,  and  to  deal  in  their 
discretion  with  their  own  domestic  concerns.  Ampng  other 
instances,  we  may  refer  to  the  Invasion  of  Holland  by  the 
Prussian  arms  in  1787,  and  of  France  by  the  Prussian  arms 
in  1 792,  and  of  wars  fomented  or  declared  against  all  mo- 
narchical forms  of  government,  by  the  French  rulers,  during 


a Livy,  b.  33.  c.  30.  Florus,  b.  2.  c.  7.  Monteiq.  Contid  tur  let 
Caunt  de  la  Grand,  det  Horn,  ch.  6. 
b .Mil/ord't  Ilitl.  of  Greece  vol.  5.  127. 
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the  earlier  and  more  intemperate  stages  of  their  revolution. 
We  may  cite,  also,  the  invasion  of  Naples  by  Austria  in 
1821,  and  the  invasion  of  Spain  by  France  in  1823, 
under  the  pretext  of  putting  down  a dangerous  spirit  of  in- 
ternal revolution  and  reform,  as  instances  of  the  same  viola- 
tion of  the  absolute  equality  and  independence  of  nations. 

Every  nation  has  an  undoubted  right  to  provide  for  its 
own  safety,  and  to  take  due  precaution  against  distant  as 
well  as  impending  danger.*  A rational  fear  is  said  to  be  a 
justifiable  cause  of  war.  Posse  vidnum  impediri,  nc  in 
suo  solo,  sine  alia  causa  suaque  eddaili  ulililatc,  vmni- 
mentum  nobis  propinquum  extruat,  aut  aliud  quid  facial, 
undejusla  formido  periculi  oriatur.'‘  The  danger  must  be 
great,  distinct,  and  imminent,  and  not  rest  on  vague  and  un- 
certain suspicion.  The  British  government  officially  de- 
clared to  the  allied  powers  in  1821,'  that  no  government 
was  more  prepared  than  their  own,  “ to  uphold  the  right  of 
any  state  or  states  to  interfere  where  their  own  seeurity  or 
essential  interests  were  seriously  endangered  by  the  inter- 
nal transactions  of  another  state.  That  the  assumption  of 
the  right  was  only  to  be  Justified  by  the  strongest  necessity, 
and  to  be  limited  and  regulated  thereby.  That  it  could  not 
receive  a general  and  indiscriminate  application  to  all  re- 
volutionary movements,  without  reference  to  their  imme- 
diate bearing  upon  some  particular  state  or  states ; that  its 
exercise  was  an  exception  to  general  principles  of  the 
greatest  value  and  importance,  and  as  one  that  only  pro- 
perly grows  out  of  the  circumstances  of  the  special  case; 
and  exceptions  of  this  description  could  never,  without  the 
utmost  danger,  be  so  far  reduced  to  rule,  as  to  be  incorpo- 
rated into  the  ordinary  diplomacy  of  slates,  or  into  the 
institutes  of  the  law  of  nations.”- 


a VatUl,  b.  2.  c.  4.  sec.  49,  50. 

6 Iluitcr  dt  Jurt  civilnlis,  lib.  3.  c.  7.  sec.  4. 
c Lord  Cojtlerca^h's  circular  dtspaich  nf  January  19,  1821. 
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The  limitation  to  the  right  of  interference  with  the  in- 
ternal concerns  of  other  states,  was  defined  in  this  instance 
with  uncommon  precision ; and  no  form  of  civil  government 
which  a nation  may  think  proper  to  prescribe  for  itself,  can 
be  admitted  to  create  a case  of  necessity  justifying  an  in- 
terference by  force  ; for  a nation,  under  any  form  of  civil 
policy  which  it  may  choose  to  adopt,  is  competent  to  pre- 
serve its  faith,  and  to  maintain  the  relations  of  peace  and 
amity  with  other  powers.  ’ 

It  is  sometimes  a very  grave  question,  wben  and  bow  far 
one  nation  has  a right  to  assist  the  subjects  of  another,  who 
Ait>>iiiiipe  b have  revolted,  and  implored  that  assistance.  It  is  said,'  that 
voii.  assistance  may  be  afforded  consistently  with  the  law  of  na- 
tions, in  extreme  cases,  as  when  rulers  have  violated  the 
principles  of  the  social  compact,  and  given  just  cause  to 
their  subjects  to  consider  themselves  discharged  from  tbeir 
allegiance.  Vattel  mentions  the  case  of  the  Prince  of 
Orange  as  a justifiable  interference,  because  the  tyrsmny  of 
James  II.  had  compelled  the  English  nation  to  rise  in  tbeir 
defence,  and  call  for  his  assistance.  The  right  of  inter- 
position must  depend  upon  the  special  circumstances  of  the 
case.  It  is  not  susceptible  of  precise  limitations,  and  is  ex- 
tremely delicate  in  the  application.  It  must  be  submitted 
to  the  guidance  of  eminent  discretion,  and  controlled  by  the 
principles  of  justice  and  sound  policy.  It  would  clearly  be 
a violation  of  the  law  cf  nations,  to  invite  subjects  to  revolt 
who  were  under  actual  obedience,  however  just  their  com- 
plaints ; or  to  endeavour  to  produce  discontents,  violence, 
and  rebellion,  in  neighbouring  states,  and  under  colour  of 
a generous  assistance,  to  consummate  projects  of  ambition 
and  dominion.  The  most  unexceptionable  precedents  are 
those  in  which  the  interference  did  not  take  place  until  the 
new  states  had  actually  been  established,  and  sufficient 
means  and  spirit  had  been  displayed  to  excite  a confidence 


a Valtel,  b.  2.  c.  4.  nee.  50.  Rulherforlh,  b.  2.  c.  9.  See  also 
CruUut,  lib.  2.  ch.  25.  seel.  U.  b.  8.  cb.  6.  sect.  14. 
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in  their  stability.  The  assistance  that  England  gave  to  the 
United  Netherlands  when  they  were  struggling  against 
Spain,  and  the  assistance  that  France  gave  to  this  country 
during  the  war  of  our  revolution,  werejustiilable  acts,  found- 
ed in  wisdom  and  policy.  And  it  is  not  to  be  doubted  that 
the  government  of  the  United  States  had  a perfect  right,  in 
the  year  1 822,  to  consider,  as  it  then  did,  the  Spanish  pro- 
vinces in  South  America  as  legitimate  powers,  which  had 
attained  sufficient  solidity'  and  strength  to  be  entitled  to  the 
rights  and  privileges  belonging  to  independent  states.* 

Nations  are  at  liberty  to  use  their  own  resources  in  such 
manner,  and  to  apply  them  to  such  public  purposes,  as  they 
may  deem  best,  provided  thev  do  not  violate  the  perfect 
rights  of  other  nations,  nor  endanger  their  safety,  nor 
fringe  the  indispensable  duties  of  humanity.  They  may 
contract  alliances  with  particular  nations,  and  grant  or  with- 
hold particular  privileges,  in  their  discretion.  By  positive 
engagements  of  this  kind,  a new  class  of  rights  and  duties 
is  created,  which  forms  the  conventional  law  of  nations, 
and  constitutes  the  most  diffusive,  and,  generally,  the  most 
important  branch  of  public  jurisprudence.  And  it  is  well 
to  be  understood,  at  a period  when  alterations  in  the  consti- 
tutions of  govcniments,  and  revolutions  in  states,  are  fami- 
liar, that  it  is  a clear  position  of  the  law  of  nations,  that  trea- 
ties are  not  affected,  nor  positive  obligations  of  any  kind 
with  other  powers,  or  with  creditors,  weakened,  by  any 
such  mutations.  A state  neither  loses  any  of  its  rights,  nor 
is  discharged  from  any  of  its  duties,  by  a change  in  the  form  * 
of  itscivil  government.  The  body-politic  is  still  the  sanffe, 
though  it  may  have  a different  organ  of  communication.'’ 
So,  if  a state  should  be  divided  in  respect  to  territory,  its 
rights  and  obligations  are  not  impaired,  and  if  they  have 


a PresidenVi  Mutant  to  Con^rexs  w/*8/A  of  .Vart  A,  and  act 

ff  CongreiB  of  Xth  of  May^  1822.  ch.  52. 

h Burinmof/ui,  ^(U.  and  Pol.  Law^  vol.  2.  part  4.  ch.  9.  ttc,  16. 
Rutheiforth'i  Inalilutes,  b.  2.  ch.  10. 

Voi,.  I.  4 
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not  be«n  apportioned  special  agreeinent,  those  rights 
are  to  be  enjoyed,  and  those  obligations  falfiUed,  by  all  the 
parts  in  common.* 

jiHiidieiioa  The  extent  ofiurisdiction  over  the  adjoininir  seas,  is  oAen 

in;  MU.  , question  of  difficulty  and  of  dubious  right.  As  far  as  a 
nation  can  conveniently  occupy,  and  that  occupancy  is  ac- 
quired by  prior  possession  or  treaty,  tbe  jurisdiction  is  ex- 
clusive. Navigable  rivers  which  flow  through  a territory, 
and  the  sea-coast  adjoining  it,  and  the  navigable  waters  in- 
cluded in  bays,  and  between  headlands  and  arms  of  the  sea, 
belong  to  the  sovereign  of  the  adjoining  territory,  as  being 
necessary  to  the  safety  of  the  nation,  and  to  tbe  undisturbed 
use  of  the  neighbouring  shores.**  Tbe  open  sea  is  not  capa- 
ble of  being  possessed  as  private  property.  The  free  use 
of  the  ocean  for  navigation  and  fishing,  is  common  to  ail 
mankind,  and  the  public  jurists  generally  and  explicitly  deny 
that  the  main  ocean  can  ever  be  appropriated.  The  subjects 
of  all  nations  meet  there,  in  time  of  peace,  on  a footing  of 
entire  equality  and  inde]}endence.  No  nation  has  any  right 
of  jurisdiction  at  sea,  except  it  be  over  tbe  persons  of  its 
own  subjects,  in  its  own  vessels ; and  so  far  territorial  juris- 
diction may  be  considered  as  preserved,  for  the  vessels  of  a 
nation  are,  in  many  respects,  considered  as  portions  of  its 
territory,  and  persons  on  board  are  protected  and  governed 
by  the  law  of  the  country  to  which  the  vessel  belongs.*  This 
jurisdiction  is  confined  to  tbe  ship  ; and  no  one  ship  has  a 
right  to  prohibit  the  approach  of  another  at  sea,  or  to  draw 
* round  her  a line  of  territorial  jurisdiction,  within  which  no 
other  is  at  liberty  to  intrude.  Every  vessel,  in  time  of 
peace,  has  a right  to  consult  its  own  safety  and  convenience. 


a Rutheiforlh,  b.  2.  ch.  10 

6 Orotius,  b.  2.  c.  2.  sec.  12 — c,  3.  sec.  7.  Puff.  b.  3.  c.  3.  sec.  4 — 
b.  4.  c.  5.  sec.  3 and  8.  y attet,  b.  1 . cb.  22.  23. 

c Orotiiw,  b.  2.  c.  3.  aec.  10  and  13.  RuUierforth,  b.  2.  c.  9. 
VaUel,  b.  1.  c.  19.  sec.  216.  2 Bamtvell  Sf  Crtmcell,  448,  Forbes  r. 
Coclirane. 
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and  to  pursue  its  own  course  and  business,  without  being  dis- 
turbed, and  without  having  violated  the  rights  of  others.*  As 
to  narrow  seas,  and  waters  approaching  the  land,  there  have 
been  many  and  sharp  controversies  among  the  European 
nations,  concerning  the  claim  for  exclusive  dominion.  The 
questions  arising  on  this  claim  are  not  very  clearly  defined 
and  settled,  and  extravagant  pretensions  are  occasionally 
put  forward.  The  subject  abounds  in  curious  and  interest- 
ing discussions,  and,  fortunately  for  tbe  peace  of  mankind, 
they  are,  at  tbe  present  day,  matters  rather  of  speculative 
curiosity  than  of  use. 

Grotius  published  his  Mare  Liberum,  against  the  Portu- 
guese claim  to  an  exclusive  trade  to  the  Indies,  through  the 
South  Atlantic  and  Indian  Oceans,  and  he  shows  that  the 
sea  was  not  capable  of  private  dominion.  He  vindicates 
tbe  free  navigation  of  the  ocean,  and  the  right  of  commerce 
between  nations,  and  justly  exposes  the  folly  and  absurdity 
of  tbe  Portuguese  claim.  Selden’s  Mare  Clausum  was  in- 
tended to  be  an  answer  to  tbe  doctrine  of  Grotius,  and  be 
undertook  to  prove,  by  the  laws,  usages,  and  opinions  of  all 
nations,  ancient  and  modern,  that  the  sea  was,  in  point  of  fact, 
capable  of  private  dominion,  and  he  poured  a flood  of  learning 
over  the  subject.  He  fell  far  short  of  his  great  rival  in  the 
force  and  beauty  of  his  argument,  but  be  entirely  surpassed 
him  in  tbe  extent  and  variety  of  his  citations  and  researches. 
Having  established  the  fact,  that  most  nations  bad  conceded 
that  the  sea  was  capable  of  private  dominion,  he  showed, 
by  numerous  documents  and  records,  that  the  English  na- 
tion had  always  asserted  and  enjoyed  a supremacy  over 
the  surrounding  or  narrow  seas,  and  that  this  claim  had 
been  recognised  by  all  tbe  neighbouring  nations.  Sir  Mat- 
thew Hale  considered  the  title  of  the  king  to  the  narrow 
seas  adjoining  the  coasts  of  England,  to  have  been  abundant- 
ly proved  by  the  treatise  of  Selden,  and  Butler  speaks  of  it 


a The  Mariinaa  Flora,  1 1 Wheaton,  38. 
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as  a work  of  profound  erudition."  Bynkcrshoeck  has  also 
written  a treatise  on  the  same  contested  subject,  in  which 
he  concedes  to  Sclden  much  of  his  argument,  and  admits 
that  the  sea  was  susceptible  of  dominion,  though  he  denies 
the  title  of  the  English,  on  the  ground  of  a want  of  uninter- 
rupted possession.  He  said  there  was  no  instance,  at  that 
time,  in  which  the  sea  was  subject  to  any  particular  sove- 
reign, where  the  surrounding  territory  did  not  belong  to 
him.'* 

The  claim  of  dominion  to  close  or  narrow  seas,  is  still  the 
theme  of  discussion  and  controversy.  Puflendorf'  admits 
that  in  a narrow  sea  the  dominion  of  it  may  belong  to  the 
sovereigns  of  the  adjoining  shores.  Vattel  also'*  lays  down 
the  position,  that  the  various  uses  to  which  the  sea  conti- 
guous to  the  coast  may  be  applied,  render  it  justly  the 
subject  of  property.  People  fish  there,  and  draw  from  it 
shells,  pearls,  amber,  &tc. ; and  who  can  doubt,  he  observes, 
that  the  pearl  fisheries  of  Bahram  and  Ceylon  may  not  be 
lawfully  enjoyed  as  property  ? Chitty,  in  his  work  on 
commercial  law,”  has  entered  into  an  elaborate  vindication 
of  the  British  title  to  the  four  seas,  surrounding  the  British 
isisuids,  and  known  by  the  name  of  the  British  seas,  and, 
consequently,  to  the  exclusive  right  of  fishing,  and  of  con- 
trolling the  navigation  of  foreigners  therein.  On  the  other 
hand.  Sir  Wm.  Scott,  in  the  case  of  the  Twee  Gebroe- 
dert,'  did  not  treat  the  claim  of  territory  to  contiguous  por- 
tions of  the  sea  with  much  indulgence.  He  said,  the  gene- 
ral inclination  of  the  law  was  against  it;  for  in  the  sea,  out 
of  the  reach  of  cannon  shot,  universal  use  was  presumed, 
in  like  manner  as  a common  use  in  rivers  flowing  through 
conterminous  states  was  presumed  ; and  yet,  in  both  cases. 


a iiiiTg,  Law  Tractt,  10.  C”.  Litt.  lib.  3.  n.  203. 

h Disterlatio  dc  Oomiruo  Maris.  Byak.  opera,  tom.  2.  124. 
e Droit  de  la  J>Tat.  et  Gtw.  lib.  t.  ch.  5.  sec.  5 — 10. 
rf  B.  1.  ch.  23. 
e Vol.  1.  88—102. 

/ 3 Itoh,  Adm.  338. 
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there  might,  by  legal  possibility,  exist  a peculiar  property, 
excluding  the  universal,  or  the  common  use.  The  claim  of 
Russia  to  sovereignty  over  the  Pacific  ocean  north  of  the 
51st  degree  of  latitude,  as  a close  sea,  was  considered  by 
our  government,  in  1822,  to  be  against  the  rights  of  other 
nations.*  It  is  difficult  to  draw  any  precise  or  determinate 
conclusion,  amidst  the  variety  of  opinions,  as  to  the  distance 
to  which  a state  may  lawfully  extend  its  exclusive  dominion 
over  the  sea  adjoining  its  territories,  and  beyond  those  por- 
tions of  the  sea  which  are  embraced  by  harbours,  gulfs, 
bays,  and  estuaries,  and  over  which  its  jurisdiction  unques- 
tionably extends.'’  All  that  can  reasonably  be  asserted  is, 
that  the  dominion  of  the  sovereign  of  the  shore  over  the 
contiguous  sea,  extends  as  far  as  is  requisite  for  his  safety, 
and  for  some  lawful  end.  A more  extended  dominion  must 
rest  entirely  upon  force,  and  maritime  supremacy.  Ac- 
cording to  the  current  of  modern  authority,  the  general  ter- 
ritorial jurisdiction  extends  into  the  sea  as  far  as  cannon 
shot  will  reach,  and  no  farther,  and  this  is  usually  calculated 
to  be  a marine  league ; and  the  Congress  of  the  United 
States  have  recognised  this  limitation,  by  authorizing  the 
District  Courts  to  take  cognizance  of  all  captures  made 
within  a marine  league  of  tlie  American  shores.*  The  ex- 
ecutive authority  of  this  country,  in  1793,  considered  the 
whole  of  Delaware  bay  to  be  within  our  territorial  juris- 
diction ; and  it  rested  its  claims  upon  those  authorities 
which  admit  that  gulfs,  channels,  and  arms  of  the  sea,  be- 
long to  the  people  with  whose  ' ..ids  tliey  are  encompassed  ; 
and  it  was  intimated  that  the  law  of  nations  would  justify 
the  United  States  in  attaching  to  their  coasts  an  extent  into 
the  sea,  beyond  the  reach  of  cannon  shot.'' 


o Mr.  Adams'  LtUtr  to  tht  Russian  Minister,  March  'SOth,  1822. 
b Azuni  on  the  Maritime  Tmw  of  Europe,  vol.  1 . p.  ‘.tOC. 
e Bynk.  Q.  PtA.  J.  c.  8.  Vattel,  b.  1.  c.  23.  see.  28!).  Act  of 
Congress,  June  Mh,  1794,  ch.  .W. 
d Opinion  of  the  Attorney  Oeneral  concerning  the  seizure  of  the 
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Considering  the  great  extent  of  the  line  of  the  American 
coaste,  we  have  a right  to  claim  for  fiscal  and  defensive  re- 
gulations, a liberal  extension  of  maritime  jurisdiction  ; and  it 
would  not  be  unreasonable,  as  I apprehend,  to  assume,  for 
domestic  purposes  connected  vrith  our  safety  and  welfare,  the 
control  of  the  waters  on  our  coasts,  though  included  within 
lines  stretching  from  quite  distant  headlands,  as,  for  instance, 
from  Cape  Ann  to  Cape  Cod,  and  from  Nantucket  to  Mon- 
tauck  Point,  and  from  that  point  to  the  capes  of  the  Delaware, 
and  from  the  south  cape  of  Florida  to  the  Mississippi.  It  is 
certain  that  our  government  would  be  disposed  to  view  widi 
some  uneasiness  and  sensibility,  in  the  case  of  war  between 
other  maritime  powers,  the  use  of  the  waters  of  our  coast, 
far  beyond  the  reach  of  cannon  shot,  as  cruising  ground  for 
belligerent  purposes.  In  1793,  our  government  thought 
they  were  entitled,  in  reason,  to  as  broad  a margin  of  pro- 
tected navigation,  as  any  nation  whatever,  though  at  that 
time  they  did  not  positively  insist  beyond  the  distance  of  a 
marine  league  from  the  sea  shores  ;•  and,  in  1 806,  our  go- 
vernment thought  it  would  not  be  unreasonable,  consider- 
ing the  extent  of  the  United  States,  the  shoalness  of  their 
coast,  and  the  natural  indication  furnished  by  the  well  de- 
fined path  of  the  Gulf  Stream,  to  expect  an  immunity  from 
belligerent  warfare,  for  the  space  between  that  limit  and 
the  American  shore.  It  ought,  at  least,  to  be  insisted,  that 
the  extent  of  the  neutral  immunity  should  correspond  with 
the  claims  maintained  by  Great  Britain  around  her  own  ter- 
ritory, and  that  no  belligerent  right  should  be  exercised 
within  “ the  chambers  formed  by  headlands,  or  any  where 
at  sea  within  the  distance  of  four  leagues,  or  from  a right 
line  from  one  headland  to  another."  In  the  case  of  the  Little 


ship  Grange,  dated  14tA  of  May,  1793.  and  the  Letter  of  the  Secretary 
of  State  to  the  French  Minuter,  of  15th  of  May,  1793. 
a Mr.  Jefferson’)  Letter  to  M.  Genet,  November  Bth,  1793. 
b Mr.  Madison's  Utter  to  Messrs.  Monroe  and  Pinckney,  dated. 
May  I7th,  1806. 
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Belt,  which  was  cruising  many  miles  from  shore  between 
Cape  Henry  and  Cape  Hatteras,  our  government  laid  stress 
on  the  circumstance  that  she  was  “ hovering  on  our  coasts 
and  it  was  contended  on  the  part  of  the  United  States,  that 
they  had  a right  to  know  the  national  character  of  armed 
ships  in  such  a situation,  and  that  it  was  a right  immedi- 
ately connected  with  our  tranquillity  and  peace.  It  was 
further  observed,  that  all  nations  exercise  the  right,  and 
none  with  more  rigour,  or  at  a greater  distance  from  the 
coast,  than  Great  Britain,  and  none  on  more  justifiable 
grounds  than  the  United  States.*  There  can  be  but  little 
doubt,  that  as  the  United  States  advance  in  commerce  and 
naval  strength,  our  government  will  be  diposed  more  and 
more  to  feel  and  acknowledge  the  justice  and  policy  of  the 
British  claim  to  supremacy  over  the  narrow  seas  adjacent 
to  the  British  isles,  because  we  shall  stand  in  need  of  simi- 
lar accommodation  smd  means  of  security. 

It  was  declared,  in  the  case  of  Le  Louis,^  that  maritime 
states  claim,  upon  a principle  just  in  itself,  and  temperately 
applied,  a right  of  visitation  and  inquiry  within  those  parts 
of  the  ocean  adjoining  to  their  shores.  They  were  to  be 
considered  as  parts  of  the  territory  for  various  domestic  pur- 
poses, and  the  right  was  admitted  by  the  courtesy  of  na- 
tions. The  English  hovering  laws  were  founded  upon  that 
right  The  statute  of  9 Geo.  II.  c.  35,  prohibited  foreign 
goods  to  be  transhipped,  within  /our  leagues  of  the  coast, 
without  payment  of  duties ; and  the  act  of  congress  of 
March  2d,  1799,  cb.  128,  sec.  25,  26,27.  99,  contained  the 
same  prohibition  ; and  the  exercise  of  jiir^diction,  to  that 
distance,  for  the  safety  and  protection  of  the  revenue  laws, 
was  declared  by  the  Supreme  Court,  in  Church  v.  Hubbard,’’ 
to  be  conformable  to  the  laws  and  usages  of  nations. 

At  the  end  of  the  law  of  nations  is  the  happiness  and  per- 


o Mr,  Monroe' i Letter  lo  Mr.  Fotfer,  October  JliA,  1811,  and 
Preeidenl’i  Meetage,  JVooember  blh,  1811. 
b 2 Dodton't  Adm.  Rep.  245.  c 2 Crunch,  187. 
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fJra”(>rco.^  fection  of  the  general  society  of  mankind,  it  enjoins  upon 
every  nation  the  punctual  observance  of  benevolence  and 
good  will,  as  well  as  of  justice,  towards  its  neighbours.*  This 
is  equally  the  policy  and  the  duty  of  nations.  They  ought 
to  cultivate  a free  intercourse  for  commercial  purposes,  in 
order  to  supply  each  other’s  wants,  and  promote  each  other’s 
prosperity.  The  variety  of  climates  and  productions  on 
the  surface  of  the  globe,  and  the  facility  of  communication, 
by  means  of  rivers,  lakes,  and  the  ocean,  invite  to  a liberal 
commerce,  as  agreeable  to  the  law  of  nature,  and  extremely 
conducive  to  national  amity,  industry,  and  happiness.'’  The 
numerous  wants  of  civilized  life,  can  only  be  supplied  by 
mutual  exchange  between  nations  of  the  peculiar  productions 
of  each  ; and  who  that  is  familiar  with  the  English  classics, 
has  not  dwelt  with  delight  on  the  description  of  the  extent 
and  blessings  of  English  commerce,  which  Addison  has  given 
with  such  graceful  simplicity,  and  such  enchanting  elegance, 
in  one  of  the  Spectator's  visits  to  the  Royal  Exchange  But, 
as  every  nation  has  the  right,  and  is  disposed  to  exercise  it, 
of  judging  for  itself,  in  respect  to  the  policy  and  extent  of 
its  commercial  arrangements,  the  general  freedom  of  trade, 
however  reasonably  and  strongly  it  may  be  inculcated  in  the 
modern  school  of  political  economy,  is  but  an  imperfect 
right,  and  necessarily  subject  to  such  regulations  and  restric- 
tions, as  each  nation  may  think  proper  to  prescribe  for  itself. 
Every  state  may  monopolize  as  much  as  it  pleases  of  its  own 
internal  and  colonial  trade,  or  grant  to  other  nations,  with 
whom  it  deals,  such  distinctions  and  particular  privileges 
as  it  may  deem  conducive  to  its  interest.''  The  celebrated  En- 


n fnUtt't  PrtHm.  sec.  12,  13.  b.  2.  ch.  I . scc.'2,  3. 
b b.2.c.  2.  sec.21. 

f SperifUor^  vol,  1.  No.  69, 

d.  P’lff.  b.  4.  c.  5.  sec.  10.  Valid,  b.  1.  c.  n.  sec.  92.  97.  Mar- 
lent'  Samtnari/  of  the  Lam  of  J'falioni,  146.  148.  1 Chilly  on  Commer- 

cial Laxe,  ~0 — 0 1 . Jffr.  Cannin/ft  Lellert  to  Mr,  Gallalin,  of  Septem- 
ber 1 1th  hiiH  November  13th,  1826.  .Mr.  Gallalin  In  Mr.  Canning,  of^ 
September  22H  and  December  28lh,  1826,  and  Mr.  Clay  lo  Mr.  Gal- 
lalin, November  1 Itli,  1826. 
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glisb  navigation  act  of  Charles  II.  contained  nothing,  said 
Martens,  contrary  to  the  law  of  nation.^,  notwithstanding  it 
was  very  embarrassing  to  other  countries.  When  the  United 
States  put  an  entire  stop  to  their  commerce  with  all  the 
world,  in  December,  1807,  by  laying  a general  embargo  on 
their  trade,  without  distinction  as  to  nation,  or  limit  as  to 
time,  no  other  power  complained  of  it,  and  the  foreign  go- 
vernment most  affected  by  it,  and  against  whose  interests  it 
was  more  immediately  directed,  declared  to  our  govern- 
ment,* that,  as  a municipal  regulation,  foreign  states  had 
DO  concern  with  it,  and  that  the  British  government  d'U 
not  conceive  that  they  had  the  right,  or  the  pretensio'.i,  to 
make  any  complaint  of  it,  and  that  they  had  made  none. 

No  nation  has  a right,  in  time  of  peace,  to  interfere  with, 
or  interrupt,  any  commerce  which  is  lawful  by  the  law  of 
nations,  and  carried  on  between  other  independent  powers, 
or  between  different  members  of  tho  same  state.  The 
claim  of  the  Portuguese,  in  the  height  of  their  maritime 
power  in  India,  to  exclude  all  other  European  people 
from  commerce  with  Asia,  was  contrary  to  national  law, 
and  a just  cause  of  war.  Vattel  called  it  a pretension  no 
less  iniquitous  than  chimerical.'’  The  attempt  of  Russia 
to  appropriate  to  herself  an  exclusive  trade  in  the  North 
Paciffc,  met  with  a prompt  resistance  on  the  part  of  this 
country ; and  the  government  of  the  United  States  clairrjed 
for  iu  cititens  the  right  to  carry  on  trade  with  the  r.hori- 
ginal  natives,  on  the  north-west  coast  of  America,  without 
the  territorial  jurisdiction  of  other  nations,  even  in  arms 
and  ammunitions  of  war.* 

Treaties  of  commerce,  defining  and  establishing  the  rights 
and  extent  of  commercial  intercourse,  have  been  found  to 
be  of  great  utility ; and  they  occupy  a very  important  title 
in  the  code  of  national  law.  They  were  considered,  even 


a J«T.  Canning’ t LtUer  to  Mr.  Pinkney,  Sept.  23d,  |f)0B. 

6 b.  2.  c.  3.  aec.  34. 

e Mr.  Adarm'  Letter  to  the  Ruttian  Minuter,  March  30th,  1R32. 

VOL.  I.  5 
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two  centuries  ago,  to  be  so  conducive  to  the  public  welfare, 
as  to  overcome  the  bigotry  of  the  times ; and  Lord  Coke* 
admitted  them  to  be  one  of  the  four  kinds  of  national  com- 
pacts that  might,  lawfully,  be  made  with  infidels.  They 
have  multiplied  exceedingly  within  the  last  century,  for  it 
has  been  found  by  experience,  that  the  general  liberty  of 
trade,  resting  solely  on  principles  of  common  right,  benevo- 
lence, and  sound  policy,  was  too  vague  and  precarious  to  be 
consistent  with  the  safety  of  the  extended  intercourse  and 
complicated  interests  of  great  commercial  states.  Every 
njtion  may  enter  into  such  commercial  treaties,  and  grant 
such  special  privileges,  as  they  think  proper;  and  no  nation, 
to  whom  the  like  privileges  are  not  conceded,  has  a right 
to  take  oflence,  provided  those  treaties  do  not  affecMheir 
perfect  rights.  A state  may  enter  into  a treaty,  by  which 
it  grants  exclusive  privileges  to  one  nation,  and  deprives 
itself  of  the  liberty  to  grant  similar  privileges  to  any  other. 
Thus,  Portugal,  in  1703,  by  her  treaty  with  England,  gave 
her  the  monopoly  of  her  wine  trade  ; and  the  Dutch,  for- 
merly, by  a treaty  with  Ceylon,  engrossed  the  cinnamon 
trade,  and,  latterly,  they  have  monopolized  the  trade  of 
Japan.'’  These  are  matters  of  strict  legal  right;  but  it  is,  ne- 
vertheless, in  a moral  sense,  the  duty  of  every  nation  to 
deal  kindly,  liberally,  and  impartially  towards  all  mankind, 
and  not  to  bind  itself  by  treaty  with  one  nation,  in  contra- 
vention of  those  general  duties  which  the  law  of  nature  dic- 
tates to  be  due  to  the  rest  of  the  world. 
r,...,«oT.r  Every  nation  is  bound,  in  time  of  peace,  to  grant  a pas- 
n°iorif.°  sage,  for  lawful  purposes,  over  their  lands,  rivers,  and  seas, 
to  the  people  of  other  states,  whenever  it  can  be  permitted 
without  inconvenience  ; and  burtbensome  conditions  ought 
not  to  be  annexed  to  the  transit  of  persons  and  property. 
If,  however,  any  government  deems  the  introduction  of 


n 4 In  1 . 155. 
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foreigners,  or  their  merchandise,  injurious  to  those  interests 
of  their  own  people  which  they  are  bound  to  protect  and 
promote,  they  are  at  liberty  to  withhold  the  indulgence. 

The  entry  of  foreigners  and  their  effects  is  not  an  absolute 
right,  but  only  one  of  imperfect  obligation,  and  it  is  subject 
to  the  discretion  of  the  government  which  tolerates  it.*  The 
state  may  even  levy  a tax  or  toll  upon  the  persons  and  pro- 
perty of  strangers  in  tramitu,  provided  the  same  be  a rea- 
sonable charge,  by  way  of  recompense  for  the  expense 
which  the  accommodation  creates.**  These  things  are  now 
generally  settled  in  commercial  treaties,  by  which  it  is  usu- 
ally stipulated,  that  there  shall  be  free  navigation  and 
commerce  between  the  nations,  and  a free  entry  to  persons 
and  property,  subject  to  thr  ordinary  revenue  and  police 
laws  of  the  country,  and  the  specisd  terms  and  conditions 
prescribed  by  treaty. 

A nation  possessing  only  the  upper  parts  of  a navigable  irMorii«vi. 
river,  is  entitled  to  descend  to  the  sea  without  being  em-*^'”"’"* 
barrassed  by  useless  and  oppressive  duties  or  regulations. 

It  is  doubtless  a right  of  imperfect  obligation,  but  one  that 
cannot  justly  be  withheld  without  good  cause.  When 
Spain,  in  the  year  1792,  owned  the  month,  and  both  banks 
of  the  lower  Mississippi,  and  the  United  States  the  Icfl  bank 
of  the  upper  portion  of  the  same,  it  was  strongly  contended 
on  the  part  of  the  United  States,  that  by  the  law  of  nature 
and  nations,  we  were  entitled  to  the  navigation  of  that  river 
to  the  sea,  subject  only  to  such  modifications  as  Spain  might 
reasonably  deem  necessary  for  her  safety  and  fiscal  accom- 
modation. It  was  further  contended,  that  the  right  to  the 
end,  carried  with  it,  as  an  incident,  the  right  of  the  means 
requisite  to  attain  the  end  ; such,  for  instance,  as  the  right 


a Pujr.  b.  3.  ch.  3.  sec.  5,  6,  7.  Rutherforlh,  b.  2.  cli.  9.  I'allel, 
b.  e.  c 7.  sec.  94. — c.  S.  sec.  100. — c.  9.  see.  123.  130. — c.  10.  sec. 
132.  I ChUly,  84—89. 

b Rutbtrforlh,  b.  3.  cb.  9.  yaltet,  b.  3.  ch.  10.  see.  134.  1 ChiUy. 
103—106. 
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to  moor  vessels  to  the  shore,  and  to  land  in  cases  of  neces* 
sity.  The  same  clear  right  of  the  United  States  to  the  free 
navigation  of  the  Mississippi  through  the  territories  of 
Spain  to  the  ocean,  was  asserted  by  the  Congress  under  the 
confederation.*  The  claim  in  that  case,  with  the  qualifi- 
cations annexed  to  it,  was  well  grounded  on  the  principles 
and  authorities  of  the  law  of  nations.’’ 

When  foreigners  are  admitted  into  a state  upon  free  and 
liberal  terms,  the  public  faith  becomes  pledged  for  their 
protection.  The  courts  of  justice  ought  to  be  freely  open 
to  them  to  resort  to  for  the  redress  of  their  grievances. 
But  strangers  are  equally  bound  with  natives,  to  obedience 
to  the  laws  of  the  country  during  the  time  they  sojourn  in 
it,  and  they  are  equally  amenable  for  infractions  of  the  law. 
It  has  sometimes  been  made  a question,  how  far  one  govern- 
ment was  bound  by  the  law  of  nations,  and  independent  of 
treaty,  to  surrender,  upon  demand,  fugitives  from  justice, 
who,  having  committed  crimes  in  one  country,  flee  to  another 
for  shelter.  It  is  declared  by  the  public  jurists,'  that  every 


a Irutrticlioni  given  to  Mr,  Jay  in  1780,  and  again  in  178.S.  Heto- 
ItUion  of  Congreu  of  September,  MyS.  Report  of  the  Secretary  of 
Stale  to  the  Prerident,  March  18,  1792. 

6 Grotii/*,  lib.  2.  c.  2.  sec.  11,12,  13.  15. — c.  3.  sec.  12.  Pujf.  lib. 
3.  c.  S.  sec.  5,  6.  8.  Valtel,  b.  1.  sec.  292.— b.  2.  sec.  127.  129.  132. 
At  tbe  Congress  of  Vienna,  in  1814,  the  allied  Sovereigns  agreed  to 
the  free  navigation  of  tbe  great  navigable  riven  of  Germany  and 
ancient  Poland,  to  their  mouths,  in  favour  of  all  who  should  conform 
to  the  regulations  under  which  the  affranchisement  was  to  be  grant- 
ed. The  English  government,  so  late  as  1830,  continued  to  assert  a 
right  under  the  treaty  of  Vienna,  in  1813,  to  the  free  navigation  of 
the  Rhine,  and  to  hold  that  it  was  accessible  to  the  vessels  of  all  na- 
tions to  the  extent  of  its  navigation,  subject  to  moderate  duties,  for 
the  preservation  of  the  paths  on  the  sides  of  tlie  river,  and  for  the 
maintenance  of  the  proper  police. 

c Grotiue,  b.  2.  ch.  21.  sec.  3, 4,  5.  and  Heinecciut't  Com.  h.  t.  Bur- 
/omo^ui,  part  4;  c.  3.  sec.  19.  Rvthetforth.b.  c.  9.  Vattel,  b.  2. 
cli.  6.  sec.  7G,  77.  See  Queetiom  dc  Droit,  tit.  Etrangcr,  jnr  Merlin, 
for  discussions  on  this  subject  in  France. 
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state  is  bound  to  deny  an  asylum  to  criminals,  and  upon  ap- 
plication and  due  examination  of  the  case,  to  surrender  the 
fugitive  to  the  foreign  state  where  tlie  crime  was  committed. 
The  language  of  the  authorities  is  clear  and  explicit,  and 
the  law  and  usage  of  nations  rest  on  the  plainest  principles 
of  justice.  It  is  the  duty  of  the  government  to  surrender  up 
fugitives  upon  demand,  after  the  civil  magistrate  shall  have 
ascertained  the  existence  of  reasonable  grounds  for  the 
charge,  and  sufficient  to  put  the  accused  upon  his  trial. 
The  guilty  party  cannot  be  tried  and  punished  by  any  other 
jurisdiction  than  the  one  whose  laws  have  been  violated, 
and  therefore,  the  duty  of  surrendering  him  applies  as  well 
to  the  case  of  the  subjects  of  the  state  surrendering,  as  to 
tlie  case  of  subjects  of  the  power  demanding  the  fugitive. 
The  only  difficulty,  in  the  absence  of  positive  agreement, 
consists  in  drawing  the  line  between  the  class  of  offences  to 
which  the  usage  of  nations  does,  and  to  which  it  does  not 
apply,  inasmuch  as  it  is  understood,  in  practice,  to  apply 
only  to  crimes  of  great  atrocity,  or  deeply  affecting  the 
public  safety.  The  act  of  the  legislature  of  New-York,  of 
the  5lh  of  April,  1822,  ch.  14S.  gave  facility  to  the  surren- 
der of  fugitives,  by  authorizing  the  Governor,  in  his  discre- 
tion, on  requisition  from  a foreign  government,  to  surrender 
up  fugitives  charged  with  murder,  forgery,  larceny,  or  other 
crimes,  which,  by  the  laws  of  this  state,  were  punishable 
with  death  or  imprisonment  in  the  state  prison  ; provided 
the  evidence  of  criminality  was  sufficient,  by  our  laws,  to 
detain  the  party  for  trial  on  a like  charge.  Such  a legisla- 
tive provision  was  requisite,  for  the  judicial  power  can  dp 
no  more  than  to  cause  the  fugitive  to  be  arrested  and  de- 
tained, until  sufficient  meaus  and  opportunity  have  been^nf- 
forded  for  the  discharge  of  this  duty,  to  the  proper  organ 
of  communication  with  the  power  that  makes  the  demand. 

The  European  nations.  In  early  periods  of  modern  his- 
tory, made  provision  by  treaty  for  the  mutual  snrrender  of 
criminals  seeking  refuge  from  justice.  TreaMes  of  this 
kind  were  made  between  England  and  Scoihaid  in  1174, 
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and  England  and  France  in  1308,  and  France  and  Savoy 
in  1378,  and  the  last  treaty  made  special  provision  for  the 
surrender  of  criminals,  though  they  should  happen  to  be 
subjects  of  the  state  to  which  they  had  fled.  Mr.  Ward* 
considers  these  treaties  as  evidence  of  the  advancement  of 
society  in  regularity  and  order. 

Ambassadors  form  an  exception  to  the  general  case  of 
foreigners  resident  in  the  country,  and  they  are  exempted 
absolutely  from  all  allegiance,  and  from  all  responsibility  to 
tbe  laws  of  the  country  to  which  they  are  deputed.  As 
they  are  representatives  of  their  sovereigns,  and  requisite 
for  negotiations  and  friendly  intercourse,  their  persons,  by 
the  consent  of  all  nations,  have  been  deemed  inviolable, 
and  the  instances  are  rare  in  which  popular  passions,  or  per- 
fidious policy,  have  violated  this  immunity.  Some  very 
honourable  examples  of  respect  for  the  rights  of  ambassa- 
dors, even  when  their  privileges  would  seem  in  justice  to 
have  been  forfeited  on  account  of  the  gross  abuse  of  them, 
are  to  be  met  with  in  the  ancient  Roman  annals,  notwith- 
standing the  extreme  arrogance  of  their  pretensions,  and 
the  intemperance  of  their  military  spirit.*’  If,  however, 
ambassadors  should  be  so  regardless  of  their  duty,  and  of 
the  object  of  their  privilege,  as  to  insult,  or  openly  attack 
the  laws  or  government  of  the  naUon  to  whom  they  are 
sent,  their  functions  may  be  suspended  by  a refusal  to  treat 
with  them,  or  application  can  be  made  to  their  own  sove- 
reign fur  their  recall,  or  they  may  be  dismissed,  and  requir- 
ed to  depart  within  a reasonable  time.  We  have  had  in- 
stances within  our  own  times,  of  all  these  modes  of  dealing 
with  ministers  who  had  given  oflence,  and  it  is  not  to  be 
denied,  that  every  government  has  a perfect  right  to  judge 
for  itself  whetjier  the  language  or  conduct  of  a foreign  mi- 
nister be  admissible.  The  writers  on  public  law  go  still  fui^ 
ther,  and  allow  force  to  be  applied  to  confine  or  send  away 


a Hut.  uf  L'lio  o/\y>ilionSf  vol.  2.  318 — 32U. 
b Z.ipy,  b.  2.  ft.  1.  b.  30,  c.  25. 
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an  ambassador,  when  the  safety  of  the  state,  which  is  superior 
to  all  other  considerations,  absolutely  requires  it,  arising 
either  from  the  violence  of  his  conduct,  or  the  influence  and 
danger  of  his  machinations.  This  is  all  that  can  be  done,  for 
ambassadors  cannot,  in  any  case,  be  made  amenable  to  the 
civil  or  criminal  jurisdiction  of  the  country ; and  this  has 
been  the  settled  rule  of  public  law  ever  since  the  attempt 
made  in  the  reign  of  Elisabeth  to  subject  the  Scotch  ambas- 
sador to  criminal  jurisdiction,  and  the  learned  discussions 
which  that  case  excited.*  By  fiction  of  law,  an  ambassa- 
dor is  considered  as  if  he  were  out  of  the  territory  of  the 
foreign  power  ; and  it  is  an  implied  agreement  among  na- 
tions, that  the  ambassador,  while  he  resides  within  the  fo- 
reign state,  shall  be  considered  as  a member  of  his  own 
country,  and  the  government  he  represents  has  exclusive 
cognizance  of  his  conduct,  and  control  of  his  person.  The 
attendants  of  the  ambassador  attached  to  his  person,  and 
the  eflects  in  his  use,  are  under  bis  protection  and  privi- 
lege, and  equally  exempt  from  the  foreign  jurisdiction, 
though  there  are  strong  instances  in  which  their  invi- 
olability has  been  denied  and  invaded.*’  The  distinction 
between  ambassadors,  ministers  plenipotentiary,  and  en- 
voys extraordinary,  relates  to  diplomatic  precedence  and 
etiquette,  and  not  to  their  essential  powers  and  privileges.* 


a VatUl,  b.  4,  c.  7.  sec.  97 — lOS.  Ward'/  Hutory,  vol.2.  p.  486 — 
55C. 

6 Ruthetforth,  b.  2.  c.  9.  Ward’t  Hutory,  vol.  2.  552,  3.  VtMtl,  b. 
4.  c.  8,  sect.  113.  United  States  v.  Hand,  2 Wcuh.  Cir.  R.  435. 

a Martem,  p.  201 — 207.  Vaittl,  b.  4.  c.  6.  Chargk  d'affaartt  is 
a diplomatic  representative  or  minister  of  an  inferior  grade,  and  a 
rindenl  minuter,  though  of  higher  rank,  seems  not  to  be  equal  to  a 
rntnitUr plenipotentiary.  Nor  is  a minister  plenipotentiary  of  equal 
rank  and  dignity  with  an  ambauador,  who  represents  the  person  of 
his  sovereign.  The  United  States  have  always  been  represented  in 
Europe  by  ministers  plenipotentiary,  and  they  have  never  sent  a 
person  of  the  rank  of  ambassador  in  tlie  diplomatic  sense.  The 
Prince  of  Orange  once  expressed  to  Mr.  Adorns  his  surprise  that  the 
United  States  bad  not  put  themselves  in  that  respect  on  a level  with 
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A government  may,  in  its  discretion,  lawfully  refuse  to 
receive  an  ambassador,  and  without  affording  any  just  cause 
for  war,  though  the  act  would,  probably,  excite  unfriendly 
dispositions,  unless  accompanied  with  conciliatory  expla- 
nations. The  refusal  may  be  upon  the  ground  of  the  am- 
bassador’s bad  character,  or  former  offensive  conduct,  or 
because  the  special  subject  of  the  embassy  is  not  proper, 
or  not  convenient  for  discussion.*  A state  may  also  be 
divided  and  distracted  by  civil  wars,  so  as  to  render  it  in- 
expedient to  acknowledge  the  supremacy  of  either  par^. 
Bynkershoeck  says,**  that  this  right  of  sending  ambassadors 
belongs  to  tbe  ruling  party,  in  whom  stet  rei  agendi  potes- 
Uu.  This  is  placing  the  right  where  all  foreign  govern- 
ments place  it,  in  the  government  de  facto,  which  is  in  the 
actual  exercise  of  power  ; but  the  government  to  whom 
the  ambassador  is  sent,  may  exercise  its  discretion  in  re- 
ceiving, or  refusing  to  receive  him. 

It  sometimes  becomes  a grave  question,  in  national  dis- 
cussions, how  far  tbe  sovereign  is  bound  by  the  act  of  his 
minister.  This  will  depend  upon  the  nature  and  terms  of 
his  authority.”  It  is  now  the  usual  course  for  every  govern- 
ment to  reserve  to  itself  the  right  to  ratify  or  dissent  from 
the  treaty  agreed  to  by  its  ambassador.  A general  letter  of 
credence  is  the  ordinary  letter  of  attorney,  or  credential  of 
the  minister ; and  it  is  not  understood  to  confer  a power 


the  crowned  heads.  Dip!<r,natic  Corrapondence,  edited  by  Mr. 
Sparks,  vol.  7,  108. 

a Hutlierforlh,  b.  2.  c.  9. 
b Qucft.  J,  Pub.  lib.  2.  c.  3. 

c The  discretion  and  reserve  with  which  a public  minister  ought  to 
act  in  relation  to  the  country  in  which  he  resides,  is  strongly  e.xem- 
plified  in  the  case  oftho  Sally  Ann.  (Sleirarl'a  Vice-Adm.  Rrp.  SGT.) 
It  was  held  that  a license  granted  by  the  Rritish  minister  at  New- York, 
after  the  commencement  of  the  war  of  1812,  to  an  American  citizen 
to  export  provisions  to  a Hritish  island,  was  inconsistent  with  his  di- 
plomatic character  and  duty,  and  void ; and  the  decision  was  declared 
to  be  correct  and  proper  by  the  Lords  Commissioners,  on  ap|)cal. 
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npon  the  minister  to  bind  his  sovereign  conclusively.  To 
do  so  important  an  act  would  require  a distinct  and  full 
power,  containing  an  express  authority  to  bind  the  princi- 
pal definitively,  without  the  right  of  review,  or  the  neces- 
sity of  ratification  on  his  part.  This  is  not  the  ordinary  or 
prudent  course  of  business.  Ministers  always  act  under 
instructions  which  are  confidential,  and  which,  it  is  admit- 
ted, they  are  not  bound  to  disclose  ;*  and  it  is  a well 
grounded  custom,  as  Vattel  .observes,*’  that  any  engagement 
which  the  minister  shall  enter  into  is  of  no  force  among 
sovereigns,  unless  ratified  by  bis  principal.  This  is  now 
the  usage,  although  the  treaty  may  have  been  signed  by 
plenipotentiaries.* 

Consuls  are  commercial  agents,  appointed  to  reside  in  Ommu. 
the  sea-ports  of  foreign  countries,  with  a commission  to 
watch  over  the  commercial  rights  and  privileges  of  the  na- 
tion deputing  them.  The  establishment  of  consuls  is  one  of 
the  most  useful  of  modern  commercial  institutions.  They 
were  first  appointed  about  the  12th  century,  in  the  opulent 
states  of  Italy,  such  as  Pisa,  Lucca,  Genoa,  and  Venice,  and 
their  origin  has  been  ascribed  to  the  necessity  for  extraordi- 
nary assistance  in  those  branches  of  commerce  formerly  car- 
ried on  with  barbarous  and  uncivilized  nations.**  The  utility 
of  such  a mercantile  officer  has  been  perceived  and  felt  by  all 
trading  nations,  and  the  Mediterranean  trade,  in  particular, 
stands  highly  in  need  of  such  accredited  agents.*  Consuls 
have  been  multiplied  and  extended  to  every  part  of  the 
world,  where  navigation  and  commerce  can  successfully 
penetrate,  and  their  duties  and  privileges  are  now  generally 
limited  and  defined  in  treaties  of  commerce,  or  by  the 


a WicqueforVi  L'Amb,  tom.  1.  sec.  14.  Marlent,  p.  517. 

If  B.  4.  c.  6.  sec.  77. 

c The  Eliza  Ann,  1 Dodton'i  Adm,  Rep.  244. 

d I Chilly  on  Commercial  Caw,  48,  49. 

t Jaekton  on  the  Commerce  of  Ihe  Mediterranean,  p.  30.  ch.  4. 
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statute  regulations  of  the  country  which  they  represent.  In 
some  places,  they  have  been  invested  with  judicial  powers 
over  the  disputes  between  their  own  merchants  in  foreign 
ports  ; but  in  the  commercial  treaties  made  by  Great  Britain, 
there  is  rarely  any  stipulation  for  clothing  them  with  judi- 
cial authority,  except  in  treaties  with  the  Barbary  powers  ; 
and  in  England  it  has  been  held,  that  a consul  is  not  strictly 
a judicial  officer,  and  they  have  there  no  judicial  power.*  It 
has  been  urged  by  some  writers,  as  a matter  highly  expe- 
dient, to  establish  rules  requiring  merchants  abroad  to  sub- 
mit their  disputes  to  the  judicial  authority  of  their  own  con- 
suls, particularly  with  reference  to  shipping  concerns.  But 
no  government  can  invest  its  consuls  with  judicial  power 
over  their  own  subjects,  in  a foreign  country,  without  the 
consent  of  the  government  of  the  foreign  country,  founded 
on  treaty  ; and  there  is  no  instance,  in  any  nation  of  Eu- 
rope, of  the  admission  of  criminal  jurisdiction  in  foreign 
consuls.  The  laws  of  the  United  States,  on  the  subject  of 
consuls  and  vice-consuls,'’  specially  authorize  them  to  receive 
the  protests  of  masters  and  others,  relating  to  American 
commerce,  and  they  declare  that  their  consular  certificates, 
under  seal,  shall  receive  faith  and  credit  in  the  courts  of  the 
United  States.  It  is  likewise  made  their  dut}-,  where  the 
laws  of  the  countrj'  permit,  to  administer  on  the  personal 
estates  of  American  citizens,  dying  within  their  consulates, 
and  leaving  no  legal  representative,  and  to  take  charge  of 
and  secure  the  effects  of  stranded  American  vessels,  in  the 
absence  of  the  master,  owner,  or  consignee  ; and  they  are 
bound  to  provide  for  destitute  seamen  within  their  consulates, 
and  to  send  them  at  the  public  expense,  to  the  United  States. 
These  particular  powers  and  duties  are  similar  to  those  pre- 
scribed to  British  consuls,  and  to  consuls  under  the  consular 


a Mansfield,  Ch.  J.,  in  Waldron  r.  Coombe,  3 Taunlon,  162.  I 
ChUtv,  50,  51. 

b Aclt  of  Congreit  ofUlk  April,  1 798,  ch.  21.  and  of  Ftb.  28,  1 803, 
eb.  62. 
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convention  between  the  United  States  and  France,  in  1788 ; 
and  they  are  in  accordance  with  the  usages  of  nations,  and 
are  not  to  be  construed  to  the  exclusion  of  others,  resulting 
from  the  nature  of  the  consular  appointment.*  The  former 
consular  convention  between  France  and  this  country,  al- 
lowed consuls  to  exercise  police  over  all  vessels  of  their  re- 
spective nations,  “ within  the  interior  of  the  vessels,”  and  to 
exercise  a species  of  civil  jurisdiction,  by  determiningdisputes 
concerning  wages,  and  between  the  masters  and  crews  of 
vessels  belonging  to  their  own  country.  The  jurisdiction 
claimed  under  the  consular  convention  with  France,  was 
merely  voluntary,  and  altogether  exclusive  of  any  coercive 
autborit}^  ;*■  and  we  have  no  treaty  at  present  which  con- 
cedes even  such  consular  functions.  The  doctrine  of  our 
courts  is,*  that  a foreign  consul,  duly  recognised  by  our 
government,  may  assert  and  defend,  as  a competent  party, 
the  rights  of  property  of  the  individuals  of  his  nation,  in  the 
courts  of  the  United  States,  and  may  institute  suits  for  that 
purpose,  without  any  special  authority  from  the  party  for 
whose  benefit  he  acts.  But  the  court,  in  that  case,  said, 
that  they  could  not  go  so  far  as  to  recognise  a right  in  a 
vice-consul  to  receive  actual  restitution  of  the  property,  or 
its  proceeds,  without  showing  some  specific  power,  for  the 
purpose,  from  the  party  in  interest. 

No  nation  is  bound  to  receive  a foreign  consul,  unless  it 
has  agreed  to  do  so  by  treaty,  and  the  refusal  is  no  violation 
of  the  peace  and  amity  between  the  nations.  Consuls  are 
to  be  approt'cd  and  admitted  in  the  usual  form,  and  if  any 
consul  be  guilty  of  illegal  or  improper  conduct,  he  is  liable 
to  have  his  exequatur,  or  written  recognition  of  his  charac- 
ter, revoked,  and  to  be  punished  according  to  the  laws  of 
the  country  in  which  he  is  consul ; or  he  may  be  sent  back 
to  his  own  country,  at  the  discretion  of  the  government 


a I Beavm'  L.  Jtf.  tit.  Consuls,  p.  292,  293. 
b Mr.  Pickering  to  Mr.  Pinckney,  January  16tA,  1797. 
c Case  of  the  Bello  Corrunes,  6 fTAsaton,  169. 
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which  he  has  offended.  The  French  consols  are  forbidden 
to  be  concerned  in  commerce,  and,  by  the  act  of  Congress 
of  February  28th,  1803,  American  consuls  residing  on  the 
Barbary  coast,  are  forbidden  also ; but  British  and  American 
consuls  are  generally  at  liberty  to  be  concerned  in  trade ; 
and  in  such  cases  the  character  of  consul  does  not  give  any 
protection  to  that  of  merchant,  when  these  characters  are 
united  in  the  same  person.*  Though  the  functions  of  con- 
sul would  seem  to  require,  that  he  should  not  be  a subject 
of  the  state  in  which  he  resides,  yet  the  practice  of  the  ma- 
ritime powers  is  quite  lax  on  this  point,  and  it  is  usual,  and 
thought  most  convenient,  to  appoint  subjects  of  the  foreign 
country  to  be  consuls  at  its  ports. 

A consul  is  not  such  a public  minister  as  to  be  entitled  to 
the  privileges  appertaining  to  that  character,  nor  is  he  under 
tlie  special  protection  of  the  law  of  nations.  He  is  entitled 
to  privileges  to  a certain  extent,  such  as  for  safe  conduct, 
but  he  is  not  entitled  to  the  jut  gentium.  Vattel  thinks,** 
that  his  functions  require  that  he  should  be  independent  of 
the  ordinary  criminal  jurisdiction  of  the  country,  and  that 
he  ought  not  to  be  molested,  unless  he  violates  the  law  of 
nations  by  some  enormous  crime  ; and  that  if  guilty  of  any 
crime,  he  ought  to  be  sent  home  to  be  punished.  But  no 
such  immunities  have  been  conferred  on  consuls  by  the  mo- 
dern practice  of  nations ; and  it  may  be  considered  as  set- 
tled law,  that  consuls  do  not  enjoy  the  protection  of  the  law 
of  nations  any  more  than  other  persons  who  enter  the 
country  under  a safe  conduct.  In  civil  and  criminal  cases 
they  are  equally  subject  to  the  laws  of  the  country  in  which 
they  reside.*  The  same  doctrine  declared  by  the  public 


a Beawe$’  L.M.  vol.  I.  tit.  Consuls,  p.  201.  1 Chilly,  57,  58.  3 

Hob.  Adm.  Rep.  27.  The  Indian  Chief. 

6 B.  2.  c.  2.  sec.  34. 

c fVicytte/ort'i  L'Amb.  b.  I.  c.  5.  Bynk.  de  foro  legal,  c.  10. 
JVarleni’  Summ.  b.  4.  c.  3.  sec.  S.  Beawet,  vol.  1.  tit.  Consuls, 
i’ardcisus,  torn.  4.  148.  183. 
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jurists,  has  been  frequently  laid  down  in  the  English  and 
American  courts  of  justice.*  It  seems,  however,  from 
some  decisions  in  France  mentioned  by  Mr.  Warden,*’  tliat 
foreign  consuls  cannot  be  prosecuted  before  a French  tribu- 
nal for  acts  done  by  them  in  France  by  order  of  their  go- 
vernment, and  with  the  authorization  of  tlie  French  go- 
vernment, and  that  in  general  a consul  cannot  be  prosecuted 
without  the  previous  consent  of  his  government.  Consular 
privileges  are  much  less  extensive  in  Christian  than  in 
Mahometan  countries.  In  the  latter  tliey  cannot  be  im- 
prisoned for  any  cause  whatever,  except  by  demanding  jus- 
tice against  them  of  the  Porte,*  and  they  partake  very  con- 
siderably of  the  character  of  resident  ministers.  They  are 
diplomatic  agents  under  the  name  of  consuls,  and  enjoy  the 
rights  and  privileges  which  the  Ottoman  Porte  recognises  in 
relation  to  the  foreign  ministers  resident  at  Constantinople. 
By  treaty  an  entire  immunity  is  usually  given  to  the  persons, 
domestics,  and  effects  of  the  resident  consuls,  and  no  consuls 
reside  with  the  Barbary  states  but  under  the  protection  of 
treaties.'* 

Considering  the  importance  of  the  consular  functions, 
and  the  activity  which  is  required  of  them  in  all  great  mari- 
time ports,  and  the  approach  which  consuls  make  to  the 
efficacy  and  dignity  of  diplomatic  characters,  it  was  a wise 
provision  in  the  constitution  of  the  United  States,  which 
gave  to  the  Supreme  Court  original  jurisdiction  in  all  cases 
affecting  consuls,  as  well  as  ambassadors  and  other  public 
ministers,  aud  the  federal  jurisdiction  is  understood  to  be 
exclusive  of  tlie  state  courts.* 


a Viveash  v.  Becker,  3 Afau/e  Sf  Selu.  284.  Clarke  e.  Cretico,  I 
Ihwiion,  106.  United  States  v.  Ravara,  2 Dallas,  297.  The  Com- 
monwealth v.  KorslofT,  5 Strg.  S(  Rav.  545.  1 Chilly,  70. 

i On  Consuls,  p.  103—116. 
c 1 Chilly,  71. 

d Shaler's  Sketches  gf  Algiers,  p.  39  307. 

e Commonwealth  e.  Koslolf,  5 Serg.  if  Rate,  545.  Hall  c.  Young, 
S Pickering,  80. 
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OF  THE  DECLARATION,  AND  OTHER  EARLY  MEASL'RES 
OF  A STATE  OF  WAR. 

In  the  last  Lecture,  we  considered  the  principal  rights 
and  duties  of  nations  in  a state  of  peace  ; and  if  those  duties 
were  generally  and  duly  fulfilled,  a new  order  of  things 
would  arise,  and  shed  a brighter  light  over  the  history  of 
human  affairs.  Peace  is  said  to  be  the  natural  state  of  man, 
and  war  is  undertaken  for  the  sake  of  peace,  which  is  its 
only  lawful  end  and  purpose.*  War,  to  use  the  language  of 
Lord  Bacon,’’  is  one  of  the  highest  trials  of  right  ; for,  as 
princes  and  states  acknowledge  no  superior  upon  earth, 
they  put  themselves  upon  the  justice  of  God  by  an  appeal 
to  arms.  The  history  of  mankind  is  an  almost  uninterrupt- 
ed narration  of  a state  of  war,  and  gives  colour  to  the 
extravagant  theory  of  Hobbes,'  who  maintains,  that  the  na- 
tural state  of  man  is  a state  of  war  of  all  against  all  ; and  it 
adds  plausibility  to  the  conclusions  of  those  other  writers, 
who,  having  known  and  studied  the  Indian  character,  insist, 
that  continual  war  is  the  natural  instinct  suid  appetite  of 
man  in  a natural  state.  It  is,  doubtless,  true,  that  a sincere 
disposition  for  peace,  and  a just  appreciation  of  its  blessings, 
are  the  natural  and  necessary  result  of  science  and  civili- 
xation. 


a Cic.  deOff.  l.tl.  and  S3.  Grotiiw,  b.  1.  ch.  1.  Burlamaqui,  part 
4.  c.  1.  sec.  4.  yaltel,  b.  4.  c.  I. 
b Baeon't  Workt,  vol.  3.  p.  40. 
c Leviathan,  part  I. c.  13. 
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fMfiM’Mira  The  right  of  self-defence  is  part  of  the  law  of  our  na- 
ture, and  it  is  the  indispensable  duty  of  civil  society  to  pro- 
tect its  members  in  the  enjoyment  of  their  rights,  both  of 
person  and  property.  This  is  the  fundamental  principle  of 
the  social  compact.  An  injury  either  done  or  threatened, 
to  the  perfect  rights  of  the  nation,  or  of  any  of  its  mem- 
bers, and  susceptible  of  no  other  redress,  is  a Just  cause  of 
war.  The  injury  may  consist,  not  only  in  the  direct  viola- 
tion of  personal  or  political  rights,  but  in  wrongfully  with- 
holding what  is  due,  or  in  the  refusal  of  a reasonable  repa- 
ration for  injuries  committed,  or  of  adequate  explanation  or 
security  in  respect  to  manifest  and  impending  danger.*  Gro- 
tins  condemns  the  doctrine,  that  war  may  be  undertaken  to 
weaken  the  power  of  a neighbour,  under  the  apprehension 
that  its  further  increase  may  render  him  dangerous.  This 
would  be  contrary  to  Justice,  unless  we  were  morally  cer- 
tain, not  only  of  a capacity,  but  of  an  actual  intention  to 
injure  us.  We  ought  rather  to  meet  the  anticipated  danger 
by  a diligent  cultivation,  and  prudent  management,  of  our 
own  resources.  We  ought  to  conciliate  the  respect  and 
good  will  of  other  nations,  and  secure  their  assistance  in 
case  of  need,  by  the  benevolence  and  Justice  of  our  con- 
duct. War  is  not  to  be  resorted  to  without  absolute  neces- 
sity, nor  unless  peace  would  be  more  dangerous,  and  more 
miserable,  than  war  itself.  An  injury  to  an  individual  mem- 
ber of  a state,  is  a Just  cause  of  war,  if  redress  be  refused, 
but  a nation  is  not  bound  to  go  to  war  on  so  slight  a founda- 
tion ; for  it  may  of  itself  grant  indemnity  to  the  injured 
party,  and  if  this  cannot  be  done,  yet  the  good  of  the  whole 
is  to  be  preferred  to  the  welfare  of  a part.**  Every  milder 
method  of  redress  is  to  be  tried,  before  the  nation  makes 
an  appeal  to  arms ; and  this  is  the  sage  and  moral  precept 
of  the  writers  on  natural  law. 


a GroUtu,  b.  2.  c.  1 . and  22  Ruthnforlk,  b.  2.  c.  9.  VatUl,  b.  S.  c. 
3.  sec.  26. 

b Grotiui,  b.  2.  c.  22 — 25.  Rulherforth,  b.  2,  c.  9. 
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If  the  question  of  right  between  two  powers  be  in  any  de- 
gree dubious,  they  ought  to  forbear  proceeding  to  extremi- 
ties ; and  a nation  would  be  condemned  by  the  impartial 
voice  of  mankind,  ifit  voluntarily  went  to  war  upon  a claim 
of  which  it  doubted  the  legality.  But,  on  political  subjects, 
we  cannot  expect,  and  are  not  to  look  for,  the  same  rigorous 
demonstration,  as  in  the  physical  sciences.  Policy  is  a 
science  of  calculations  and  combinations,  arising  out  of 
times,  places,  and  circumstances,  and  it  cannot  be  reduced 
to  absolute  simplicity  and  certainty.  We  must  act  accord- 
ing to  the  dictates  of  a well  informed  judgment,  resting  upon 
a diligent  and  careful  examination  of  facts,  and  every  pacific 
mode  of  redress  is  to  be  tried  faithfully  and  perseveringly, 
before  the  nation  resorts  to  arms. 

If  one  nation  be  bound  by  treaty  to  afford  assistance,  in 
a case  of  war  between  its  ally  and  a third  power,  the  assist- 
ance is  to  be  given  whenever  the  ca$tt$  foederis  occurs ; but 
a question  will  sometimes  arise,  whether  the  government 
which  is  to  afford  the  aid,  is  to  judge  for  itself  of  the  justice 
of  the  war  on  the  part  of  the  ally,  and  to  make  the  right  to 
assistance  depend  upon  its  own  judgment.  Grotius  is  of 
opinion,*  that  treaties  of  that  kind  do  not  oblige  us  to  parti- 
cipate in  a war,  which  appears  to  be  manifestly  unjust  on 
the  part  of  the  ally  ; and  it  is  said  to  be  a tacit  condition  an- 
nexed to  every  treaty  made  in  time  of  peace,  and  stipulating 
to  afford  succours  in  time  of  war,  that  the  stipulation  is  only 
to  apply  to  a just  war.  To  give  assistance  in  an  unjust  war, 
on  tlic  ground  of  the  treaty,  would  be  contracting  an  obli- 
gation to  do  injustice,  and  no  such  contract  is  valid.*’  But 
to  set  up  a prete.xc  of  this  kind,  to  avoid  a positive  engage- 
ment, is  extremely  hazardous,  and  it  cannot  be  done,  except 
in  a very  clear  case,  without  exposing  the  nation  to  the  im- 
putation of  a breach  of  public  faith.  In  doubtful  cases,  the 
presumption  ought  rather  to  be  in  favour  of  our  ally,  and 
of  the  justice  of  his  war. 

a B.  2.  ch.  25. 

h I'atul,  b.  2.  c.  12.  sec.  168.— b.  3.  c.  6.  bee.  SC,  87. 

VoL.  I.  7 
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The  doctrine  that  one  nation  is  not  bound  to  assist  an- 
other, under  any  circumstances,  in  a war  clearly  unjust,  is 
similar  to  the  principle  in  the  feudal  law,  to  be  met  with  in 
the  Book  of  Feuds,  compiled  from  the  usages  of  the  Lom- 
bards, and  forming  part  of  the  common  law  of  Europe,  du- 
ring the  prevalence  of  the  feudal  system.  A vassal  refusing 
to  assist  his  liege  lord  in  a just  war,  forfeited  his  feud.  If 
the  justice  of  the  war  was  even  doubtful,  or  not  known  af- 
firmatively to  be  unjust,  the  vassal  was  bound  to  assist ; but, 
if  the  war  appeared  to  him  to  be  manifestly  unjust,  he.  was  un- 
der no  obligation  to  help  his  lord  to  carry  it  on  ofiensively.* 
A nation  which  has  agreed  to  render  assistance  to  smother, 
is  not  obliged  to  furnish  it  when  the  case  is  hopeless,  or 
when  giving  the  succours  would  expose  the  state  itself  to 
imminent  danger.  Such  extreme  csises  are  tacit  exceptions 
to  the  obligation  of  the  treaty ; but  the  danger  must  not  be 
slight,  remote,  or  contingent,  for  this  would  be  to  seek  a 
frivolous  cause  to  violate  a solemn  engagement.  In  the  case 
of  a defensive  alliance,  the  condition  of  the  contract  does 
not  call  for  the  assistance,  unless  the  ally  be  engaged  in  a 
defensive  war,  for  in  a defensive  alliance,  the  nation  engages 
only  to  defend  its  ally,  in  case  he  be  attacked,  and  even  then 
we  are  to  inquire  whether  he  be  not  justly  attacked.^  The 
defensive  alliance  applies  only  to  the  case  of  a war  first 
commenced,  in  point  of  fact,  against  the  ally,  and  the  power 
that  first  declares,  or  actually  begins  the  war,  makes  what  is 
deemed,  in  the  conventional  law  of  nations,  an  offensive 
war.'’  The  treaty  of  alliance  between  France  and  the  Uni- 
ed  States,  in  1778,  was  declared,  by  the  second  article. 


a Feud.  lib.  2.  tit.  28.  sec.  1 . 
b Vattel,  b.  3.  c.  6.  sec.  92. 
e VcUUl,  b.  3.  c.  6.  sec.  79.  83.  90. 

d A war  may  be  defensive  in  its  principles,  though  offensive  in  its 
operation,  as  where  attack  is  the  best  mode  to  repel  a menaced  inva- 
sion, and  the  casus  foederis  ofa  defensive  alliance  will  apply.  He  who 
first  renders  the  application  of  force  necessary  is  the  aggressor, 
though  he  may  not  be  the  one  who  first  actually  applies  it.  Valtel, 
b.  3.  c.  6.  sect.  91.  100.  Edin.  Review,  No.  89.  p.  244,5. 
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to  be  a defensive  alliance,  and  that  declaration  gave  a 
character  to  the  whole  instrument,  and  consequently  the 
guaranty,  on  the  part  of  the  United  States,  of  the  French 
possessions  in  America,  could  only  apply  to  future  defensive 
wars  on  the  part  of  France.  Upon  that  ground,  the  go- 
vernment of  this  country  in  1793,  did  not  consider  them- 
selves bound  to  depart  from  their  neutrality,  and  to  take  part 
with  France  in  the  war  in  which  she  was  then  engaged.* 
The  war  of  1793  was  first  actually  declared  and  commenced 
by  France,  against  all  the  allied  powers  of  Europe,  and 
the  nature  of  the  guaranty  required  us  to  look  only  to  that  fact. 
In  the  ancient  republics  of  Greece  and  Italy,  the  right  of 
declaring  war  resided  with  the  people,  who  retained  in  their 
collective  capacity,  the  exercise  of  a large  portion  of  the 
sovereign  power.  Among  the  ancient  Germans  it  belonged 
also  to  the  popular  assemblies,'*  and  the  power  was  after- 
wards continued  in  the  same  channel,  and  actually  resided 
in  the  Saxon  Wittenagemote.*  But  in  the  monarchies  of 
Europe,  which  arose  upon  the  ruins  of  the  feudal  system, 
this  important  prerogative  was  generally  assumed  by  the 
king,  as  appertaining  to  the  duties  of  the  executive  depart- 
ment of  government.  Many  publicists''  consider  the  power 
as  a part  of  the  sovereign  authority  of  the  state,  of  which 
the  legislative  department  is  an  essential  branch.  There 
are,  however,  several  exceptions  to  the  generality  of  this 
position  ; for  in  the  limited  monarchies  of  England,  France, 
and  Holland,  the  king  alone  declares  war,  and  yet  the 
power,  to  apply  an  observation  of  Vattel  to  the  case,  is  but 
a slender  prerogative  of  the  crown,  if  the  parliaments  or 
legislative  bodies  of  those  kingdoms  will  act  independently, 
since  the  king  cannot  raise  the  money  requisite  to  carry  on 

a See  PoaJUut,  written  in  1793,  by  Mr.  Hamilton,  then  Secretary 
of  the  Treasury,  and  see  the  Intiruclions  from  the  Secretary  of  Slate 
to  the  American  MimtUre  to  France,  July  ISth,  1797. 

& Tacit,  de  M.  G.  c.  11. 

c Mitlar'e  View  <f  the  Englith  Government,  b.  1.  e.  7. 

d Puff.  b.  6.  c.  S.  sec.  10.  Vattel,  b.  3.  c.  1.  sec.  4. 
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the  war  without  their  consent.  The  wild  and  destructive 
wars  of  Charles  XII.  led  the  stales  of  Sweden  to  reserve  to 
themselves  the  right  of  declaring  war ; and  in  the  form  of 
government  adopted  in  Sweden  in  1772,*  the  right  to  make 
war  was  continued  in  the  same  legislative  body.  This  was 
the  provision  in  those  ephemeral  constitutions  which  appear- 
ed in  Poland  and  France  the  latter  part  of  the  last  century ; 
and  as  evidence  of  the  force  of  public  opinion  on  this  sub- 
ject, it  may  be  observed,  that  in  the  constitution  proposed 
by  Bonaparte,  on  his  reascension  of  the  throne  of  France 
in  1815,  the  right  to  levy  men  and  money  for  war,  was  to 
rest  entirely  upon  a law,  to  be  proposed  to  the  House  of 
Representatives  of  the  people,  and  assented  to  by  them.  In 
this  country,  the  power  of  declaring  war,  as  well  as  of  rais- 
ing the  supplies,  is  wisely  confided  to  the  legislature  of  the 
Union,  and  the  presumption  is,  that  nothing  short  of  a 
strong  case  deeply  affecting  our  essential  rights,  and  which 
cannot  receive  a pacific  adjustment,  after  all  reasonable 
efibrts  shall  have  been  exhausted,  will  ever  prevail  upon 
Congress  to  declare  war. 

It  has  been  usual  to  precede  hostilities  by  a public  decla- 
ration communicated  to  the  enemy.  It  was  the  custom  of 
the  ancient  Greeks  and  Romans,  to  publish  a declaration  of 
the  injuries  they  had  received,  and  to  send  a herald  to  the 
enemy’s  borders  to  demand  satisfaction,  before  they  actually 
engaged  in  war ; and  invasions,  without  notice,  were  not 
looked  upon  as  lawful.**  War  was  declared  witli  religious 
preparation  and  solemnity.  According  to  Ulpian,*  they 


o Art.  48.  But  this  free  constitution  of  Sweden  was  overturned 
before  the  end  of  the  year  1772,  and  a simple  despotism  establislied 
in  its  stead. 

b Potter' t Antiquitiu  of  Greece,  b.  3.  c.  7.  Livy,  b.  1.  c.  32.  Cic. 
deOJf.h.  1 . c.  1 1 . 

c Di^.  49.  15.  24.  Cicero  says,  that  under  the  Roman  kin^  it 
was  instituted  law,  that  war  was  unjust  and  impious,  unless  declared 
and  proclaimed  by  the  heralds  under  religions  sanction.  De  Rtpub. 
hb.  2.  17. 
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alone  were  reputed  enemies  against  whom  the  Roman  peo- 
ple had  publicly  declared  war.  During  the  middle  ages,  a 
previous  declaration  of  war  was  held  to  be  requisite  by  the 
laws  of  honour,  chivalry,  and  religion.  Lewis  IX.  refused 
to  attack  the  Sultan  of  Egypt  until  be  made  a previous  de- 
claration to  him  by  a herald  at  arms,  and  one  of  his  succes- 
sors sent  a herald  with  great  formality  to  the  Governor  of 
the  Low  Countries,  when  he  declared  war  against  that  power 
in  1635.*  But,  in  modern  times,  the  practice  of  a solemn  de- 
claration made  to  the  enemy,  has  fallen  into  disuse,  and  the 
nation  contents  itself  with  making  a public  declaration  of 
war  within  its  own  territory,  and  to  its  own  people.  The 
jurists  are,  however,  divided  in  opinion,  in  respect  to  the 
necessity  or  justice  of  some  previous  declaration  to  the  ene- 
my in  the  case  of  offensive  war.  Grotius*’  considers  a pre- 
vious demand  of  satisfaction,  and  a declaration,  as  requisite 
to  a solemn  and  lawful  war ; and  Puffendorf*^  holds  acts  of 
hostility,  which  have  not  been  preceded  by  a formal  decla- 
ration of  war,  to  be  no  better  than  acts  of  piracy  and  rob- 
bery. Emerigon'*  is  of  the  same  opinion ; and  he  considered 
the  hostilities  exercised  by  England  in  the  year  1755,  prior 
to  any  declaration  of  war,  to  have  been  in  contempt  of  the 
law  of  nations,  and  condemned  by  all  Europe.  Vattel 
strongly  recommends'  a previous  declaration  of  war,  as  be- 
' ing  required  by  justice  and  humanity ; and,  he  says,  that 
the  fecial  law  of  the  Romans  gave  such  moderation  and  re- 
ligious solemnity  to  a preparation  of  war,  and  bore  such 
marks  of  wisdom  and  justice,  that  it  laid  the  solid  founda- 
tion of  their  future  greatness. 

Bynkershoeck  has  devoted  an  entire  chapter  to  this  ques- 


a 1 Emtrigon,  Traiti  det  Au.  p.  561. 
6 B.  1.  c.  3.  sec.  4. 
c B.  8.  c.  6.  sec.  9. 
d Traili  du  Au.  tom.  1.  p.  56S. 

* B.  3.  c.  4.  sec.  51. 
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tion,*  and  he  maintains,  that  a declaration  of  war  is  not  re- 
quisite by  the  law  of  nations,  and  that  though  it  may  very 
properly  be  made,  it  cannot  be  required  as  a matter  of 
right.  The  practice  rests  entirely  on  manners  and  magna- 
nimity, and  it  was  borrowed  from  the  ancient  Romans.  All 
that  he  contends  for  is,  that  a demand  of  what  we  conceive 
to  be  due  should  be  previously  made.  We  are  not  bound  to 
accompany  that  demand  with  threats  of  hostility,  or  to  fol- 
low it  with  a public  declaration  of  war ; and  he  cites  many 
instances  to  show,  that  within  the  two  last  centuries,  wars 
have  been  frequently  commenced  without  a previous  decla- 
ration. Since  the  time  of  Bynkershoeck,  it  has  become 
settled  by  the  practice  of  Europe,  that  war  may  lawfully 
exist  by  a declaration  which  is  unilateral  only,  or  without  a 
declaration  on  eitlier  side.  It  may  begin  with  mutual  hos- 
tilities.'’ Since  the  peace  of  Versailles  in  1763,  formal  de- 
clarations of  war  of  any  kind  seem  to  have  been  disconti- 
nued, and  all  the  necessary  and  legitimate  consequences  of 
war  flow  at  once  from  a state  of  public  hostilities,  duly  re- 
cognised, and  explicitly  announced,  by  a domestic  manifesto 
or  state  paper.  In  the  war  between  England  and  France 
in  1778,  tlie  first  public  act  on  the  part  of  the  English  go- 
vernment, was  recalling  its  minister,  and  that  single  act  was 
considered  by  F ranee  as  a breach  of  the  peace  between  the 
two  countries.  There  was  no  other  declaration  of  war, 
though  each  government  afterwards  published  a manifesto 
in  vindication  of  its  claims  and  conduct.  The  same  thing 
may  be  said  of  the  war  which  broke  out  in  1793,  and  again 
in  1803;  and,  indeed,  in  the  war  of  1756,  though  a solemn 
and  formal  declaration  of  war,  in  the  ancient  style,  was 
made  in  June,  1756,  vigorous  hostilities  had  been  carried 
on  between  England  and  France  for  a year  preceding.  In 
the  war  declared  by  the  United  States  against  England  in 
1812,  hostilities  were  immediately  commenced  on  our  part 


a Qu€U(.  J.  Pub,  b.  I.  C.  2. 

6 Sir  Wnu  Scotty  I Dodson's  ^dm.  Rip,  247, 
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as  soon  as  the  act  of  Congress  was  passed,  without  waiting 
to  communicate  to  the  English  government  any  notice  of 
our  intentions. 

But,  though  a solemn  declaration,  of  previous  notice  to 
the  enemy,  be  now  laid  aside,  it  is  essential  that  some  for- 
mal public  act,  proceeding  directly  from  the  competent 
source,  should  announce  to  the  people  at  home,  their  new 
relations  and  duties  growing  out  of  a state  of  war,  and  which 
should  equally  apprize  neutral  nations  of  the  fact,  to  enable 
them  to  conform  their  conduct  to  the  rights  belonging  to 
the  new  state  of  things.  War,  says  Vattel,*  is  at  present 
published  and  declared  by  manifestoes.  Such  an  official 
act  operates  from  its  date  to  legalize  all  hostile  acts,  in  like 
manner  as  a treaty  of  peace  operates  from  its  date  to  annul 
them.  As  war  cannot  lawfully  be  commenced  on  the  part 
of  the  United  States,  without  an  act  of  Congress,  such  an 
act  is,  of  course,  a formal  official  notice  to  all  the  world, 
and  equivalent  to  the  most  solemn  declaration. 

W'hen  war  is  duly  declared,  it  is  not  merely  a war  between 
this  and  the  adverse  government  in  their  political  characters. 

Every  man  is,  in  judgment  of  law,  a party  to  the  acts  of  his  suu  «r  «•> 

^ * 1 bindt  SQb- 

own  governmeDt,  and  a war  between  the  governments 
two  nations,  is  a war  between  ail  the  individuals  of  the  one, 
and  all  the  individuals  of  which  the  other  nation  is  com- 
posed. Government  is  the  representative  of  the  will  of  all 
the  people,  and  acts  for  the  whole  society.  This  is  the  the- 
ory in  all  governments;  and  the  best  writers  on  the  law  of 
nations  concur  in  the  doctrine,  that  when  the  sovereign  of  a 
state  declares  war  against  another  sovereign,  it  implies  that 
the  whole  nation  declares  war,  and  that  all  the  subjects  of 
the  one  are  enemies  to  all  the  subjects  of  the  other. •’  Very 
important  consequences  concerning  the  obligations  of  sub- 
jects are  deducible  from  this  principle. 


a B.  3.  c.  4.  sec.  64. 

6 Grolius,  b.  3.  c.  3.  sec.  9. — c.  4.  sec.  8.  Burlamaqui,  part  4. 
c.  4.  sec.  30.  ValUl,  b.  3.  c.  5.  sec.  70. 
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jT“ViibiD  When  hostilities  have  commenced,  the  first  objects  that 
tii»  countr;.  naturally  ppcsent  tbemsclves  for  detention  and  capture,  are 
the  persons  and  property  of  the  enemy,  found  within  the 
territory  on  the  breaking  out  of  the  war.  According  to 
strict  authority,  a state  has  a right  to  deal  as  an  enemy  with 
persons  and  property  so  found  within  its  power,  and  to  con- 
fiscate the  property,  and  detain  the  persons  as  prisoners  of 
war.*  No  one,  says  Bynkershoeck,  ever  required  that  no- 
tice should  be  given  to  the  subjects  of  the  enemy,  to  with- 
draw their  property,  or  it  would  be  forfeited.  The  practice 
of  nations  is  to  appropriate  it  at  once,  without  notice,  if 
there  be  no  special  convention  to  the  contrary.  But, 
though  Bynkershoeck  lays  down  this,  as  well  as  other  rules 
of  war,  with  great  harshness  and  severity,  he  mentions  se- 
veral instances  arising  in  the  17th,  and  one  as  early  as  the 
16th  century,  of  stipulations  in  treaties,  allowing  foreign 
subjects  a reasonable  time  after  the  war  breaks  out,  to  re- 
cover and  dispose  of  their  effects,  or  to  withdraw  them. 
Snch  stipulations  have  now  become  an  established  formula 
in  commercial  treaties.'’  Emerigon'  considers  such  trea- 
ties as  an  affirmance  of  common  right,  or  the  public  law  of 
Europe,  and  the  general  rule  laid  down  by  some  of  the  later 
publicists,  is  in  conformity  with  that  provision.'*  The  sove- 
reign who  declares  war,  says  Vattel,  can  neither  detain 
those  subjects  of  the  enemy  who  are  within  his  dominions 
at  the  time  of  the  declaration  of  war,  nor  their  effects. 
They  came  into  the  country  under  the  sanction  of  public 
faith.  By  permitting  them  to  enter  his  territories,  and  con- 


a Crotuu,  b.  3.  c.  9.  sec.  4. — c.  21.  sec.  9.  Bynk.  Quatt.  Pub. 
J.  c.  2.  and  7.  MarUnt,  b.  8.  c.  2.  sec.  5. 

b A liberal  provision  of  this  kind  is  inserted  in  the  treaty  of  amity 
and  commerce  between  the  United  States  and  the  republic  of 
Colombia,  which  was  ratified  at  Washington,  May  27,  1825. 
c Tom.  1.  p.  507. 

d Vattel,  b.  3.  c.  4.  sec.  03.  Azuni,  part  2.  c.  4.  art.  2.  sec.  7. 
Ik  Droit  Public  de  I' Europe,  par  Mably,  (Emret,  tom,  O.p.  334. 
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tinae  there,  the  sovereign  tacitly  promised  them  protection 
and  security  for  their  return.  He  is,  therefore,  to  allow 
them  a reasonable  time  to  retire  with  their  effects,  and  if 
they  stay  beyond  the  time,  he  has  a right  to  treat  them  as 
disarmed  enemies,  unless  detained  by  sickness,  or  other  in- 
surmountable necessity,  and  then  they  are  to  be  allowed  a 
further  time.  It  has  been  frequently  provided  by  treaty, 
that  foreign  subjects  should  be  permitted  to  remain,  and 
continue  their  business,  notwithstanding  a rupture  between 
the  governments,  so  long  as  they  conducted  innocently ; and 
when  there  was  no  such  treaty,  such  a liberal  permission  has 
been  often  announced  in  the  very  declaration  of  war.*  Sir  ^ 
Michael  Foster’’  mentions  several  instances  of  such  declara- 
tions by  the  King  of  Great  Britain,  and  he  says  that  aliens 
were  thereby  enabled  to  acquire  personal  chattels,  and  to 
maintain  actions  for  the  recovery  of  their  personal  rights, 
in  as  full  a manner  as  alien  friends. 

Besides  those  stipulations  in  treaties,  which  have  softened 
the  rigours  of  war  by  the  civilizing  spirit  of  commerce,  many 
governments  have  made  special  provision,  in  their  own  laws 
and  ordinances,  for  the  security  of  the  persons  and  property 
of  enemy’s  subjects,  found  in  the  country  at  the  commence- 
ment of  war.' 

It  was  provided  by  magna  charta,'^  that,  upon  the  break- 
ing out  of  war,  foreign  merchants  found  in  England,  and 
belonging  to  the  country  of  the  enemy,  should  be  attached, 

**  without  harm  of  body  or  goods,”  until  it  be  known  how 
English  merchants  were  treated  by  the  enemy  ; and  “ if  our 


a Vatlel,  b.  3.  c.  4.  sec.  63. 

6 DxKouTte  of  High  Treason,  p.  U55,  18C. 

c By  the  Spanish  decree  of  February,  1829,  making  Cadiz  a free 
port,  it  was  declared  that  in  the  event  of  war,  foreigners  who  had 
established  themselves  there  for  the  purposes  of  commerce,  and  be- 
coming alien  enemies  by  means  of  the  war,  were  to  be  allowed  a 
proper  time  to  withdraw,  and  their  property  was  to  be  sacred  from 
all  sequestration  or  reprisal. 
d Ch.  30. 
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tnercliants,”  said  the  charter,  “ be  safe  and  well  treated 
there,  theirs  shall  be  likewise  with  us.”  It  has  been  deem- 
ed extraordinary,  that  such  a liberal  provision  should  have 
found  a place  in  a treaty  between  a feudal  king  and  his 
barons ; and  Montesquieu*  was  struck  with  admiration  at 
the  fact,  that  a protection  of  that  kind  should  have  been 
made  one  of  the  articles  of  English  liberty.  But  this  pro- 
vision was  confined  to  the  efiects  of  alien  merchants,  who 
were  within  the  realm  at  the  commencement  of  the  war,  and 
it  was  understood  to  be  confined  to  the  case  of  merchants 
domiciled  there. *’  It  was  accompanied  also  with  one  very 
ominous  qualification,  and  it  was  at  least  equalled,  if  npt 
greatly  excelled,  by  an  ordinance  of  Charles  V.  of  France, 
a century  afterwards,  which  declared  that  foreign  merchants, 
who  should  be  in  France  at  the  time  of  the  declaration  of 
war,  should  have  nothing  to  fear,  for  they  should  have  liber- 
ty to  depart  freely,  with  their  effects.'  The  spirit  of  the 
provision  in  magna  charta,  was  sustained  by  a resolution  of 
the  judges,  in  tlie  time  of  Henry  VIII.,  when  they  resolved, 
that  if  a Frenchman  came  to  England  before  the  war, 
neither  his  person  nor  goods  should  be  seized.’'  The  statute 
of  staples,  of  27  Edw.  III.  c.  1 7.  made  a still  more  liberal 
and  precise  enactment  in  favour  of  foreign  merchants,  re- 
siding in  England  when  war  commenced  between  their  prince 
and  the  king  of  England.  They  were  to  have  convenient 
warning  of  forty  days,  by  proclamation,  to  depart  the  realm, 
with  their  goods ; and  if  they  could  not  do  it  within  that 
time,  by  reason  of  accident,  they  were  to  have  forty  days 
more  to  pass  with  their  merchandise,  and  with  liberty,  in  the 
mean  time,  to  sell  the  same.  The  act  of  Congress  of  the 
6th  of  July,  1798,  c.  73.  was  dictated  by  the  same  humane 
and  enlightened  policy.  It  authorized  the  President,  in 


o Ktprii  da  T,oix,W.  14. 
b 1 llale'i  P.C.9  J. 

c Tlennlt'ii  Abrf^,  Chron.  tom.  1.  33R. 
d Urn.  lit.  Property,  pi.  3!i.  Jmk.  Cent.  201.  case  22. 
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case  of  war,  to  direct  the  conduct  to  be  obserVed  towards 
subjects  of  the  hostile  nation,  and  being  aliens,  and  within 
the  United  States,  and  in  what  cases,  and  upon  what  secu- 
rity, their  residence  should  be  permitted  ; and  it  declared, 
in  reference  to  those  who  were  to  depart,  that  they  should 
be  allowed  such  reasonable  time  as  might  be  consistent  with 
the  public  safetyl  and  according  to  the  dictates  of  humanity 
and  national  hospitality,  “for  the  recovery,  disposal,  and 
removal  of  their  goods  and  effects,  and  for  their  departure.” 

But  however  strong  the  current  of  authority  in  favour  ofHii°f,'°J'( 
the  modern  and  milder  construction  of  the  rule  of  national  * ‘ 
law  on  this  subject,  the  point  seems  to  be  no  longer  open  for 
discussion  in  this  country ; and  it  has  become  definitely  set- 
tled, in  favour  of  the  ancient  and  sterner  rule,  by  the  Su- 
preme Court  of  the  United  States.*  The  effect  of  war  upon 
British  property,  found  in  the  United  States,  on  land,  at  the 
commencement  of  the  war,  was  learnedly  discussed,  and 
thoroughly  considered,  in  the  case  of  Brown  ; and  the  Cir- 
cuit Court  of  the  United  States,  at  Boston,  decided,*  as 
upon  a settled  rule  of  the  law  of  nations,  that  the  goods  of 
the  enemy  found  in  tlie  country,  and  all  the  vessels  and  car- 
goes found  afloat  in  our  ports,  at  the  commencement  of  hos- 
tilities, were  liable  to  seizure  and  confiscation ; and  the 
exercise  of  the  right  rested  in  the  discretion  of  the  sovereign 
of  the  nation.  When  the  case  was  brought  up,  on  appeal, 
before  the  Supreme  Court  of  the  United  States,  the  broad 
principle  was  assumed,  that  war  gave  to  the  sovereign  full 
right  to  take  the  persons,  and  confiscate  the  property  of  the 
enemy,  wherever  found ; and  that  the  mitigations  of  this  rigid 
rule,  which  the  wise  and  humane  policy  of  modern  times 
had  introduced  into  practice,  might,  more  or  less,  affect  the 
exercise  of  the  right,  but  could  not  impair  the  right  itself. 
Commercial  nations  have  always  considerable  property  in 


a Brown  ».  The  U.  States,  8 Crunch,  1 10.  See  also  Ibid.  2i8,  J2f>. 
t The  cargo  ot'lhc  ship  Eimiloiis,  1 flaUhuu,  56J. 
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the  pouession  of  their  neighbours ; and,  when  war  breaks 
out,  the  question  what  shall  be  done  with  enemy’s  property 
found  in  the  country,  is  one  rather  of  policy  than  of  law, 
and  is  one  properly  addressed  to  the  consideration  of  the 
legislature,  and  not  to  the  courts  of  law.  The  strict  right 
of  confiscation  of  that  species  of  property  existed  in  Con- 
gress, and  without  a legislative  act  authorising  its  confisca- 
tion, it  could  not  be  judicially  condemned  ; and  the  act  of 
Congress  of  1812,  declaring  war  against  Great  Britain,  was 
not  such  an  act.  Until  some  statute  directly  applying  to 
the  subject,  be  passed,  the  property  would  continue  under 
the  protection  of  the  law,  and  might  be  claimed  by  the  Bri- 
tish owner,  at  the  restoration  of  peace. 

Though  this  decision  established  the  right,  contrary  to 
much  of  modern  authority  and  practice,  yet  a great  point 
was  gained  over  the  rigour  and  violence  of  the  ancient  doc- 
trine, by  making  the  exercise  of  the  right  to  depend  upon 
a special  act  of  Congress. 

The  practice,  so  common  in  modern  Europe,  of  imposing 
embargoes  at  the  breaking  out  of  hostility,  has,  apparently, 
the  effect  of  destroying  that  protection  to  property,  which 
the  rule  of  faith  and  Justice  gives  to  it,  when  brought  into 
the  country  in  the  course  of  trade,  and  in  the  confidence 
of  peace.  Sir  William  Scott,  in  the  case  of  the  Boedet 
Lust,'  explains  this  species  of  embargo  to  be  an  act  of  a 
hostile  nature,  and  amounting  to  an  implied  declaration  of 
war,  though  liable  to  be  explained  away  and  annulled,  by  a 
subsequent  accommodation  between  the  nations.  The  sei- 
zure is  at  first  equivocal,  and  if  the  matter  in  dispute  termi- 
nates in  reconciliation,  the  seizure  becomes  a mere  civil  em- 
bargo, but  if  it  terminates  otherwise,  the  subsequent  hostili- 
ties have  a retroactive  effect,  and  render  the  embargo  a 
hostile  measure,  ab  initio.  The  properly  detained  is  deem- 
ed enemy’s  property,  and  liable  to  condemnation.  This 


a 5 Rnb.  133. 
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ipecies  of  reprisal  for  some  previous  injury,  is  laid  down  in 
the  books  as  a lawful  measure,  according  to  the  usage  of  na- 
tions;* but  it  is  often  reprobated,  and  it  cannot  well  be  dis- 
tinguished from  the  practice  of  seizing  property  found  within 
the  territory  upon  the  declaration  of  war.  It  does  not  differ 
in  substance  from  the  conduct  of  the  Syracusans,  in  the 
time  of  Dionysius  the  Elder,  (and  which  JVIitford  considered 
to  be  a gross  violation  of  the  law  of  nations,)  for  they  voted 
a declaration  of  war  against  Carthage,  and  immediately 
seised  the  effects  of  Carthaginian  traders  in  their  ware- 
houses, and  Carthaginian  richly  laden  vessels  in  their  har- 
bour, and  sent  a herald  to  Carthage  to  negotiate.*’  But 
this  act  of  the  Syracusans,  near  four  hundred  years  before 
the  Christian  era,  was  no  more  than  what  is  the  ordinary 
practice  in  England,  according  to  the  observation  of  Lord 
Mansdeld,  in  Linda  v.  Rodney.^  “ Upon  the  declaration  of 
wsur  or  hostilities,  all  the  ships  of  the  enemy,”  he  says,  ” are 
detained  in  our  ports,  to  be  confiscated,  as  the  property  of 
the  enemy,  if  no  reciprocal  agreement  is  made.” 

Another  question  respecting  the  effect  of  a declaration  of 
war  upon  property,  arose  in  the  case  of  the  Rapid.^  It  was 
held,  that  after  the  commencement  of  war,  an  American 
citizen  could  not  lawfully  send  a vessel  to  the  enemy’s  coun- 
try, to  bring  home  his  own  property,  without  rendering  it 
liable  to  seizure  in  tranritu,  as  euemy’s  property.  Every 
thing  that  issues  from  a hostile  country,  is,  prima  facie,  the 
property  of  the  enemy,  and  a citizen  cannot  lawfully  be 
concerned  in  any  commercial  iiitercouse  with  the  enemy. 
The  English  courts  were  formerly  inclined  to  allow  goods, 
in  the  enemy’s  country  at  the  beginning  of  the  war,  to  be 


a Vatlel,  b.  3.  c.  18.  sec.  343.  344.  MnrUnt,  369. 
b Mitf.  Hitt,  of  Oriect,  Tol.  5.  403 — 1. 
c Doug.  6 13. 
d 8 Cranch,  156. 
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brought  liotne  ; but  it  is  now  the  settled  law,  that  it  cannot 
be  done  'Safely,  without  a license  from  the  government.* 

ConA*e«Uoo  The  claim  of  a right  to  confiscate  debts,  contracted  by  in- 

#rd»bu.  , . . . ° 

dividuals  in  time  of  peace,  and  which  remain  due  to  subjects 

of  the  enemy  at  the  declaration  of  war,  rests  very  much 
upon  the  same  principles  as  that  concerning  enemy’s  tangi- 
ble property,  found  in  the  country  at  the  opening  of  the 
war ; though  I think  the  objection  to  the  right  of  confisca- 
tion, in  this  latter  case,  is  much  stronger.  In  former  times 
the  right  to  confiscate  debts  was  admitted  as  a doctrine  of 
national  law,  and  Grotius,  Pufiendorf,  and  Bynkershoeck, 
pronounce  in  favour  of  it.’’  It  had  the  countenance  of  the 
civil  law,*^  and  even  Cicero,  in  his  Offices,^  when  stating 
the  cases  in  which  promises  are  not  to  be  kept,  mentions 
that  of  the  creditor  becoming  the  enemy  of  the  country  of 
the  debtor.  Down  to  the  year  1737,  the  general  opinion 
of  jurists  was  in  favour  of  the  right ; but  Vattel  says,  that  a 
relaxation  of  the  rigour  of  the  rule  has  since  taken  place 
among  the  sovereigns  of  Europe,  and  that,  as  the  custom 
has  been  generally  received,  he  who  should  act  contrary  to 
it,  would  injure  the  public  faith,  for  strangers  trusted  his 
subjects  only  from  a firm  persuasion  that  the  general  cus- 
tom would  be  observed.”  There  has  frequently  been  a 
stipulation  in  modern  treaties,  that  debts  should  not  be  con- 
fiscated in  the  event  of  war  ; and  these  conventional  provi- 
sions are  evidence  of  the  sense  of  the  governments  which 
are  parties  to  them,  and  that  the  right  of  confiscation  of 
debts  and  things  in  action,  is  against  good  policy,  and  ought 


a Bell  V.  Potts,  8 Term,  548.  The  Ocean,  5 Rob.  Rep.  90-  The 
Juffrow  Catbarina,  76.  141. 

6 Orotiut,  b.  1.  ch.  1.  sec.  6. — b.  3.  ch.  8.  sec.  4.  Puff.  hb.  8.  cb. 
6.  19,20.  Bynk.  lib.  I.  ch.  7.  Lord  Hole  also  laid  it  down  to  be  the 
law  of  England.  I Ilale'i  P.  C.  93. 
c Dig.  41.  1.  and  49.  13. 
d Lib.  3.  c.  26. 
t PaUet,  b.  3.  c.  3.  sec.  77. 
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to  be  discontinued.  The  recent  treaty  between  the  United 
States  and  Colombia  contains  such  a provision  ; but  the 
treaty  between  the  United  States  and  Great  Britain  in 
1795,  Went  further,  and  contained  the  explicit  declaration, 
that  it  was  “unjust  and  impolitic”  that  the  debts  of  indivi- 
duals should  be  impaired  by  national  differences.  A veiy 
able  discussion  of  this  assumed  right  to  confiscate  debts,  was 
made  by  General  Hamilton,  in  the  numbers  of  Camilliu, 
published  in  1795.  He  examined  the  claim  to  confiscate 
private  debts,  or  private  property  in  banks,  or  in  public 
funds,  on  the  ground  of  reason  and  principle,  on  those  of 
policy  and  expediency,  on  the  opinion  of  jurists,  on  usage, 
and  on  conventional  law  ; and  his  argument  against  the  jus- 
tice and  policy  of  the  claim  was  exceedingly  powerful.  He 
contended  it  to  be  against  good  faith  for  a government 
to  lay  its  hands  on  private  property,  acquired  by  the  per- 
mission, or  upon  the  invitation  of  the  government,  and  un- 
der a necessarily  implied  promise  of  protection  and  security. 
Vattel  says,  that  every  where,  in  case  of  a war,  funds 
credited  to  the  public  are  exempt  from  confiscation  and 
seizure.  Emerigon*  and  Martens''  make  the  same  decla- 
ration. The  practice  would  have  a very  injurious  influence 
upon  the  general  sense  of  the  inviolability  and  sanctity  of 
private  contracts ; and  with  debtors  who  had  a nice  and  ac- 
curate sense  of  justice  and  honour,  the  requisition  of  go- 
vernment would  not  be  cheerfully  or  readily  obeyed.  Vol- 
taire has  given'  a striking  instance  of  the  impracticability 
of  confiscating  property  deposited  in  trust  with  a debtor,  and 
of  the  firmness  of  Spanish  faith.  When  war  was  declared 
between  France  and  Spain,  in  1684,  the  king  of  Spain  en- 
deavoured to  seize  the  property  of  the  French  in  Spain,  but 


a Du  Jlu.  tom.  I.  567. 
b B.  8.  c.  2.  see.  5. 

t Euai  MUT  lu  J^Ioeuri  el  fEtpril  dee  Js'aliotu. 
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not  a single  Spanish  factor  would  betray  his  French  corres- 
pondent.* 

Notwithstanding  the  weight  of  modem  authority,  and 
of  argument,  against  this  claim  of  right  on  the  part  of  the 
sovereign,  to  confiscate  the  debts  and  funds  of  the  $ubjects 
of  his  enemy  during  war,  the  judicial  language  in  this  coun- 
try is  decidedly  in  support  of  the  right.  In  the  case  of 
Brown  v.  The  United  States,''  already  mentioned.  Judge 
Story,  in  the  Circuit  Court  in  Massachusetts,  laid  down  the 
right  to  confiscate  debts,  and  enemy’s  property  found  in  the 
country,  according  to  the  rigorous  doctrine  of  the  elder  ju- 
rists ; and  he  said  the  opinion  was  fully  confirmed  by  the 
judgment  of  the  Supreme  Court  in  Ware  v.  Hylton,"  when 
the  doctrine  was  explicitly  asserted  by  some  of  the  judges, 
reluctantly  admitted  by  others,  and  denied  by  none.  Chief 
Justice  Marshall,  in  delivering  the  opinion  of  the  Supreme 
Court,  in  the  case  of  Brown,  observed,  that  between  debts 
contracted  under  the  faith  of  laws,  and  property  acquired  in 
the  course  of  trade  on  the  faith  of  the  same  laws,  reason 
drew  no  distinction,  and  the  right  of  the  sovereign  to  con- 
fiscate debts,  was  precisely  the  same  with  the  right  to  con- 
fiscate other  property  found  in  the  country.  This  right. 


a The  English  Court  of  K.  B.  declared  in  the  case  of  Wolff  r. 
Oxholm,  (6  Jtfau.  Sf  Setut.  92.,)  that  an  ordinance  of  Denmark  in 
1807,  pending  hostilities  with  England,  which  sequestered  debts  due 
from  Danish  to  English  subjects,  and  caused  them  to  be  paid  over  to 
the  Danish  government,  was  not  a defence  to  a suit  in  England  for 
the  debt,  and  that  the  ordinance  was  not  conformable  to  the  usage  of 
nations,  and  was  void.  It  was  observed  by  the  Court,  Uiat  the  right 
of  confiscating  debts,  contended  for  on  the  authority  of  Vattel,  b.  1. 

c.  18.  sec.  344 b.  3.  c.  5.  sec.  77,  was.  not  recognised  by  Grotius, 

(see  Grot.  lib.  3.  c.  7.  sec.  4, — and  c.  8.  sec.  4.,)  and  was  impugned 
by  Puffendorf,  (b.  8.  c.  6.  sec.  22.,)  and  others ; and  that  no  instance 
had  occurred  of  the  exercise  of  the  right,  except  the  ordinance  in 
question,  for  upwards  of  a century. 

6 8 Cranch,  110. 

( 3 Dallat,  199. 
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therefore,  was  admitted  to  exist  as  a settled  and  decided 
right  tlricto  jure,  though  at  the  same  time,  it  was  conceded 
to  be  the  universal  practice,  to  forbear  to  seize  and  confis- 
cate debts  and  credits.  We  may,  therefore,  lay  it  down  as 
a principle  of  public  law,  so  far  as  the  same  is  understood 
and  declared  by  the  highest  judicial  authorities  in  this  coun- 
try, that  it  rests  in  the  discretion  of  the  legislature  of  the 
Union,  by  a special  law  for  that  purpose,  to  confiscate  debts 
contracted  by  our  citizens,  and  due  to  the  enemy  ; but  as  it 
is  asserted  by  the  same  authority,  this  right  is  contrary  to 
universal  practice,  and  it  may,  therefore,  well  be  considered 
as  a naked  and  impolitic  right,  condemned  by  the  enlight- 
ened conscience  and  judgment  of  modern  times. 

If  property  should  have  been  wrongfully  taken  by  the 
state  before  the  war,  and  be  in  the  country  at  the  opening  of 
the  war,  such  property  cannot  be  seized,  but  must  be  re- 
stored ; because  to  confiscate  that  species  of  enemy’s  pro- 
perty, would  be  for  the  government  to  take  advantage  of  its 
own  wrong.  The  celebrated  Report  of  the  English  law 
officers  of  the  crown  in  1753,  in  Anetcer  to  the  Prussian 
Memorial,  stated,  that  French  ships  taken  before  the  war  of 
1741,  were,  during  the  heat  of  the  war  with  France,  as  well 
as  afterwards,  restored  by  sentences  of  the  admiralty  courts, 
to  the  French  owners.  No  such  property  was  ever  attempt- 
ed to  be  confiscated  ; for  had  it  not  been  for  the  wrong  done, 
the  property  would  not  have  been  within  the  king’s  domi- 
nions. And  yet  even  such  property  is  considered  to  be 
subject  to  the  rule  of  vindictive  retaliation : and  Sir  Wm. 
Scott  observed,  in  the  case  of  lhe_ Santo  Cruz,*  that  it  was 
the  constant  practice  of  England,  to  condemn  property 
seised  before  the  war,  if  the  enemy  condemns— and  to  re- 
store, if  the  enemy  restores. 


a 1 Rob.  «<•/».  i: 


\"0I,.  I. 
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Tndinf  wiik  Ooe  of  the  immediate  and  important  consequences  of  the 

tiM  (Minjr.  , , . , . . , 1 . . > . 

declaration  of  war,  is  the  absolute  interruption  and  inter- 
diction of  all  commercial  correspondence,  intercourse,  suid 
dealing,  between  the  subjects  of  the  two  countries.  The 
idea  that  any  commercial  intercourse,  or  pacific  dealing, 
can  lawfully  subsist  between  the  people  of  the  powers  at 
war,  except  under  the  clear  and  express  sanction  of  tbe  go- 
vernment, and  without  a special  license,  is  utterly  inconsis- 
tent with  the  new  class  of  duties  growing  out  of  a state  of 
war.  The  interdiction  flows  necessarily,  from  the  princi- 
ple already  stated,  that  a state  of  war  puts  all  the  members 
of  the  two  nations  respectively  in  hostility  to  each  other  ; 
and  to  sufler  individuals  to  carry  on  a friendly  or  commer- 
cial intercourse,  while  the  two  governments  were  at  war, 
would  be  placing  tbe  act  of  government,  and  the  acts  of  in- 
dividuals, in  contradiction  to  each  other.  It  would  coun- 
teract the  operations  of  war,  and  throw  obstacles  in  the 
way  of  the  public  efforts,  and  lead  to  disorder,  imbecility, 
and  treason.  Trading  supposes  the  existence  of  civil  con- 
tracts and  relations,  and  a reference  to  courts  of  justice  ; 
and  it  is,  therefore,  necessarily,  contradictory  to  a state  of 
war.  It  aflbrds  aid  to  the  enemy  in  an  effectual  manner, 
by  enabling  the  merchants  of  the  enemy’s  country  to  suf>- 
port  their  government,  and  it  facilitates  the  means  of  con- 
veying intelligence,  and  carrying  on  a traitorous  correspon- 
dence with  the  enemy.  These  considerations  apply  with 
peculiar  force  to  maritime  states,  where  the  principal  ob- 
ject is  to  destroy  the  marine  and  commerce  of  the  enemy, 
in  order  to  force  them  to  peace.*  It  is  a well  settled  doc- 
trine in  the  English  courts,  and  with  the  English  jurists, 
that  there  cannot  exist,  at  the  same  time,  a war  for  arms, 
and  a peace  for  commerce.  The  war  puu  an  end  at  once 
to  all  dealing  and  all  communication  with  each  other,  and 
places  every  individual  of  the  respective  governments,  as 


0 I Chtlly  on  Commerciai  Law,  31S. 
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well  as  the  goveraments  themselves,  in  a state  of  hostility.* 

This  is  equally  the  doctrine  of  all  the  authoritative  writers 
on  the  law  of  nations,  and  of  the  maritime  ordinances  of 
all  the  great  powers  of  Europe.  It  is  equally  the  received 
law  of  this  country,  and  was  so  decided  frequently  by  the 
Congress  of  the  United  States  during  the  revolutionary 
war,  and  again  by  the  Supreme  Court  of  the  United  States 
during  the  course  of  the  last  war ; and  it  is  difficult  to  con- 
ceive of  a point  of  doctrine  more  deeply  or  extensively 
rooted  in  the  general  maritime  law  of  Europe,  and  in  the 
universal  and  immemorial  usage  of  the  whole  community 
of  the  civilized  world. 

It  follows,  as  a necessary  consequence  of  the  doctrine  of  counau 
the  illegality  of  all  intercourse  or  traffic,  without  express  my.  “ “ 
permission,  that  all  contracts  with  the  enemy,  made  during 
war,  are  utterly  void.  The  insurance  of  enemy’s  property 
is  an  illegal  contract,  because  it  is  a species  of  trade  and  in- 
tercourse with  the  enemy.  The  drawing  of  a bill  of  ex- 
change, by  an  alien  enemy,  on  a subject  of  the  adverse 
countiy,  is  an  illegal  and  void  contract,  because  it  is  a com- 
munication and  contract.  The  purchase  of  bills  on  the 
enemy’s  country,  or  the  remission  and  deposit  of  funds 
there,  is  a dangerous  and  illegal  act,  because  it  may  be 
cherishing  the  resources  and  relieving  the  wants  of  the  ene- 
my. The  remission  of  funds,  in  money  or  bills,  to  subjects 
of  the  enemy,  is  unlawful.  The  inhibition  reaches  to  every 
communication,  direct  or  circuitous.  All  endeavours  at 
trade  with  the  enemy,  by  the  intervention  of  third  persons, 
or  by  partnerships,  have  equally  failed,  and  no  artifice  has 
succeeded  to  legalize  the  trade,  without  the  express  permis- 
sion of  the  government'’  Every  relaxation  of  the  rule 
tends  to  corrupt  the  allegiance  of  the  subject,  and  prevents 


a Potts  «.  Bell,  8 Term,  548.  Willison  v.  Patteson,  7 Taunt.  499. 
b Willison  e.  Patteson,  vb.  mp.  The  Indian  Chief,  3 Rob.  ti. 
The  Jonge  Pieter,  4 Rob.  79.  The  Franklin,  8 Rob.  1X7. 
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the  war  from  fulfilling  its  end.  The  only  exception  to  this 
strict  and  rigorous  rule  of  international  jurisprudence,  is  the 
case  of  ransom  bills,  and  they  are  contracts  of  necessity, 
founded  on  a state  of  war,  and  engendered  by  its  violence.  It 
is  also  a further  consequence  of  the  inability  of  thesubjects  of 
the  two  states,  to  commune  or  carry  on  any  correspondence 
or  business  together,  that  all  commercial  partnerships  exist- 
ing between  the  subjects  of  the  two  parties,  prior  to  the  war, 
are  dissolved  by  the  mere  force  and  act  of  the  war  itself ; 
though  other  contracts  existing  prior  to  the  war,  are  not  ex- 
tinguished, but  the  remedy  is  only  suspended,  and  this  from 
the  inability  of  an  alien  enemy  to  sue,  or  to  sustain,  in  the 
language  of  the  civilians,  a persona  standi  in  judicio.  The 
whole  of  this  doctrine  respecting  the  illegality  of  any  com- 
mercial intercourse  between  the  inhabitants  of  two  nations 
at  war,  was  extensively  reviewed,  and  the  principal  autho- 
rities, ancient  and  modern,  foreign  and  domestic,  were  ac- 
curately examined,  and  the  positions  which  have  been  laid 
down  established,  in  the  case  of  Gristnold  v.  Waddington,’ 
decided  in  the  Supreme  Court  of  New-York,  and  afterwards 
affirmed  on  error. 

This  strict  rule  has  been  carried  so  far  in  the  British  ad- 
miralty, as  to  prohibit  a remittance  of  supplies  even  to  a Bri- 
tish colony,  during  its  temporary  subjection  to  the  enemy, 
and  when  the  colony  was  under  the  necessity  of  supplies, 
and  was  only  very  partially  and  imperfectly  supplied  by  the 
enemy.'"  The  same  interdiction  of  trade  applies  to  ships  of 
truce,  or  cartel  ships,  which  are  a species  of  navigation  in- 
tended for  the  recovery  of  the  liberty  of  prisoners  of  war. 
Such  a special  and  limited  intercourse  is  dictated  by  policy 
and  humanity,  and  it  is  indispensable  that  it  be  conducted 
with  the  most  exact  and  exclusive  attention  to  the  original 
purpose,  as  being  the  only  condition  upon  which  the  inter- 


a 15  John^rm'i  Hf^p.  hi.  16  Johruon^  438,  R.  C. 
h Cape  of  the  Bella  Guidila,  in  1785,  cited  in  the  caae  of  the 
Hoop,  1 Rnb.  lifp.  174 
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course  can  be  tolerated.  All  trade,  therefore,  by  means 
of  such  vessels,  is  unlawful,  without  the  express  consent  of 
both  the  governments  concerned.*  It  is  equally  illegal  for  an 
ally  of  one  of  the  belligerents,  and  who  carries  on  the  war 
conjointly,  to  have  any  commerce  with  the  enemy.  A sin- 
gle belligerent  may  grant  licenses  to  trade  with  the  enemy, 
and  dilute  and  weaken  his  own  rights  at  pleasure,  but  it  is 
otherwise  when  allied  nations  are  pursuing  a common  cause. 

The  community  of  interest,  and  object,  and  action,  creates 
a mutual  duty  not  to  prejudice  that  joint  interest ; and  it  is 
a declared  principle  of  the  law  of  nations,  founded  on  very 
clear  and  just  grounds,  that  one  of  the  belligerents  may 
seize,  and  inflict  the  penalty  of  forfeiture,  on  the  property 
of  a subject  of  a co-ally,  engaged  in  a trade  with  the  com- 
mon enemy,  and  thereby  affording  him  aid  and  comfort, 
whilst  the  other  ally  was  carrying  on  a severe  and  vigorous 
warfare.  It  would  be  contrary  to  the  implied  contract  in 
every  such  warlike  confederacy,  that  neither  of  the  bellige- 
rents, without  the  other’s  consent,  should  do  any  thing  to 
defeat  the  common  object.’’ 

In  the  investigation  of  the  rules  of  the  modern  law  of  na- 

. . I ■ . I fuioin  on 

tions,  particularly  with  regard  to  the  extensive  field  of  ma- 
ritime  capture,  reference  is  generally  and  freely  made  to  the 
decisions  of  the  English  courts.  They  are  in  the  habit  of 
taking  accurate  and  comprehensive  views  of  general  juris- 
prudence, and  they  have  been  deservedly  followed  by  the 
courts  of  the  United  States,  on  all  the  leading  points  of  na- 
tional law.  We  have  a series  of  judicial  decisions  in  En- 
gland, and  in  this  country,  in  which  the  usages  and  the  duties 
of  nations  are  explained  and  declared  with  that  depth  of  re- 
search, and  that  liberal  and  enlarged  inquiry,  which  strength- 
ens  and  embellishes  the  conclusions  of  reason.  Theycon- 
uin  more  intrinsic  argument,  more  full  and  precise  details. 


a The  Venus,  4 Rab.  355.  The  Carolina,  6 Rob.  33«. 
b The  Nayade,  4 Rob.  251.  The  Neptunus,  6 Rob.  403. 
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more  accurate  illustrations,  and  are  of  more  authority, 
than  the  loose  dicta  of  elementary  writers.  When  those 
courts  in  this  country,  which  are  charged  with  the  adminis- 
tration of  international  law,  have  differed  from  the  English 
adjudications,  we  must  take  the  law  from  domestic  sources ; 
but  such  an  alternative  is  rarely  to  be  met  with,  and  there 
is  scarcely  a decision  in  the  English  prize  courts  at  West- 
minster, on  any  general  question  of  public  right,  that  has 
not  received  the  express  approbation  and  sanction  of  our 
national  courts.  We  have  attained  the  rank  of  a great 
commercial  nation,  and  war,  on  our  part,  is  carried  on  upon 
the  same  principles  of  maritime  policy,  which  have  direct- 
ed the  forces  and  animated  the  councils  of  the  naval  powers 
of  Europe.  When  the  United  States  formed  a component 
part  of  the  British  empire,  our  prize  law  and  theirs  was 
the  same  ; and  afler  the  revolution  it  continued  to  be  the 
same,  as  far  as  it  was  adapted  to  our  circumstances,  and 
was  not  varied  by  the  power  which  was  capable  of  chang- 
ing it.  The  great  value  of  a series  of  judicial  decisions, 
in  prize  cases,  and  on  other  questions  depending  on  the 
law  of  nations,  is,  that  they  liquidate,  and  render  certain 
and  stable  the  loose  general  principles  of  that  law,  and  show 
their  application,  and  how  they  are  understood  in  the  coun- 
try where  the  tribunals  are  sitting.  They  are,  therefore, 
deservedly  received  with  very  great  respect,  and  as  pre- 
sumptive, though  not  conclusive,  evidence  of  the  law  in  the 
given  case.  This  was  the  language  of  the  Supreme  Court 
of  the  United  States,  so  late  as  18I5,*  and  the  decisions  of 
the  English  High  Court  of  Admiralty,  especially  since  the 
year  1798,  have  been  consulted  and  uniformly  respected 
by  that  court,  as  enlightened  commentaries  on  the  law  of 
nations,  and  affording  a vast  variety  of  instructive  prece- 
dents for  the  application  of  the  principles  of  that  law.  They 
have  also  this  to  recommend  them  : that  they  are  pre-emi- 
nently distinguished  for  sagacity,  wisdom,  and  learning,  as 
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well  as  for  the  chaste  and  classical  beauties  of  their  com- 
position. 

Many  of  the  most  important  principles  of  public  law 
have  been  brought  into  use,  and  received  a practical  appli- 
cation, and  been  reduced  to  legal  precision,  since  the  age 
of  Grotius  and  Pufiendorf ; and  we  must  resort  to  the  judi- 
cial decisions  of  the  prize  tribunals  in  Europe,  and  in  this 
country,  for  information  and  authority  on  a great  many 
points,  on  which  all  the  leading  test  books  have  preserved 
a total  silence.  The  complexity  of  modern  commerce  has 
swelled,  beyond  all  bounds,  the  number  and  intricaey  of 
questions  upon  national  law,  and  particularly  upon  the  very 
comprehensive  head  of  maritime  capture.  The  illegality 
and  penal  consequences  of  trade  with  the  enemy  ; the  ille- 
gality of  carrying  enemy’s  despatches,  or  of  engaging  in  the 
coasting,  fishing,  or  other  privileged  trade  of  the  enemy  ; 
the  illegality  of  transfer  of  property  in  transitu,  between 
the  neutral  and  belligerent  ; the  rules  which  impress 
upon  neutral  property  a hostile  character,  arising  either 
from  the  domicil  of  the  neutral  owner,  or  his  territorial 
possessions,  or  his  connexion  in  a house  in  trade  in  the  ene- 
my’s country,  are  all  of  them  doctrines  in  the  modern  inter- 
national law,  which  are  either  not  to  be  found  at  all,  or  cer- 
tainly not  with  any  fulness  of  discussion,  and  power  of  ar- 
gument, any  where,  but  in  the  judicial  investigations  to 
which  I have  referred,  and  which  have  given  the  highest 
authority  and  splendour  to  this  branch  of  learning. 
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LECTURE  IV. 


OP  THE  VARIOUS  KINDS  OF  PROPERTY  LIABLE  lO 
CAPTURE. 

It  becomes  important,  in  a maritime  war,  to  determine 
with  precision  what  relations  and  circumstances  will  impress 
a hostile  character  upon  persons  and  property,  and  the  mo- 
dem international  law  of  the  commercial  world  is  replete 
with  refined  and  complicated  distinctions  on  this  subject.  It  when  donmrtl 
is  settled,  that  there  may  be  a hostile  character  merely  as  to 
commercial  purposes,  and  hostility  may  attach  only  to  the 
person  as  a temporary  enemy,  or  it  may  attach  only  to  pro- 
perty of  a particular  description.  This  hostile  character,  in 
a commercial  view,  or  one  limited  to  certain  intents  and 
purposes  only,  will  attach  in  consequence  of  having  posses- 
sions in  the  territory  of  the  enemy,  or  by  maintaining  a 
commercial  establishment  there,  or  by  a personal  residence, 
or  by  particular  modes  of  traffic,  as  by  sailing  under  the 
enemy’s  flag  or  passport.  This  hostile  relation,  growing  out 
of  particular  circumstances,  assumes,  as  valid,  the  distinc- 
tion which  has  been  taken  between  a permanent  and  a tem- 
porary alien  enemy.  A man  is  said  to  be  permanently  an 
alien  enemy,  when  he  owes  a permanent  allegiance  to  the 
adverse  belligerent,  and  his  hostility  is  commensurate  in 
point  of  time  with  his  country’s  quarrel.  But  he  who  does 
not  owe  a permanent  allegiance  to  the  enemy,  is  an  enemy 
only  during  the  existence  and  continuance  of  certain  cir- 
cumstances. A neutral,  for  instance,  said  Ch.  J.  Eyre,'  can 
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be  an  alien  enemy  only  with  respect  to  hit  acta  done  under 
a local  or  temporary  allegiance  to  a power  at  war,  and,  when 
his  temporary  allegiance  determines,  his  hostile  character 
determines  also. 

It  was  considered  by  Sir  Wm.  Scott,  in  the  case  of  the 
Phcmix,'  and  again  in  the  case  of  the  Vroie  Anna  Caiha- 
rina,''  to  be  a fixed  principle  of  maritime  law,  that  the  pos- 
session of  the  soil  impressed  upon  the  owner  the  character 
of  the  country,  so  far  as  the  produce  of  the  soil  was  con- 
cerned, wherever  the  local  residence  of  the  owner  might 
be.  The  produce  of  a hostile  soil  bears  a hostile  character 
for  the  purpose  of  capture,  and  is  the  subject  of  legitimate 
priie  when  taken  in  a course  of  transportation  to  any  other 
country.  The  enemy’s  lands  are  supposed  to  be  a great 
source  of  his  wealth,  and,  perhaps,  the  most  solid  founda- 
tion of  his  power;  and  whoever  owns  or  possesses  land  in 
the  enemy’s  country,  though  he  may  in  fact  reside  else- 
where, and  be  in  every  other  respect  a neutral  or  friend, 
must  be  taken  to  have  incorporated  himself  with  the  nation, 
so  far  as  he  is  a holder  of  the  soil,  and  the  produce  of  that 
soil  is  held  to  be  enemy’s  property,  independent  of  the  per- 
sonal residence  or  occupation  of  the  owner.  The  reasona- 
bleness of  this  principle  will  be  acceded  to  by  all  maritime 
nations,  and  it  was  particularly  recognised  as  a valid  doctrine 
by  the  Supreme  Court  of  the  United  States,  in  Bentzon  v. 
Boyle^ 

® person  has  a settlement  in  a hostile  country  by  the 
Country,  maintenance  of  a commercial  establishment  there,  he  will 
be  considered  a hostile  character,  and  a subject  of  the  ene- 
my’s country,  in  regard  to  his  commercial  transactions  con- 
nected with  that  establishment.  The  position  is  a clear 
one,  that  if  a person  goes  Into  a foreign  country,  and  engages 
in  trade  there,  he  is,  by  the  law  of  nations,  to  be  considered 
a merchant  of  that  country,  and  a subject  to  all  civil  pur- 
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poses,  whether  that  country  be  hostile  or  neutral,  and  he 
cannot  be  permitted  to  retain  the  privileges  of  a neutral 
character,  during  his  residence  and  occupation  in  an  ene- 
my’s count  ‘y.*  This  general  rule  has  been  applied  by  the 
English  courts  to  the  case  of  Englishmen  residing  in  a 
neutral  country,  and  they  are  admitted,  in  respect  to  their 
hona  fide  trade,  to  the  privileges  of  the  neutral  character.*’ 
In  the  case  of  the  Datiout,‘  the  rule  was  laid  down  by  the 
English  House  of  Lords  in  1802,  in  unrestricted  terms, 
and  a British  born  subject,  resident  in  Portugal,  was  allow- 
ed tlie  benefit  of  the  Portuguese  character,  so  far  as  to  ren- 
der bis  trade  with  Holland,  then  at  war  with  England,  not 
impeachable  as  an  illegal  trade.  The  same  rule  was  after- 
wards applied'*  to  a natural  born  British  subject  domiciled 
in  the  United  States,  and  it  was  held,  that  be  might  lawfully 
trade  to  a country  at  war  with  England,  but  at  peace  with 
the  United  States. 

This  same  principle,  that  for  all  commercial  purposes, 
the  domicil  of  the  party,  without  reference  to  the  place  of 
birth,  becomes  the  test  of  national  character,  has  been  re- 
peatedly and  explicitly  admitted  in  the  courts  of  the  United 
States.  If  be  resides  in  a belligerent  country,  his  property 
it  liable  to^capture  as  enemy’s  properly,  and  if  he  resides 
in  a neutral  country,  he  enjoys  all  the  privileges,  and  it 
subjected  to  all  the  inconveniences,  of  the  neutral  trade. 
He  takes  the  advantages  and  disadvantages,  whatever  they 
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may  be,  of  the  country  of  his  residence.*  This  doctrine  is 
founded  on  the  principles  of  national  law,  and  it  accords 
with  the  reason  and  practice  of  ail  civilixed  nations.  Mi- 
grans Jura  amitiat  ac  Frivilegid  cl  immuniiaf'^'  don  icilii 
prioris.'' 

The  only  limitation  upon  the  principle  of  determining 
the  character  from  residence,  is,  that  the  party  must  not  be 
found  in  hostility  to  his  native  country.  He  must  do  nothing 
inconsistent  with  his  native  allegiance,  and  this  qualifica- 
tion is  annexed  to  the  rule  by  Sir  William  Scott  in  the  case 
of  The  Etiianuel,  and  the  same  qualification  exists  in  the 
French  law,  as  well  since  as  before  their  revolution.'  It  has 
been  questioned  whether  the  rule  does  not  go  too  far,  even 
with  this  restriction  ; but  it  appears  to  be  too  well  and  solid- 
ly settled  to  be  now  shaken.  A person  is  not,  however,  to 
be  permitted  to  acquire  a neutral  domicil,  that  will  protect 
such  a trade  in  opposition  to  the  belligerent  claims  of  his 
native  country,  if  he  emigrates  from  that  country  flagrante 
hello.* 

It  has  been  a question  admitting  of  much  discussion  and 
difficulty,  arising  from  the  complicated  character  of  com- 
mercial speculations,  what  state  of  facts  constitutes  a resi- 
dence, so  as  to  change  or  fix  the  commercial  character  of 
the  party.  The  animus  manendi  appears  to  have  been  the 
point  to  be  settled.  The  presumption  arising  from  actual 
residence  in  any  place,  is,  that  the  party  is  there  animo 
'manendi,  and  it  lies  upon  him  to  remove  the  presumption, 
if  it  should  be  requisite  for  his  safety.*  If  the  intention  to 
establish  a permanent  residence  he  ascertained,  ihi  recency 
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of  the  establishment,  though  it  may  have  been  for  a day 
only,  is  immaterial.  If  there  be  no  such  intention,  and  the 
residence  be  involuntary  or  constrained,  then  a residence, 
however  long,  does  not  change  the  original  character  of  the 
party,  or  give  him  a new  and  hostile  one.*  But  the  circum- 
stances requisite  to  establish  the  domicil,  are  flexible,  and 
easily  accommodated  to  the  real  truth  and  equity  of  the 
case.  Thus  it  requires  fewer  circumstances  to  constitute 
domicil  in  tlie  case  of  a native  subject,  who  returns  to  re- 
assamc  his  original  character,  than  it  does  to  impress  the  na- 
tional character  on  a stranger.'’  The  quo  animo  is,  in  each 
case,  the  real  subject  of  inquiry,  and  when  the  residence 
exists  freely,  without  force  or  restraint,  it  is  usually  held  to 
be  complete,  whether  it  be  an  actual,  or  only  an  implied 
residence. 

When  the  residence  is  once  fi.xed,  and  has  communicated 
a national  character  to  the  party,  it  is  not  devested  by  a 
periodical  absence,  or  even  by  occasional  visits  to  his  na- 
tive country.'  Nor  is  it  invariably  necessary,  that  the  resi- 
dence be  personal,  in  order  to  impress  a person  with  a na- 
tional character.  The  general  rule  undoubtedly  is,  that  a 
neutral  merchant  may  trade  in  the  ordinary  manner,  to  the 
country  of  a belligerent,  by  means  of  a stationed  agent 
there,  and  yet  not  contract  the  character  of  a domiciled 
person.  But  if  the  principal  be  trading,  not  on  the  ordinary 
footing  of  a foreign  merchant,  but  as  a privileged  trader  of 
the  enemy,  such  a privileged  trade  puts  him  on  the  same 
ground  with  their  otvn  subjects,  and  he  would  be  considered 
as  sufficiently  invested  with  the  national  character  by  the 
residence  of  his  agent.  Sir  William  Scott,  in  the  case  of 
the  Anna  Calharina,"'  applied  this  distinction  to  the  case  of 
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a neutral,  inveited  with  the  privileges  of  a Spanish  mer- 
chant, and  the  full  benefit  of  the  Spanish  character ; and 
this  case  has  been  followed  to  its  fullest  extent  in  this  coun- 
try.* It  affords  a sample  of  that  piercing  and  unwearied 
investigation  which  the  courts  of  admiralty  have  displayed, 
in  unravelling  the  intricate  process,  b}’  which  an  enemy’s 
trade  was  attempted  to  be  protected  from  hostile  seizure, 
and  in  the  application  of  sound  principles  of  national  law 
to  new  and  complex  cases.  On  the  same  ground  it  has  been 
decided,*  that  an  American  consul  general  in  Scotland, 
committing  his  whole  duty  to  vice-consuls,  was  deemed  to 
have  lost  his  neutral  character  by  engaging  in  trade  in 
France  ; and  it  is  well  settled,  that  if  a foreign  consul  car- 
ries oil  trade  as  amerchant,  in  an  enemy’s  country,  bis  con- 
sular residence  and  character  will  not  protect  that  trade 
from  interruption  by  seizure  and  condemnation  as  enemy’s 
properly.' 

A national  character  acquired  by  residence,  may  be 
thrown  off  at  pleasure,  by  a return  to  the  native  country.  It 
is  an  adventitious  character,  and  ceases  by  non-residence, 
or  when  the  party  puts  himself  in  motion  bona  fide,  to  quit 
the  country  sine  animo  revertendi,  and  such  an  intention  is 
essential  in  order  to  enable  the  party  to  reassume  his  native 
character."'  In  the  case  of  the  Venus,*  the  decisions  of  the 
English  courts  on  the  subject  of  national  character  acquired 
by  residence,  and  on  the  Consequences  of  such  acquired 
character,  were  recognised  as  being  founded  on  sound  prin- 
ciples of  public  law.  It  was  declared,  that  (he  law  of  na- 
tions distinguishes  between  a temporary  residence  in  a fo- 


a The  Indi&no,  3 Gallisnn,  360. 
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reign  country  for  a special  purpose,  and  a residence  accom- 
panied with  an  intention  to  make  it  the  party’s  domicil,  or 
permanent  place  of  abode  ; and  that  the  doctrine  of  the 
prixe  courts,  and  the  common  law  courts  of  England,  was 
the  same  on  this  subject  with  that  of  the  public  Jurists.  As 
a consequence  of  the  doctrine  of  domicil,  the  court  de- 
cided, that  if  a citizen  of  the  United  States  should  establish 
his  commercial  domicil  in  a foreign  country,  and  hostilities 
should  afterwards  break  out  between  that  country  and  the 
United  States,  his  property,  shipped  before  knowledge  of 
the  war,  and  while  that  domicil  continued,  would  be  liable 
to  capture,  on  the  ground,  that  his  permanent  residence  had 
stamped  him  with  the  national  character  of  that  country. 
The  hostile  character  was  deemed  to  attach  to  the  Ameri- 
can citizen,  only  in  respect  to  his  property  connected  with 
his  residence  in  the  enemy’s  country,  and  the  converse  of 
the  proposition  was  also  true,  that  the  subject  of  a bellige- 
rent state,  domiciled  in  a neutral  country,  was  to  be  consi- 
dered a neutral  by  botli  the  belligerents,  in  reference  to  his 
trade.  The  doctrine  of  enemy’s  property,  arising  from  a 
domicil  in  an  enemy’s  country,  is  taken  strictly;  and  equi- 
table qualifications  of  the  rule  are  generally  disallowed,  for 
the  sake  of  preventing  frauds  on  belligerent  rights,  and  to 
give  the  rule  moTe  precision  and  certainty. 

In  the  law  of  nations  as  to  Europe,  the  rule  is,  that  men 
take  their  national  character  from  the  general  character  of 
the  country  in  which  they  reside,  and  this  rule  applies 
equally  to  America.  But  in  Asia  and  Africa  an  immiscible 
character  is  kept  up,  and  Europeans,  trading  under  the  pro- 
tection of  a factory,  take  their  national  character  from  the 
establishment  under  which  they  live  and  trade.  This  rule 
applies  to  those  parts  of  the  world  from  obvious  reasons  of 
policy,  because  foreigners  are  not  admitted  there,  as  in  Eu- 
rope, “and  the  western  part  of  the  world,’’  into  the  gene- 
ral body  and  mass  of  the  society  of  the  nation,  but  they 
continue  strangers  and  sojourners,  not  acquiring  any  na- 
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tioiial  character,  under  tlic  general  sovereignty  of  the  coun- 
try.* 

National  character  may  be  acquired  in  consideration  of 
the  traffic  in  which  the  party  is  concerned.  If  a person  con- 
nects himself  with  a house  of  trade  in  the  enemy’s  country, 
in  time  of  war,  or  continues,  during  a war,  a connexion 
formed  in  a time  of  peace,  he  cannot  protect  himself  by 
having  his  domicil  in  a neutral  country.  He  is  considered 
as  impressed  with  a hostile  character,  in  reference  to  so  much 
of  his  commerce  as  may  be  connected  with  that  establish- 
ment. The  rule  is  the  same,  whether  he  maintains  that  es- 
tablishment as  a partner  or  as  a sole  trader.*  The  Supreme 
Court  of  the  United  States,  referring  to  the  English  prixe 
cases  on  this  subject,  observed,  that  they  considered  the  rule 
to  be  inflexibly  settled,  and  that  they  were  not  at  liberty  to 
depart  from  it,  whatever  doubt  might  have  been  entertained, 
if  the  case  was  entirely  new. 

But  though  a belligerent  has  a right  to  consider  as  ene- 
mies, all  persons  who  reside  in  a hostile  country,  or  main- 
tain commercial  establishments  there,  whether  they  be  by 
birth  neutrals,  or  allies,  or  fellow  subjects,  yet  the  rule  is 
accompanied  with  this  equitable  qualification : that  they  are 
enemies  submodo  only,  or  in  reference  to  so  much  of  their 
property  as  is  connected  with  that  residence  or  establish- 
ment. This  nice  and  subtle  distinction  allows  a merchant 
to  act  in  two  characters,  so  as  to  protect  his  property  con- 
nected with  his  house  in  a neutral  country,  and  to  subject  to 
seixure  and  forfeiture  his  effects  belonging  to  the  establish- 
ment ill  the  belligerent  country.  So  there  may  be  a part- 
nership between  two  persons,  the  one  residing  in  a neutral, 
and  the  other  in  a belligerent  country,  and  the  trade  of  one 


a 3 Rob.  Rep.  22.  Tlic  Indian  Chief’. 

6 The  Vigilantia,  1 Rob,  Rep.  1.  The  Portland,  3 Rob,  41.  The 
lndiano,2  Gnllieon,  268.  The  Antonia  Johanna,  I Wheaton,  159. 
The  Frieiidschafl,  4 ll'heaton,  105. 
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of  them,  with  the  enemy,  will  be  held  lawful,  and  that  of  the 
other  unlawful,  and  consequently  the  share  of  one  partner 
in  the  joint  traffic  will  be  condemned,  while  that  of  the  other 
will  be  restored.  This  distinction  has  been  frequently  sus- 
tained, notwithstanding  the  difficulties  that  may  attend  the 
discrimination  between  the  innocent  and  the  noxious  trade, 
and  the  rule  has  been  introduced  into  the  maritime  law  of 
this  country.* 

The  next  mode  in  which  a hostile  character  may  be  im-  Co'ori.i 

^ Tr«d*  of  th« 

pressed,  according  to  the  doctrine  of  the  English  courts,  is 
by  dealing  in  those  branches  of  commerce  which  were  con- 
fined, in  lime  of  peace,  to  the  subjects  of  the  enemy.  There 
can  be  no  doubt,  that  a special  license,  granted  by  a bellige- 
rent to  a neutral  vessel,  to  trade  to  her  colony,  with  all  the 
privileges  of  a native  vessel,  in  those  branches  of  commerce 
which  were  before  confined  to  native  subjects,  would  war- 
rant the  presumption  that  such  vessel  was  adopted  and  na- 
turalized, or  that  such  permission  was  granted  in  fraud  of 
the  belligerent  right  of  capture,  and  the  property  so  covered 
may  reasonably  be  regarded  as  enemy’s  property.  This 
was  the  doctrine  in  the  case  of  Beretu  v.  Rucker,  as  early  as 
1760.'’  But  the  English  rule  goes  further,  and  it  annexes  a 
hostile  character,  and  the  penal  consequences  of  confiscation, 
to  the  ship  and  cargo  of  a neutral  engaged  in  the  colonial 
or  coasting  trade  of  the  enemy,  not  open  to  foreigners  in  time 
of  peace,  but  confined  to  native  subjects  by  the  fundamental 
regulations  of  the  state.  This  prohibition  stands  upon  two 
grounds:  1st.  That  if  the  coasting  or  colonial  trade,  re- 

served by  the  permanent  policy  of  a nation  to  its  own  sub- 
jects and  vessels,  be  opened  to  neutrals  during  war,  the  act 
proceeds  from  the  pressure  of  the  naval  force  of  the  enemy, 
and  to  obtain  relief  from  that  pressure.  The  neutral  who 
interposes  to  relieve  the  belligerent,  under  such  circum- 


a The  Portland,  3 Rob.  Rep.  41.  The  Herman,  4 Rob.  228.  The 
Jonge  Clasaiiia,  i Rob.  297.  The  San  Jose  Indiano,  2 OaU.  268. 
b 1 ffm.  Black.  Rep.  313. 
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stances,  rescues  him  from  the  condition  to  which  the  arms 
of  his  enemy  had  reduced  him,  restores  to  him  those  re- 
sources which  had  been  wrested  from  him  by  the  arms  of 
his  adversary,  and  deprives  that  adversary  of  the  advantages 
which  successful  war  had  given  him.  This  the  opposing 
belligerent  pronounces  a departure  from  neutrality,  and  an 
interference  in  the  war,  to  his  prejudice.  2d.  If  the  trade 
be  not  opened  by  law,  the  neutral  employed  in  a trade  re- 
served by  the  enemy  to  his  own  vessels,  identifies  himself 
with  that  enemy,  and  assumes  his  character.  These  princi- 
ples first  became  a subject  of  interesting  discussion  in  the 
war  of  1756,  and  they  are  generally  known  in  England,  and 
in  this  country,  by  the  appellation  of  the  rule  of  1756  ; but 
the  rule  is  said  to  have  been  asserted  before  that  period. 

Sul.  crr.'is.  In  the  letter  of  Pufiendorf  to  Groningius,  published  in 
1701,*  he  says,  that  the  English  and  the  Dutch  were  willing 
to  leave  to  neutrals  the  commerce  they  were  accustomed  to 
carry  on  in  time  of  peace,  but  were  not  willing  to  allow 
them  to  avail  themselves  of  the  war  to  augment  it,  to  the  pre- 
judice of  the  English  and  the  Dutch.  The  French  ordi- 
nance of  1704,*’  has  been  considered  as  founded  upon  the 
basis  of  the  same  rule,  and  its  regulations  made  to  enforce 
it,  and  to  preserve  to  neutrals  the  same  trade  which  they 
had  been  accustomed  to  enjoy  in  peace.  There  is  some 
evidence,  also,  that  in  the  reign  of  Charles  II.  neutral  ves- 
sels were  considered,  boih  by  England  and  Holland,  to 
be  liable  to  capture  and  condemnation,  fur  being  concerned 
in  the  coasting  trade  of  the  enemy.  The  Dutch,  at  that 
day,  contended  for  this  neutral  exclusion,  on  the  authority 
of  general  reasoning  and  the  practice  of  nations ; and  the 
same  rule  is  said  to  have  been  asserted  in  the  English  courts, 
in  the  war  of  1741,  and  the  exclusion  of  neutral  vessels  from 
the  coasting  trade  of  the  enemy,  was  declared  to  stand  upon 


a Puff.  DroU  det  G'eni,  /wir  Barbajracy  tom.  2.  558. 
b 2 paltn't  Com.  2'18. 
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the  law  of  nations.*  But  it  was  in  the  war  of  1756,  that  the 
rule  awakened  general  and  earnest  attention.  Mr.  Jenkin- 
son,  in  his  “ Discourse  on  the  conduct  of  Great  Britain  in' 
respect  to  neutral  nations,”  written  in  1767,  considered  it 
to  be  unjust  and  illegal  for  neutrals  to  avail  themselves  of 
the  pressure  of  war,  to  engage  in  a new  species  of  traffic, 
not  permitted  in  peace,  and  which  the  necessities  of  one 
belligerent  obliged  him  to  grant,  to  the  detriment,  or  per- 
haps to  the  destruction  of  the  other.*'  On  the  other  liand, 
Hubner,  who  published  his  Treatise'  in  1759,  is  of  opinion 
that  neutrals  may  avail  themselves  of  this  advantage,  pre- 
sented by  the  war,  though  he  admits  the  lawfulness  of  the 
trade  to  be  a question  of  some  uncertainty. 

Thus  seemed  to  stand  the  authority  of  the  rule  of  1756,** 
when  it  was  revived  and  brought  into  operation’by  England, 
in  the  war  of 1 793,  and  again  upon  the  renewal  ofwar  in  1 803. 
The  rule  was  enforced  by  her,  under  occasional  relaxtions, 
during  the  long  course  of  the  wars  arising  out  of  the  French 
revolution,  and  it  was  frequently  vindicated  by  Sir  William 
Scott,  in  the  course  of  his  judicial  decisions,  with  his  cus- 
tomary ability  and  persuasive  manner,  as  a rule  founded  in 
natural  justice,  and  the  established  jurisprudence  of  na- 
tions.' On  the  other  hand,  the  government  of  the  Uni- 
ted States  constantly  and  earnestly  protested  against  the 
legality  of  the  rule,  to  the  extent  claimed  by  Great  Britain  ; 
and  they  insisted,  in  their  diplomatic  intercourse,  that  the 


a 6 Jiob  Rep.  74.  note,  and  252.  note. 

h In  the  British  Memorial  addressed  to  the  Deputies  of  the  States 
General  of  Holland,  December  22d,  1758,  the  injustice  of  neutrals  in 
assuming  the  enemy's  carrying  trade  was  urged,  and  it  was  declared 
that  their  AigA  mighlineuet  hnti  never  tuffereil  tueh  a trade,  and  that 
it  had  been  opposed  in  all  countries  in  like  circumstances, 
e De  la  Saitie  dee  Jialiment  J^eutret. 

d It  stood  upon  loose  grounds,  in  point  of  official  authority,  ac- 
cording to  the  able  examination  of  the  documentary  evidence  of  the 
rule,  given  in  a note  to  the  first  volume  of  Mr.  IfTualon't  Rtporlt, 
app.  note  3. 
e Rep.  pmtim. 
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rule  was  an  attempt  to  establish  “ a new  principle  of  the 
law  of  nations,”  and  one  which  subverted  “ many  other 
principles  of  great  importance,  'which  have  heretofore  been 
held  sacred  among  nations.”  They  insisted,  that  neutrals 
were  of  right  entitled  “ to  trade,  with  the  exceptions  of 
blockades  and  contrabands,  to  and  between  all  ports  of  the 
enemy,  and  in  all  articles,  although  the  trade  should  not 
have  been  opened  to  them  in  time  of  peace.”*  It  was  con- 
sidered to  be  the  right  of  every  independent  power,  to  treat, 
in  time  of  peace,  with  every  other  nation,  for  leave  to  trade 
with  its  colonies,  and  to  enter  into  any  trade,  whether  new 
or  old,  that  was  not  of  itself  illegal,  and  a violation  of  neu- 
trality. One  state  had  nothing  to  do  with  the  circum- 
stances or  motives  which  induced  another  nation  to  open 
her  ports.  The  trade  must  have  a direct  reference  to 
the  hostile  efforts  of  the  belligerents,  like  dealing  in  con- 
traband, in  order  to  render  it  a breach  of  neutrality.  The 
rule  of  1756,  especially  in  respect  to  colonial  trade,  has 
also  been  repeatedly  attacked  by  writers  in  this  country, 
with  great  ability  and  learning  : and  though  the  rule  would 
seem  to  have  received  the  very  general  approbation  of 
British  lawyers  and  statesmen,  yet  it  was  not  exempted 
from  severe  criticism,  even  in  distinguished  publications 
in  that  country.  Tlie  principle  of  the  rule  of  1736  may, 
therefore,  very  fairly  be  considered  as  one  unsettled  and 
doubtful,  and  open  to  future  and  vexed  discussion.  The 
Chief  Justice  of  the  United  States,  in  the  case  of  the  Com- 
mercen,*’  alluded  to  the  rule,  but  purposely  avoided  ex- 
pressing any  opinion  on  the  correctness  of  the  principle. 
It  is  very  possible,  that  if  the  United  States  should  hereafter 
attain  that  elevation  of  maritime  power  and  influence, 
which  their  rapid  growth  and  great  resources  seem  to  indi- 


o Mr,  Monroe't  Letter  to  Lord  Jilul^rave,  of  Sept.  23d,  1805,  and 
Mr.  Maditon't  Letter  to  Meters.  Monroe  and  Pinkney,  dated  May 
17t*,1806. 
b 1 Wheal.  396. 
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cate,  and  which  shall  prove  sufficient  to  render  it  expedient 
for  her  maritime  enemy  (if  any  such  enemy  shall  ever  ex- 
ist) to  open  all  his  domestic  trade  to  enterprising  neutrals, 
we  might  be  induced  to  feel  more  sensibly  than  we  have 
hitherto  done,  the  weight  of  the  arguments  of  the  foreign 
jurists  in  favour  of  the  policy  and  equity  of  tlie  rule. 

Sailintr  under  the  flair  and  pass  of  an  enerav,  is  another  siiiiu  un- 

JL  L-uL-l  u l.  j <l.r  7o..ill 

mode  by  which  a hostile  character  may  be  affixed  to  pro- 

perty  ; for,  if  a neutral  vessel  enjoys  the  privileges  of  a 
foreign  character,  she  must  expect,  at  the  same  time,  to  be 
subject  to  the  inconveniences  attaching  to  that  character. 

This  rule  is  necessary  to  prevent  the  fraudulent  mask  of 
enemy’s  property.  But  a distinction  is  made,  in  the  Eng- 
lish cases,  between  the  ship  and  the  cargo.  Some  countries 
have  gone  so  far  as  to  make  the  flag  and  pass  of  the  ship 
conclusive  on  the  cargo  also  ; but  the  English  courts  have 
never  carried  the  principle  to  that  extent,  as  to  cargoes 
laden  before  the  war.  The  English  rule  is,  to  bold  the 
ship  bound  by  the  character  imposed  upon  it,  by  the  autho- 
rity of  the  government  from  which  all  the  documents  issue. 

But  goods  which  have  no  such  dependence  upon  the  autho- 
rity of  the  state,  may  be  differently  considered ; and  if  the 
cargo  be  laden  in  time  of  peace,  though  documented  as  fo- 
reign property  in  the  same  manner  as  the  ship,  the  sailing  un-  ' 
der  a foreign  flag  and  pass,  has  not  been  held  conclusive  as 
to  the  cargo.'  The  doctrine  of  the  courts  in  this  country 
has  been  very  strict  on  this  point,  and  it  has  been  frequently 
decided,  that  sailing  under  the  license  and  passport  of  pro- 
tection of  the  enemy,  in  furtherance  of  his  views  and  inte- 
rests, was,  without  regard  to  the  object  of  the  voyage,  or  the 
port  of  destination,  such  an  act  of  illegality  as  subjected 
both  ship  and  cargo  to  confiscation  as  prize  of  war.'’  The 


a The  Elizabeth,  5 Rob.  2.  The  Vreede  Scholtys,  cited  in  the 
note  to  5 Rob.  5. 

b The  Julia,  8 Crouch,  181.  The  Aurora,  Ib.  203.  The  Hiram, 
J6.  444.  The  Ariadne,  2 JF7ieoton,  143.  The  Caledonia,  4 JFAcoton, 
100. 
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federal  courts  placed  the  objection  to  these  licenses  on  the 
ground  of  a pacific  dealing  with  the  enemy,  and  as  amount* 
ing  to  a contract  that  the  party  to  whom  the  license  is  given, 
should,  for  tliat  voyage,  withdraw  himself  from  the  war, 
and  enjoy  the  repose  and  blessings  of  peace.  The  illegality 
of  such  an  intercourse  was  strongly  condemned  ; and  it  was 
held,  that  the  moment  the  vessel  sailed  on  a voyage,  with 
an  enemy’s  license  on  board,  the  offence  was  irrevocably 
committed  and  consummated,  and  that  the  delictum  was 
not  done  away  even  by  tbe  termination  of  the  voyage,  but 
the  vessel  and  cargo  might  be  seized  after  arrival  in  a port 
of  the  United  States,  and  condemned  as  lawful  prize. 

Having  thus  considered  the  principal  circumstances  which 
have  been  held  by  the  courts  of  international  law,  to  impress 
a hostile  character  ii|)on  commerce,  it  may  be  here  ob- 
served, that  property  which  has  a hostile  character  at  the 
commencement  of  the  voyage,  cannot  change  that  character 
by  assignment,  while  it  is  in  transitu,  so  as  to  protect  it  from 
capture.  This  would  lead  to  fraudulent  contrivances,  to 
protect  the  property  from  capture,  by  colourable  assignments 
to  neutrals.  During  peace,  a transfer  in  transitu  may  be 
made,  but  when  war  is  existing  or  impending,  the  bellige- 
rent rule  applies,  and  the  ownership  of  the  property  is 
deemed  to  continue,  as  it  was  at  the  time  of  the  shipment, 
until  actual  delivery.  This  illegality  of  transfer,  during,  or 
in  contemplation  of  war,  is  for  the  sake  of  the  belligerent 
right,  and  to  prevent  secret  transfers  from  the  enemy  to  neu- 
trals, in  fraud  of  that  right,  and  upon  conditions  and  reser- 
vations which  it  might  be  impossible  to  detect.'  So,  pro- 
perty shipped  from  a neutral  to  the  enemy’s  country,  under 
a contract  to  become  the  property  of  the  enemy  on  arrival, 
may  be  taken  in  transitu  as  enemy’s  property,  for  capture 
is  considered  as  dcliverj'.  The  captor,  by  the  rights  of  war, 
stands  in  the  place  of  the  enemy.’’  The  prize  courts  will 


a Vrow  Margnrciha,  1 Rob.  3S0.  Jan  Frederick,  5 Rob.  128. 
See  also  1 Jiob.  i.  tOl.  122.  2 Rob.  137.  1 Rob.  18.  note.  4 Rob.3^. 

b The  Anna  Cattiarina,  4 Rob.  107.  The  Sally  Griffiths,  3 Rob. 
300.  in  miis. 
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not  allow  a neutral  and  belligerent,  by  a special  agreement, 
to  change  the  ordinary  rule  of  peace,  by  which  goods  or- 
dered and  delivered  to  the  master,  are  considered  as  deli- 
vered to  the  consignee.  All  such  agreements  are  held  to  be 
constructively  fraudulent,  and  if  they  could  operate,  they 
would  go  to  cover  all  belligerent  property,  while  passing  be- 
tween a belligerent  and  a neutral  country,  since  the  risk  of 
capture  would  be  laid  alternately  on  the  consignor  or  con- 
signee, as  the  neutral  factor  should  happen  to  stand  in  the 
one  or  the  other  of  those  relations.  These  principles  of 
the  English  admiralty  have  been  explicitly  recognised  and 
acted  upon  by  the  prize  courts  in  this  country.  The  great 
principles  of  national  law  were  held  to  require,  that,  in  war, 
enemy’s  property  should  not  change  its  hostile  character  in 
iransiiu  ; and  that  no  secret  liens,  no  future  elections,  no 
private  contracts  looking  to  future  events  should  be  able 
to  cover  hostile  property  while  sailing  on  the  ocean.*  Cap- 
tors  disregard  all  equitable  liens  on  enemy’s  property,  and 
lay  their  hands  on  the  gross  tangible  property,  and  rely  on 
the  simple  title  in  the  name  and  possession  of  the  enemy. 
If  they  were  to  open  the  door  to  equitable  claims,  there 
would  be  no  end  to  discussion  and  imposition,  and  the  sim- 
plicity and  celerity  of  proceedings  in  prize  courts  would 
be  lost.’’  All  reservations  of  risk  to  the  neutral  consignors, 
in  order  to  protect  belligerent  consignees,  are  held  to  be 
fraudulent,  and  these  numerous  and  strict  rules  of  the  ma- 
ritime jurisprudence  of  the  prize  courts,  arc  intended  to  up- 
hold the  rights  of  lawful  maritime  capture,  and  to  pre- 
vent frauds,  and  preserve  candour  and  good  faith  in  the  in- 
tercourse between  belligerents  and  neutrals.  The  modern 
cases  contain  numerous  and  striking  instances  of  the  acute- 
ness of  the  captors  in  tracking  out  deceit,  and  of  the  dex- 
terity of  the  claimants  in  eluding  investigation. 


a The  Frances,  1 GaUiaon,  445.  8 Cranch,  335.  359.  S.  C. 

6 The  Josephine,  4 Rob.  25.  Tlic  Tobajo,  5 lb.  218.  Tlio  Ma- 
rianna, 6 Ib.  24.  And  tlie  American  cases  ubi 
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TO  EACH  OTHER. 

The  end  of  war  is  to  procure  by  force  the  justice  which 
cannot  otherwise  be  obtained ; and  the  law  of  nations  allows 
the  means  requisite  to  the  end.  The  persons  and  property 
of  the  enemy  may  be  attacked,  and  captured,  or  destroyed, 
when  necessary  to  procure  reparation  or  security.  There 
is  no  limitation  to  the  career  of  violence  aud  destruction,  if 
we  follow  the  earlier  writers  on  this  subject,  who  have  paid 
too  much  deference  to  the  violent  maxims  and  practices  of 
the  ancients,  and  the  usages  of  the  Gothic  ages.  They 
have  considered  a state  of  war  as  a dissolution  of  all  moral 
ties,  and  a license  for  every  kind  of  disorder  and  intempe- 
rate fierceness.  An  enemy  was  regarded  as  a criminal  and 
an  outlaw,  who  had  forfeited  all  his  rights,  and  whose  life, 
liberty,  and  property,  lay  at  the  mercy  of  the  conqueror. 
Every  thing  done  against  an  enemy  was  held  to  be  lawful. 
He  might  be  destroyed,  though  unarmed  and  defenceless. 
Fraud  might  be  employed  as  well  as  force,  and  force  with- 
out any  regard  to  the  means.'  But  these  barbarous  rights 
of  war  have  been  questioned,  and  checked,  in  the  progress 
of  civilization.  Public  opinion,  as  it  becomes  enlightened 
and  refined,  condemns  all  cruelty,  and  all  wanton  destruc- 
tion of  life  and  property,  as  equally  useless  and  injurious  ; 


a Ontrut,  b.  3.  c.  4.  and  5.  Pyff.  lib.  2.  c..  16.  sec.  0 Bynk.  Q 
J.  Pub.  b.  1.  c.  1, 2,  3.  Burlamaq.  part  4.  c.  5. 
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and  it  controls  the  violence  of  war  by  the  energy  and  seve- 
rily  of  its  reproaches. 

im  Grotius,  even  in  opposition  to  many  of  his  own  authori- 
ties, and  under  a due  sense  of  the  obligations  of  religion  and 
humanity,  placed  bounds  to  the  ravages  of  war,  and  men- 
tioned that  many  things  were  not  fit  and  commendable, 
though  they  might  be  strictly  lawful ; and  that  the  law  of 
nature  forbade  what  the  law  of  nations  (meaning  thereby 
the  practice  of  nations)  tolerated.  He  held,  that  the  law 
of  nations  prohibited  the  use  of  poisoned  arms,  or  the  em- 
ployment of  assassins,  or  violence  to  women,  or  to  the 
dead,  or  making  slaves  of  prisoners  and  the  moderation 
which  he  inculcated,  had  a visible  influence  upon  the  senti- 
ments and  manners  of  Europe.  Under  the  sanction  of  his 
great  authority,  men  began  to  entertain  more  enlarged 
views  of  national  policy,  and  to  consider  a mild  and  tem- 
perate exercise  of  tbe  rights  of  war,  to  be  dictated  by  an 
enlightened  self-interest,  as  well  as  by  the  precepts  of  Chris- 
tianity. And,  notwithstanding  some  subsequent  writers,  as 
Bynkershoeck  and  Wolfius,  restored  war  to  all  its  horrors, 
by  allowing  the  use  of  poison,  and  other  illicit  arms,  yet 
such  rules  became  abhorrent  to  the  cultivated  reason,  and 
growing  humanity  of  the  Christian  nations.  Montesquieu 
insisted,''  that  the  laws  of  war  gave  no  other  power  over  a 
captive  than  to  keep  him  safely,  and  that  all  unnecessary 
rigour  was  condemned  by  the  reason  and  conscience  of  man- 
kind. Rutherforth'  has  spoken  to  the  same  eflect,  and 
Martens"  enumerates  several  modes  of  war,  and  species 
of  arms,  as  being  now  held  unlawful  by  the  laws  of  war. 
Vattel*  has  entered  largely  into  liic  sithjcti,  and  he  argues 
with  great  strength  of  reason  and  eloquence,  against  all 
unnecessary  cruelty,  all  base  revenge,  and  all  mean  and 


a B.  3.  c.  4,  r.,  7.  c Itul.  b.  2.  c.  J. 

b Eiprit  det  tjoix,  b.  lo.  c.  2.  d 8ummary,b.  8.  c.  3.  sec.  3. 
c B.  3.  c,  8. 
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perfidious  warfare  ; and  lie  recommends  liis  benevolent  doc- 
trines by  the  precepts  of  exalted  ethics  and  sound  policy, 
and  by  illustrations  drawn  from  some  of  the  most  patlietic 
and  illustrious  examples. 

There  is  a marked  diflerence  in  the  rights  of  war  carried  r:uiidei  on 
on  by  land  and  at  sea.  The  object  of  a maritime  war  is 
the  destruction  of  the  enemy’s  commerce  and  navigation, 
in  order  to  weaken  or  destroy  the  foundations  of  his  naval 
power.  The  capture  or  destruction  of  private  properly 
is  essential  to  that  ef  d,  and  it  is  allowed  in  maritime  wars 
by  the  law  and  practice  of  nations.  But  tlicre  are  great 
limitations  imposed  upon  the  operations  of  war  by  land, 
though  depredations  upon  private  property,  and  despoiling 
and  plundering  the  enemy’s  territory,  is  still  too  prevalent 
a practice,  especially  when  the  war  is  assisted  by  irregulars. 

Such  conduct  has  been  condemned  in  all  ages  by  the  wise 
and  virtuous,  and  it  is  usually  severely  punished  by  those 
commanders  of  disciplined  troops  who  have  studied  war  as 
a science,  and  are  animated  by  a sense  of  duly,  or  the  love 
of  fame.  We  may  infer  the  opinion  of  Xenophon  on  this 
subject,  (and  he  was  a warrior  as  well  as  a phil<  sopher,) 
when  he  states,  in  the  CyropcEdia,*  that  Cyrus  of  Persia 
gave  orders  to  his  army,  when  marching  upon  the  enemy’s 
borders,  not  to  disturb  the  cultivators  of  the  soil  ; and  there 
have  been  such  ordinances  in  modern  times  for  tlie  protec- 
tion of  innocent  and  pacific  pursuits.*’  Vattel  coiideiiius 


a Lib.  5. 

b 1 Emerigon  des  Jlu.  129,  190.  457.  refers  to  ordinances  of 
France  and  Holland,  in  favour  of  protection  to  fishermen  ; and  to  the 
like  effect  was  the  order  of  the  British  government  in  1810,  fur  ab- 
staining from  hostilities  against  the  inhabitants  of  the  Feroc  islands, 
and  Iceland.  General  Dnmc  stated  to  the  Duke  of  York,  in  Octo- 
ber, 1799,  when  an  armistice  in  Holland  was  negotiating,  that  if  the 
latter  should  cause  the  dikes  to  be  destroyed,  and  the  country  to 
be  inundated,  when  not  useful  to  his  own  army,  or  detrimental  to  the 
enemy's,  it  would  be  contrary  to  the  laws  of  war,  and  must  draw  upon 
hun  the  reprobation  of  all  Europe,  and  of  his  own  nation.  Nay,  even 
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very  strongly  the  spoliations  of  a country  without  palpable 
necessity ; and  he  speaks  with  a just  indignation  of  the  burn- 
ing of  the  Palatinate  by  Turenne,  under  the  cruel  instruc- 
tions of  Louvois,  the  war  minister  of  Louis  XIV.*  The 
general  usage  now  is  not  to  touch  private  property  upon 
land,  without  making  compensation,  unless  in  special  cases 
dictated  by  the  necessary  operations  of  war,  or  when  cap- 
tured in  places  carried  by  storm,  and  which  repelled  all  the 
overtures  for  a capitulation.  Contributions  are  sometimes 
levied  upon  a conquered  country,  in  lieu  of  confiscation 
of  property,  and  as  some  indemnity  for  the  expenses  of 
maintaining  order,  and  affording  protection.*’  If  the  con- 
queror goes  beyond  these  limits  wantonly,  or  when  it  is  not 
clearly  indispensable  to  the  just  purposes  of  war,  and  seizes 


the  obstinate  defence  of  a town,  ifit  partake  of  the  character  of  a 
mercantile  place,  rather  than  a fortress  of  strength,  has  been  alleged 
to  bo  contrary  to  the  laws  of  war.  (Seethe  correspondence  between 
General  Laudohn  and  the  Governor  of  Breslau,  in  1700.  DodiUy’t 
j3nn.  Rtg.  1760.)  So,  the  destruction  of  the  forts  and  warlike  stores 
of  the  beseiged  in  the  post  of  Almeida,  by  the  French  commauder, 
when  he  abandoned  it  with  his  garrison  by  night  in  1811,  is  declared 
by  General  Sarrazin,  in  his  history  of  the  Peninsular  war,  to  have 
been  an  act  of  wautonness  which  justly  placed  him  without  the  pale 
of  civilized  warfare.  When  k Russian  army  under  the  command  of 
Count  Diebitscli,  had  penetrated  through  the  passes  of  the  Balkan  to 
the  plains  of  Romelia,  in  the  summer  of  1829,  the  Russian  comman- 
der gave  a bright  example  of  the  mitigated  rules  of  modern  warfare, 
for  he  assured  the  Mussulmenthat  they  should  be  entirely  safe  in  their 
persons  and  property,  and  in  the  exercise  of  their  religion ; and  that 
the  Mussulman  authorities  in  the  cities,  towns, and  villages  might  con- 
tinue in  the  exercise  of  their  civil  administration  ftr  the  protection  of 
person  and  property.  The  inhabitants  were  required  to  give  up  their 
arms,  as  a deposit,  to  be  restored  on  the  return  of  peace,  and  in  every 
other  respect  they  were  to  enjoy  their  property  and  pacific  pursuits 
as  formerly.  This  protection  and  fidl  security  to  the  persons  and 
property  of  the  peaceable  inhabitants  of  conquered  towns  and  pro- 
vinces, is  according  to  the  doctrine  and  declared  practice  of  modem 
civilized  nations.  (See  Dodiley't  Ann.  Reg.  1772,  p.  37.) 
a f^nttel,  b.  3.  c.  9.  sec.  167. 
b yaUel.  b.  2.  c.  8.  sec.  147. — c.  9.  sec.  165.) 
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private  property  of  pacific  persons  for  the  sake  of  gain,  and 
destroys  private  dwellings,  or  public  edifices,  devoted  to 
civil  purposes  only  ; or  makes  war  upon  monuments  of  art, 
and  models  of  taste,  he  violates  the  modern  usages  of  war, 
and  is  sure  to  meet  with  indignant  resentment,  and  to  be 
held  up  to  the  general  scorn  and  detestation  of  the  world.* 

Cruelty  to  prisoners,  and  barbarous  destruction  of  pri- 
vate property,  will  provoke  the  enemy  to  severe  retaliation 
upon  the  innocent.  Retaliation  is  said  by  Rutherforth*’  not  l»w  of  n 
to  be  a justifiable  cause  for  putting  innocent  prisoners  or '**‘***°"’ 
hostages  to  death  ; for  no  individual  is  chargeable,  by  the 
law  of  nations,  with  the  guilt  of  a personal  crime,  merely 
because  the  community,  of  which  he  is  a member,  is  guilty. 

He  is  only  responsible  as  a member  of  the  state,  in  his  pro- 
perty, for  reparation  in  damages  for  the  acts  of  others ; and 
it  is  on  this  principle,  that,  by  the  law  of  nations,  private 
property  may  be  taken  and  appropriated  in  war.  Retalia- 
tion, to  be  just,  ought  to  be  confined  to  the  guilty  individuals, 
who  may  have  committed  some  enormous  violation  of  pub- 
lic law.  On  this  subject  of  retaliation.  Professor  Martens 
is  not  so  strict.”  While  he  admits  that  the  life  of  an  inno- 
cent man  cannot  be  taken,  unless  in  extraordinary  cases, 
he  declares  that  cases  will  sometimes  occur,  when  the  es- 
tablished usages  of  war  are  violated,  and  there  are  no  other 
means,  except  the  influence  of  retaliation,  of  restraining  the 
enemy  from  further  excesses.  Vattel  speaks  of  retaliation  as 


a ValUl,  b.  3.  c.  9,  sec.  1C8.  In  the  cose  of  tlie  JUari^uis  Dt  So- 
mmela,  (Sleuart't  yice-Adm.  R/rp.  Wi.)  the  enlightened  judge  of 
the  Vice-Admiralty  Court  at  Halifax,  restored  to  the  Academy  of 
Arts  in  1‘hiladelphia,  a case  of  Italian  paintings  and  prints,  captured 
by  a British  vessel  in  the  war  of  1812,  on  their  passage  to  the  Uni. 
ted  States  ; and  ho  did  it  “ in  conformity  to  the  law  of  nations,  as 
practised  by  all  civilized  conntries,”^nnd  because  “ the  arts  and  sci- 
ences ate  admitted  to  form  an  exception  to  the  severe  rights  of  war- 
fare." 

6 /rut.  b.  2.  c.  0. 

c nummary  ijf  the  Law  of  J'i'aliotu,  b.  C.e.  1.  sec.  3.  note. 
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a sad  extremity,  and  it  is  frequently  threatened  without  be- 
ing put  in  execution,  and,  probably,  without  the  intention 
to  do  it,  and  in  hopes  that  fear  will  operate  to  restrain  the 
enemy.  Instances  of  resolutions  to  retaliate  on  innocent 
prisoners  of  war,  occurred  in  this  country  during  the  re- 
volutionary war,  as  well  as  during  the  war  of  1812  ; but 
there  was  no  instance  in  which  retaliation,  beyond  the  mea- 
sure of  severe  confinement,  took  place  in  respect  to  pri- 
soners of  war.* 

Although  a state  of  war  puts  all  the  subjects  of  theone 
nation  in  a state  of  hostility  with  those  of  the  other,  yet, 
by  the  customary  law  of  Europe,  every  individual  is  not 
allowed  to  fall  upon  the  enemy.  If  subjects  confine  them- 
selves to  simple  defence,  they  are  to  be  considered  as  act- 
ing under  the  presumed  order  of  the  state,  and  are  entitled 
to  be  treated  by  the  adversary  as  lawful  enemies,  and  the 
captures  which  they  make  in  such  a case,  are  allowed  to 
be  lawful  prise.  But  they  cannot  engage  in  ofiensive  hos- 
tilities, without  the  express  permission  of  tiieir  sovereign  ; 
and  if  they  have  not  a regular  commission,  as  evidence  of 
that  consent,  they  run  the  hasard  of  being  treated  by  the 
enemy  as  lawless  banditti,  not  entitled  to  the  protection  of 
the  mitigated  rules  of  modern  warfare.'’ 

It  was  the  received  opinion  in  ancient  Rome,  in  the  times 
of  Cato  and  Cicero,*  that  one  who  was  not  regularly  en- 
rolled as  a soldier,  could  not  lawfully  kill  an  enemy.  But 
the  law  of  Solon,  by  which  individuals  were  permitted  to 
form  associations  for  plunder,  was  afterwards  introduced 
into  the  Roman  law,  and  has  been  transmitted  to  us  as  part 


a JoumaU  of  Congrut  under  the  Confederation,  vol.  3.  p.  245.  vol. 
7.  p.  9.  and  1 47.  vol.  8.  p.  10.  British  Orders  in  Canada  of  21lh  Octo- 
ber, and  December  12<A,  1813,  asxd  President's  Meuagc  to  Congress, 
of  December  lth,\ZV3,  astd  of  October  2Sith,  1814. 

6 Bynk.  Q.  J.  P.  cli.  20.  Vdltel,  b.  3.  c.  15.  sec.  226.  Journals 
of  Congress,  vol.  7 187.  Martens,  b.  8.  c.  3.  see.  ‘2. 
c Dc  Of.  b.  l.c.  11. 
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of  ibehr  system."  During  the  latrless  confusion  of  the 
feudal  ages,  the  right  of  making  reprisals  was  claimed,  and 
exercised,  without  a public  commission.  It  was 
the  fiAeenth  century  that  commissions  were  held  necessary,  . 
and  began  to  be  issued  to  private  subjects  in  time  of  war, 
and  that  subjects  were  forbidden  to  fit  out  vessels  to  cruise 
against  enemies  without  license ; and  there  were  ordinances 
in  Germany,  France,  and  England,  to  that  eflect.'*  It  is  now 
the  practice  for  maritime  states  to  make  use  of  the  voluntary 
aid  of  individuals  against  their  enemies,  as  auxiliary  to  the 
public  force  ; and  Bynkershoeck  says,  that  the  Dutch  for- 
merly employed  no  vessels  of  war  but  such  as  were  owned 
by  private  persons,  and  to  whom  the  government  allowed 
a proportion  of  the  captured  property,  as  well  as  indemnity 
from  the  public  treasury.  Vessels  are  now  fitted  out  and 
equipped  by  private  adventurers,  at  their  own  expense,  to 
cruise  against  the  commerce  of  the  enemy.  They  are  duly 
commissioned,  and  it  is  said  not  to  be  lawful  to  cruise  with- 
out a regular  commission.^  Sir  Matthew  Hale  held  it  to 
be  depredation  in  a subject  to  attack  the  enemy’s  vessels, 
except  in  his  own  defence,  without  a commission.'’  The 
subject  has  been  repeatedly  discussed  in  the  Supreme  Court 
of  the  United  States,'  and  the  doctrine  of  the  law  of  nations 
is  considered  to  be,  that  private  citizens  cannot  acquire  a 
title  10  hostile  property,  unless  seized  under  a commission, 
but  they  may  still  lawfully  seize  hostile  property  in  their 
own  defence.  If  they  depredate  upon  the  enemy  without 


a Dig.  47.  22.  4.  Bynk.  Q.  J.  P.  b.  1.  c.  18. 
b Code  des  Prixet,  tom.  I.  p.  L Mortem  on  Primaieere,  p.  18. 
Rdbimon'i  Collectanea  MariHma,  p.  21. 

( Bynk,  ub.  tup.  Mortem,  b.  8.  c.  3.  etc.  2.  Judge  Croke  in  the 
case  of  the  Curlew,  Steuart'i  Viee-Adm.  Rep.  326. 
d Harg.  Law  T.  245,  246,  247. 

e Brown  e.  United  States,  8 Cranc/i,  132— 136.  The  Nereide, 
9 Cranch,  449.  The  Dos  Ilermanos,  2 Wheaton,  76.  and  10  Whea- 
ton, 3W.  The  Amiable  Isabella,  6 tTAeoton,  I. 
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a commission,  they  act  upon  their  peril,  and  are  liable  to 
be  punished  by  their  own  sovereign ; but  the  enemy  are 
not  warranted  to  consider  them  as  criminals,  and,  as  re- 
spects the  enemy,  they  violate  no  rights  by  capture. 

Such  hostilities,  without  a commission,  are,  however^ 
contrary  to  usage,  and  exceedingly  irregular  and  dangerous ; 
and  they  would  probably  expose  the  party  to  the  unchecked 
severity  of  the  enemy,  hut  they  are  not  acts  of  piracy. 
Vattel,  indeed,  says,*  that  private  ships  of  war,  without  a 
regular  commission,  are  not  entitled  to  be  treated  like 
captures  made  in  a formal  war.  The  observation  is  rather 
loose,  and  the  weight  of  authority  undoubtedly  is,  that 
non-commissioned  vessels  of  a belligerent  nation  may  at  all 
times  capture  hostile  ships,  without  being  deemed,  by  the 
law  of  nations,  pirates.  They  are  lawful  combatants,  but 
they  have  no  interest  in  the  prizes  they  may  take,  and  the 
property  will  remain  subject  to  condemnation  in  favour  of 
the  government  of  the  captor,  as  droits  of  the  admiralty. 
It  is  said,  however,  that,  in  the  United  States,  the  property 
is  not  strictly  and  technically  condemned  upon  that  prin- 
ciple, but  jure  re  ipuhl  tea  ; and  it  is  the  settled  law  of  the 
United  States,  that  all  captures  made  by  non-commissioned 
captors,  are  made  for  the  government.’’ 

In  order  to  encourage  privateering,  it  is  usual  to  allow 
the  owners  of  private  armed  vessels  to  appropriate  to  them- 
selves the  properly,  or  a large  portion  of  the  property  they 
may  capture ; and  to  afford  them,  and  the  crews,  other  fa- 


n B.  3.  c.  15.  sec.  226. 

b Com.  Dig.  tit.  Admiralty,  E.  3.  2 IVood.  Lec.  432.  1 Dodton’t 

.1dm.  397.  The  Georgiana.  1 Gall.  Rep.'  545.  The  brig  Joseph. 
The  Dos  Hermanos,  lO  JFhealon,  30G.  The  American  Commission- 
ers at  the  Court  of  France,  in  1778,  ( Benjamin  Franklin,  Arthur  Lee, 
and  John  Adamt,)  in  a letter  to  the  French  Government,  laid  down 
accurately  and  with  precision,  the  law  in  the  text,  as  to  captures  of 
enemy’s  property  without  a commission.  Diplomatic  Correepondeeue, 
by  J.  Sparkt,  vol.  1.  443. 
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cilities  and  rewards  for  honourable  and  saccessful  efforts. 
This  depends  upon  the  municipal  regulations  of  each  par- 
ticular power,  and  as  a necessary  precaution  against  abuse, 
the  owners  of  privateers  are  required,  by  the  ordinances  of 
the  commercial  states,  to  give  adequate  security  that  they 
will  conduct  the  cruise  according  to  the  laws  and  usages  of 
war,  and  the  instructions  of  the  government,  and  that  they 
will  regard  the  rights  of  neutrals,  and  bring  their  prizes  in 
for  adjudication.  These  checks  are  essential  to  the  charac- 
ter and  safety  of  maritime  nations.*  Privateering,  under 
all  the  restrictions  which  have  been  adopted,  is  very  liable 
to  abuse.  The  object  is  not  fame  or  chivalric  warfare,  but 
plunder  and  profit.  Tlie  discipline  of  the  crews  is  not  apt 
to  be  of  the  highest  order,  and  privateers  are  often  guilty 
of  enormous  excesses,  and  become  the  scourge  of  neutral 
commerce.'’  They  are  sometimes  manned  and  officered  by 
foreigners,  having  no  permanent  connexion  with  the  coun- 
try, or  interest  in  its  cause.  This  was  a complaint  made 
by  the  United  States,  in  1819,  in  relation  to  irregularities 
and  acts  of  atrocity,  committed  by  private  armed  vessels 
sailing  under  the  flag  of  Buenos  Ayres.*  Under  the  best 
regulations,  the  business  tends  strongly  to  blunt  the  sense  of 
private  right,  and  to  nourish  a lawless  and  fierce  spirit  of  ra- 
pacity. Efforts  have  been  made,  from  time  to  time,  to  abolish 


a Bynk.  Q.  J.  P.  c.  19.  Journali  cf  Con/rrun,  1776,  vol.  2.  102. 
114.  Acts  nf  Congreti  o/2fith  June,  lG12,cli.  107.  and  April  20M, 
1818,  ch.  83.  see.  10.  I’resideiil’a  ingtriictions  to  private  armed  vea- 
seU,  2 fVheaton,  app.  p.  80.  U.inisli  instructions  of  10th  March, 
IBIO,  Hall'i  L.  J.  vol.  1.  203.  and  app.  to  5 WAcaton,  91.  Paltel, 
b.  3.  c.  15.  sec.  229.  .Warlcn*' i'nmm.  289, 290.  note.  Ord.  of  Bue- 
nos Ayres,  May,  1817,  in  app.  to  4 Wheaton,  28.  Digest  of  the  code 
of  British  instructions,  app.  to  5 Wheaton,  129. 

h ReporU  of  the  United  Statet  Secretary  of  State,  Jilarch  2d,  1794, 
and  June  2 I t/,  1797. 

c Jifr.  Adams'  letter  of  \tl  January,  1819,  to  .We.  Be  Forest,  and 
his  Offteial  Report  oflSth  January,  1819. 
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the  practice.  la  the  treaty  of  amity  and  commerce  between 
PruMia  and  the  United  States,  in  1785,  it  is  stipulated 
that,  in  case  of  war,  neither  party  should  grant  commissions 
to  any  private  armed  vessel  to  attack  the  commerce  of  the 
other.  But  the  spirit  and  policy  of  maritime  warfare  will 
not  permit  such  generous  provisions  to  prevml.  That  pro- 
vision was  not  renewed  with  the  renewal  of  the  treaty.  A 
similar  attempt  to  put  an  end  to  the  practice  was  made  in 
the  agreement  between  Sweden  and  Holland,  in  1675,  but 
the  agreement  was  not  performed.  The  French  legislature, 
soon  after  the  breaking  out  of  the  war  with  Austria,  in  1792, 
passed  a decree  for  the  total  suppression  of  privateering,  but 
that  was  a transitory  act,  and  it  was  soon  swept  away  in 
the  tempest  of  the  revolution.  The  efforts  to  stop  the 
practice  have  been  very  feeble  and  fruitless,  notwithstanding 
that  enlightened  and  enlarged  considerations  of  national 
policy  have  shown  it  to  be  for  the  general  benefit  of  man- 
kind, to  surrender  the  licentious  practice,  and  to  obstruct  as 
little  as  possible,  the  freedom  and  security  of  commercial 
intercourse  among  the  nations.* 

D>m^i  rof  It  has  been  a question,  whether  the  owners  and  officers 

uh‘f«I  «lU«  * 

of  private  armed  vessels  were  liable,  in  damages,  for  illegal 
conduct,  beyond  the  amount  of  the  security  given.  Byn- 
kershoeck”  has  discussed  this  point  quite  at  large,  and  he 
concludes  that  the  owner,  master,  and  sureties,  are  jointly 
and  severally  liable,  in  solido,  for  the  damages  incurred  ; 
and  that  the  master  and  owners  are  liable  to  the  whole  ex- 
tent of  the  injury,  though  it  may  exceed  the  value  of  the  pri- 
vateer and  her  equipment,  and  the  sureties  are  bound  only 
to  the  amount  of  the  sums  for  which  they  became  bound. 
This  rule  is  liable  to  the  modifications  of  municipal  regula- 


a 1 Emerigon  da  Am.  199 — 132,  457.  liiably'i  Droit  PtiblU,  ch. 
I24^ec.  1.  Edinburgh  Renew,  voU  8.  p.  13 — 15.  JVortA  American 
Review,  N.  S.  vol.  2.  p.  166. 

6 q.  J.  Pub.  b.  1.  cb.  19. 
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tiont,  and  tkough  the  French  law  of  prite  was  forraerly  the 
same  as  the  rule  laid  down  by  Bynkershoeck,  yet  the  new 
commercial  code  of  France*  exempts  the  owners  of  private 
armed  vessels  in  time  of  war,  from  responsibility  for  tres- 
passes at  sea,  beyond  the  amount  of  the  security  they  may 
have  given,  unless  they  were  accomplices  in  the  tort.  The 
English  statute  of  7 Geo.  II.  c.  15.  is  to  the  same  effect,  in 
respect  to  embezzlemenu  in  the  merchanu’  service.  It 
limits  the  responsibility  to  the  amount  of  the  vessel  and 
freight,  but  it  does  not  apply  to  privateers  in  time  of  war ; 
and  where  there  is  no  positive  local  law  on  the  subject,  (and 
there  is  none  with  ns,)  the  general  principle  is,  that  the  lia- 
bility is  commensurate  with  the  injury.  This  was  the  rule, 
as  declared  by  the  Supreme  Court  of  the  United  State#,  in 
Del  Cal  v.  Arnold,*'  and  though  that  case  has  since  been 
shaken  as  to  other  points,”  it  has  not  been  disturbed  as  to 
the  point  before  us.  We  may,  therefore,  consider  it  to  be  a 
settled  rule  of  law  and  equity,  that  the  measure  of  damages 
is  the  value  of  the  property  unlawfully  injured  or  destroyed, 
and  that  each  individual  owner  is  responsible  for  the  entire 
damages,  and  not  rateably  pro  tavlofi 

Vattel  admits,”  that  an  individned  may,  with  a safe  con- 
science,  serve  his  country  by  fitting  out  privateers  ; but  he  “ ”™"”- 
holds  it  to  be  inexcusable  and  base,  to  take  a commission 
from  a foreign  prince,  to  prey  upon  the  subjects  of  a state 
in  amity  with  his  native  country.  The  laws  of  the  United 


a Code  de  Commerce,  art.  317, 
b 3 DalUu,  3S3. 

c 1 Whealon,  359.  1 Pcdne'e  Rep.  11 1.  to  the  same  point. 

d 5 Rob,  391.  The  Karasan.  3 Wheaton,  327.  The  Anna  Ma.' 
ria.  But  the  owners  of  a privateer  are  not  liable  civilly  beyond  tlie 
security  given  by  law,  and  the  loss  of  the  vessel,  for  piratical  acts 
committed  by  the  officers  and  crew  of  the  privateer.  They  are  only 
liable  by  the  maritime  law,  for  the  conduct  of  tlie  officers  and  crew, 
while  in  the  execution  of  the  buxineu  of  the  cruite.  Dias  v.  Privateer 
Revenge,  3 Wash.  Cir.  R.  263. 
e B.  3.  c.  15.  sec.  339. 
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States  liave  made  ample  provision  on  this  subject,  and  they 
may  be  considered  as  in  affirmance  of  the  law  of  nations, 
and  as  prescribing  specific  punishment  for  acts  which  were 
before  unlawful.'  An  act  of  Congress  prohibits  citizens  to 
accept,  within  the  jurisdiction  of  the  United  States,  a com- 
mission, or  for  any  person,  not  transiently  within  the  United 
States,  to  consent  to  be  retained  or  enlisted,  to  serve  a fo- 
reign state  ill  war,  against  a government  in  amity  with  us. 
It  likewise  prohibits  American  citizens  from  being  concern- 
ed, without  the  limits  of  the  United  States,  in  fitting  out,  or 
otherwise  assisting,  any  private  vessel  of  war,  to  cruise 
against  the  subjects  of  friendly  powers.’’  Similar  prohibi- 
tions are  contained  in  the  laws  of  other  countries;”  and  the 
French  ordinance  of  the  marine  of  1681,  treated  such  acts 
as  piraticaL  The  better  opinion  is,  that  a cruiser,  furnished 
with  commissions  from  two  different  powers,  is  liable  to  be 
treated  as  a pirate  ; for  though  the  two  powers  may  be  allies, 
yet  one  of  them  may  be  in  amity  with  a state  with  whom 
the  other  is  at  war.'’  In  the  treaty  of  1825,  between  the 
United  States  and  the  republic  of  Colombia,  it  is  declared, 
that  no  citizen,  of  either  nation,  shall  accept  a commission 
or  letter  of  marque,  to  assist  an  enemy  in  hostilities  against 
the  other,  under  pain  of  being  treated  as  a pirate. 

The  right  to  all  captures  vests  primarily  in  the  sovereign, 
and  no  individual  can  have  any  interest  in  a prize,  whether 
made  by  a public  or  private  armed  vessel,  but  what  he  re- 


a Talbot  v.  JanEon,3  Dallas^  133,  Brig  Alerta  v.  Bias  Moran,  9 
Cranch,  359. 

b Act  of  Congreu  of  20th  of  April,  1818,  c.  83. 
c Sec  the  Aiutrian  Ordinance  of  A'cnlralUy  of  Augxul  7,1803,  art. 
2,  3.  By  the  law  of  Plymouth  Colony,  in  1882,  it  was  declared  to 
be  felony  to  commit  hostilities  on  the  high  seas,  under  the  dag  of  any 
foreign  power,  upon  the  subjects  of  another  foreign  power  in  amity 
with  England.  Saylief  Hisloricai  Jtlemorial,  vol.  2.  part  4.  35. 

d Valin'i  Com.  tom.  2.  235,  6.  Bynkerthoeck,  c.  17.  and  note  by 
Duponceau  to  his  Translation,  p.  129.  Sir  L.  Jenkim’  Works,  714. 
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ceives  under  the  grant  of  the  state.  This  is  a general  prin- 
ciple of  public  jurisprudence,  hello  parta  cedunt  reipuhlicee, 
and  the  distribution  of  the  proceeds  of  prizes,  depends  upon 
the  regulations  of  each  state,  and  unless  the  local  laws  have 
otherwise  provided,  the  prizes  vest  in  the  sovereign.*  But 
the  general  practice  under  the  laws  and  ordinances  of  the 
belligerent  governments  is,  to  distribute  the  proceeds  of 
captured  property,  when  duly  passed  upon,  and  condemned 
as  prize,  (and  whether  captured  by  public  or  private  com- 
missioned vessels,)  among  the  captors,  as  a reward  for  bra- 
very, and  a stimulus  to  exertion.'’ 

When  a prize  is  taken  at  sea,  it  must  be  brought,  with  due 
care,  into  some  convenient  port,  for  adjudication  by  a compe- 
tent court;  though,  strictlj’  speaking,  as  between  the  bellige- 
. rent  parties,  the  title  passes,  and  is  vested  when  the  capture  is 
complete,  and  that  was  formerly  held  to  be  complete  and  per- 
fect when  the  battle  was  over,  and  the  spes  recuperandi  was 
gone.  Foet,  in  his  Commentaries  upon  the  Pandects,'  and 
the  authors  he  refers  to,  maintain  with  great  strength,  as  Lord 
Mansfield  observed  in  Ooss  v.  IVithcrs,'^  that  occupation  of 
itself  transferred  the  title  to  the  captor,  per  solam  occupa- 
tionem  dominium  preeda  hostihus  acquiri.  The  question 
never  arises  but  between  the  original  owner  and  a neutral 
purchasing  from  the  captor,  and  between  the  original  owner 
and  a rccaptor.  If  a captured  ship  escapes  from  the  captor, 
or  is  retaken,  or  if  the  owner  ransoms  her,  his  property  is 
thereby  revested.  But  if  neither  of  these  events  happens, 
the  question  as  to  the  change  of  title  is  open  to  dispute,  and 
many  arbitrary  lines  have  been  drawn,  partly  from  policy, 
^ to  prevent  too  easy  dispositions  of  the  property  to  neutrals. 


a Grotiu$y  b.  3.  c.  6.  Vattel,  b.  3.  c.  9.  eec.  161.  Tiic  Elsebe,  5 
Hat.  173.  Hume  V.  Earl  Camden,  ‘i  //.  Blacki.  .S33.  At  common 
law,  the  goods  taken  from  an  enemy  belonged  to  the  captor.  Finch' t 
Late,  25.  178.  \2  JHod.  135.  1 Ifi/i.  213. 
b Lord  Loughborough,  1 II.  Blaikt.lS5 — 191. 
e Tom.  2.  p.  1155. 
d 2 Burr.  683. 
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and  partly  from  equity,  to  extend  the  jut  pottiimitii  in 
favour  of  the  owner.  Grotius,*  and  many  other  writers, 
and  some  marine  ordinances,  as  those  of  Louis  XIV.  and 
of  Congress  during  the  American  war,  made  twenty-four 
hours  quiet  possession  hy  the  enemy,  the  test  of  title  hy  cap- 
ture. Bynkershoeck*’  says,  that  such  a rule  is  repugnant  to 
the  laws  and  customs  of  Holland,  and  he  insists,  that  a firm 
possession,  at  any  time,  vests  the  property  in  the  captor, 
and  that  ships  and  goods  brought  infra  prtEtidia,  do  most 
clearly  change  the  property.  But  hy  the  modem  usage  of 
nations,  neither  the  twenty-four  hours  possession,  nor  the 
bringing  the  prize  infra  praxidia,  is  sufficient  to  change  the 
property  in  the  case  of  a maritime  capture.  A judicial  in- 
quiry must  pass  upon  the  case,  and  the  present  enlightened 
practice  of  the  commercial  nations,  has  subjected  all  such  , 
captures  to  the  scratiny  of  judicial  tribunals,  as  the  only 
sure  way  to  furnish  due  proof  that  the  seizure  was  lawful. 
The  property  is  not  changed  in  favour  of  a neutral  vendee 
or  recaptor,  so  as  to  bar  the  original  owner,  until  a regular 
sentence  of  condemnation  has  been  pronounced  by  some 
court  of  competent  jurisdiction,  belonging  to  the  sovereign 
of  the  captor  ; and  the  purchaser  must  be  able  to  show 
documentary  evidence  of  that  fact,  to  support  his  title.  Un- 
til the  capture  becomes  invested  with  the  character  of  prize 
by  a sentence  of  condemnation,  the  right  of  property  is  in 
abeyance,  or  in  a state  of  legal  sequestration.  It  cannot  be 
alienated  or  disposed  of,  but  the  possession  of  it  by  the  go- 
vernment of  the  captor  is  a trast  for  the  benefit  of  those  who 
may  be  ultimately  entitled.  This  salutary  rule,  and  one  so 
necessary  to  check  irregular  conduct,  and  individual  out- 
rage, has  been  long  established  in  the  English  admiralty,*’ 


a B 3 c.  6. 

b Q.  J Pub.  b.  I.  c.  ).  and  c.  S 

c Cart/i.  423.  10  Shd.  79.  12  Mod.  113.  2 Burr.  694.  3 Bob. 

97.  in  noh's. 
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and  it  is  now  every  where  recognised  as  the  law  and  prac- 
tice of  nations.* 

The  condemnation  must  be  pronounced  by  a prize  court 
of  the  government  of  the  captor,  sitting  either  in  the  coun- 
try of  the  captor  or  of  his  ally.  The  prize  court  of  an  ally 
cannot  condemn.  Prize  or  no  prize  is  a question  belonging 
exclusively  to  the  courts  of  the  country  of  the  captor.  The 
reason  of  this  rule  is  said  to  be,*  that  the  sovereign  of  the 
captors  has  a right  to  inspect  their  behaviour,  for  he  is  an- 
swerable to  other  states  for  the  acts  of  the  captor.  The 
prize  court  of  the  captor  may  sit  in  the  territory  of  the  ally, 
but  it  is  not  lawful  for  such  a court  to  act  in  a neutral  terri- 
tory. Neutral  ports  are  not  intended  to  be  auxiliary  to  the 
operations  of  the  power  at  war,  and  the  law  of  nations  has 
clearly  ordained,  that  a prize  court  of  a belligerent  captor 
cannot  exercise  jurisdiction  in  a neutral  country.  This  pro- 
hibition rests  not  merely  on  the  unfitness  and  danger  of 
making  neutral  ports  the  theatre  of  hostile  proceedings,  but 
it  stands  on  the  ground  of  the  usage  of  nations.* 

It  was  for  some  time  supposed  that  a prize  court,  though 
sitting  in  the  country  of  its  own  sovereign,  or  of  his  ally,  had 
no  jurisdiction  over  prizes  lying  in  a neutral  port,  because 
the  court  wanted  that  possession  which  was  deemed  essen- 
tial to  the  exercise  of  a jurisdiction  in  a proceeding  in  rem. 
The  principle  was  admitted  to  be  correct  by  Sir  William 
Scott,  in  the  case  of  the  Henrick  Sf  Maria, ^ and  he  acted 


a Flad  Owen,  1 Rob.  117.  Henrick  and  Maria,  4 Rob.  45.  f'al- 
tel,  b.  3.  c.  14.  sec.  216.  Heineccii,  Opera,  edit.  Geneva,  1744,  tom. 
2.310.360.  5 Rob.  294.  Doug.  b9l.  8 CrancA,  226.  4 Wheaton, 
298.  6 Taunton,  25.  2 Dallas,  1 , 2.  4. 

b RxUherfortKi  Inetitutee,  b.  2.  c.  9. 

c Glass  V.  The  Sloop  Betsey,  3 Dallat,  6.  Flad  Owen,  1 Rob. 
114.  Havelock  v.  Rockwood,  8 7>rm,  268.  Oddy  v.  Bovill,  2 £<m(, 
475.  Jlnsveer  to  the  Prxutian  Memorial,  1753.  [.’Invincible,  1 
Wheat.229.  The  Estrella,  4 Wheat.  29H. 
d 4 Rob.  43 
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upon  it  in  a prior  case.*  But  he  considered  that  the  En- 
glish admiralty  had  gone  too  far,  in  supporting  condemna- 
tions, in  England,  of  prizes  abroad  in  a neutral  port,  to  per- 
mit him  to  recall  the  vicious  practice  of  the  court  to  the  ac- 
knowledged principle  ; and  the  English  rule  is  now  defini- 
tively settled,  agreeably  to  the  old  usage,  and  the  practice 
of  other  nations.  The  Supreme  Court  of  the  United  States 
has  followed  the  English  rule,  nud  it  has  held  valid  the 
condemnations,  by  a belligerent  court,  of  prizes  carried  into 
a neutral  port,  and  remaining  there.  This  was  deemed  the 
most  convenient  practice  for  neutrals,  as  well  as  for  the  par- 
ties at  war,  and  though  the  prize  was  in  fact  within  a neu- 
tral jurisdiction,  it  was  still  to  he  deemed  under  the  con- 
trol, or  of  the  captor.*’ 

Sometimes  circumstances  will  not  permit  property  cap- 
tured at  sea  to  be  sent  into  port  ; and  the  captor,  in  such 
cases,  may  either  destroy  it,  or  permit  the  original  owner 
to  ransom  it.  It  was  formerly  the  general  custom  to  redeem 
property  from  the  hands  of  the  enemy  by  ransom,  and  the 
contract  is  undoubtedly  valid,  when  municipal  regulations 
do  not  intervene.  It  is  now  hut  little  known  in  the  com- 
mercial law  of  England,  for  several  statutes  in  the  reign 
of  Geo.  111.  absolutely  prohibited  to  British  subjects  the 
privilege  of  ransom  of  property  captured  at  sea,  unless  in  a 
case  of  extreme  necessity,  to  be  judged  of  by  the  court  of 
admiralty.'  A ransom  bill,  when  not  locally  prohibited, 
is  a war  contract,  protected  by  good  faith  and  the  law  of 
nations ; and  notwithstanding  that  the  contract  is  consider- 
ed in  England  as  tending  to  relax  the  energy  of  war,  and 


a Note  to  the  case  of  the  IlerstelJer,  t liob.  Adm.  Rep.  100.  Edit. 
Phil.  1810. 

A G Rob.  Rep.  138.  Note  to  the  case  of  the  schooner  Sophie. 
Smart  v.  Wolf,  3 7Vrm  Rep.  823.  Byiik.  by  Ihtpnnceau,  p.  38.  note. 
Hudson  V.  Giicstier,  1 rr«acA,2t>3.  Willinais  v.  .Armroyd,  7 Cranch, 
423. 

c I Chilly  on  Comm.  Imw,  428. 
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deprive  cruisers  of  the  chance  of  recapture,  it  is,  in  many 
views,  highly  reasonable  and  humane.  Other  maritime 
nations  regard  ransoms  as  binding,  and  to  be  classed  among 
the  few  legitimate  commercia  belli.  They  have  never  been 
prohibited  in  this  country ; and  the  act  of  Congress  of 
August  2d,  1813,  interdicting  the  use  of  British  licenses  or 
passes,  did  not  apply  to  the  contract  of  ransom.* 

The  effect  of  a ransom  is  equivalent  to  a safe  conduct 
granted  by  the  authority  of  the  state  to  which  the  captor 
belongs,  and  it  binds  tbe  commanders  of  other  cruisers  to 
respect  the  safe  conduct  thus  given,  and  under  the  implied 
obligation  of  the  treaty  of  alliance,  it  binds  equally  the 
cruisers  of  the  allies  of  the  captor’s  country.*'  From  the 
very  nature  of  the  connexion  between  allies,  their  compacts 
with  the  common  enemy  must  bind  each  other,  when  they 
tend  to  accomplish  the  objects  of  the  alliance.  If  they 
did  not,  the  ally  would  reap  all  the  fruits  of  the  compact, 
without  being  subject  to  the  terms  and  conditions  of  it ; and 
the  enemy  with  whom  the  agreement  was  made,  would  be 
exposed,  in  regard  to  the  ally,  to  all  the  disadvantages  of  it, 
without  participating  in  the  stipulated  benefits.  Such  an 
inequality  of  obligation  is  contrary  to  every  principle  of 
reason  and  justice.** 

The  safe  conduct  implied  in  a ransom  bill,  requires  that 
the  vessel  should  be  found  within  the  course  prescribed, 
and  within  die  time  limited  by  the  contract,  unless  forced 
out  of  her  course  by  stress  of  weather,  or  unavoidable  ne- 
cessity.** If  the  vessel  ransomed  perishes  by  a peril  of  the 
sea,  before  arrival  in  port,  the  ransom  is,  nevertheless,  due, 
for  the  captor  has  not  insured  the  prize  against  the  perils 

a 2 .4sum  on  Maritime  Lau>,  ch.  4.  art.  6.  t Emerigrm,  ch.  12. 
■ec.  21.  2 Kotin,  art.  66.  p.  149.  Z.e  Ouit/on,  ch.  6.  art.  2.  GroiUu, 
b.  3.  c.  19.  ]5Johnton,6.  Goodrich  v.  Gordon. 

b 2 Datlat,  15.  Miller  v.  The  Resolution. 

e Miller  V.  Miller.  2 Dallai,  15.  PolKier,  Train  du  Droit  de  Pro- 
f/rUU,  No.  134. 

d PothUr.ibid.  No.  134,  135. 
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of  the  sea,  but  only  against  recapture  by  cruisers  of  his  own 
nation,  or  of  the  allies  of  his  country.  If  there  should  be 
a stipulation  in  the  ransom  contract,  that  the  ransom  should 
not  be  due  if  the  vessel  was  lost  by  sea  perils,  the  provision 
ought  to  be  limited  to  total  losses  by  shipwreck,  and  not  to 
mere  stranding,  which  might  lead  to  frauds,  in  order  to  save 
the  cargo  at  the  expense  of  the  ship.* 

If  the  vessel  should  be  recaptured  out  of  the  route  pre- 
scribed by  the  contract  for  her  return,  or  after  the  time 
allowed  for  her  return,  and  be  adjudged  lawful  prize,  it  has 
been  made  a question  whether  the  debtors  of  the  ransom 
are  discharged  from  their  contract.  Valin'’  says,  that,  ac- 
cording to  the  constant  practice,  the  debtors  are  discharged 
in  such  case,  and  the  price  of  the  ransom  is  deducted  from 
the  proceeds  of  the  prize,  and  given  to  the  first  captor,  and 
the  residue  goes  to  the  second  taker.  So,  if  the  captor 
himself  should  afterwards  be  taken  by  an  enemy’s  cruiser, 
together  with  his  ransom  bill,  the  ransom  becomes  part  of 
the  lawful  conquest  of  the  enemy,  and  the  debtors  of  the 
ransom  are,  consequently,  discharged." 

In  the  case  of  Ricard  v.  Betlenham,^  an  English  vessel 
was  captured  by  a French  privateer  in  the  warof  1756,  and 
ransomed,  and  a hostage  given  as  a security  for  the  payment 
of  the  ransom  bill.  The  hostage  died  while  in  possession 
of  the  French,  and  it  was  made  a question  in  the  K.  B.  in  a 
suit  brought  upon  the  ransom  bill  after  the  peace,  whether 
the  death  of  the  hostage  discharged  the  contract,  and  whe- 
ther the  alien  could  sue  on  the  ransom  bill  in  the  English 
courts.  It  was  shown,  that  such  a contract  was  valid  among 
the  other  nations  of  Europe,  and  that  the  owner  of  the  bill 
was  entitled  to  sue  upon  it,  and  that  it  was  not  discharged 
by  the  death  of  the  hostage,  who  was  taken  as  a mere  col- 


n Pnthier,  Ti-ailf  du  Droit  di  PropriiU,  No.  138. 
6 Ord.  dtt  PriJtrt,  art.  19. 
c Potkier,  TriUe  de  PropriiU-,  No.  139,  140. 
d 3 Btrr.  1734. 
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lateral  security,  and  the  plaintiff  was,  accordingly,  allowed 
to  recover.  But  it  has  been  since  decided,  and  it  Is  now 
understood  to  be  the  law,  that,  during  war,  and  while  the 
character  of  alien  enemy  continues,  no  suit  will  lie  in  the 
British  courts,  by  the  enemy,  in  proper  person,  on  a ransom 
bill,  notwithstanding  it  is  a contract  arising y'ure  beUi.'  The 
remedy  to  enforce  payment  of  the  ransom  bill  for  the  bene- 
fit of  the  enemy  captor,  is  by  an  action  by  the  imprisoned 
hostage,  in  the  courts  of  his  own  country,  for  the  recovery 
of  bis  freedom.  This  severe  technical  objection  would  seem 
to  be  peculiar  to  the  British  courts,  for  It  was  shown,  in  the 
case  of  Ricard  v.  Bettenham,  to  be  the  practice  in  France 
and  Holland,  to  sustain  such  actions  by  the  owner  of  the 
ransom  contracL  Lord  Mansfield  considered  the  contract 
as  worthy  to  be  sustained  by  sound  morality  and  good  po- 
licy, and  as  governed  by  the  law  of  nations,  and  the  eternal 
rules  of  justice.'’  The  practice  in  France,"  when  a French 
vessel  has  been  ransomed,  and  a hostage  given  to  the  ene- 
my, is  for  the  officers  of  the  admiralty  to  seize  the  vessel 
and  her  cargo,  on  her  return  to  port,  in  order  to  compel  the 
owners  to  pay  the  ransom  debt,  and  relieve  the  hostage  ; 
and  this  is  a course  dictated  by  a prompt  and  liberal  sense 
of  justice. 

The  recapture  of  tlie  ransom  bill,  according  to  Valin,'* 
puts  an  end  to  the  claim  of  the  captor.  He  may  be  de- 
prived of  the  entire  benefit  of  his  prize,  as  well  as  of  the 
ransom  bill,  either  by  recapture  or  rescue,  and  the  questions 
arising  on  them  lead  to  the  consideration  of  postliminy  and 
salvage.  Upon  recapture  from  pirates,  the  property  is  to 
be  restored  to  the  owner,  on  the  allowance  of  a reasonable 
compensation  to  the  retaker,  in  the  nature  of  salvage  ; for  it 


a Anthon  v.  Fisher,  Doug.  649.  note.  I Rob.  169.  The  Hoop. 
6 Cornu  v.  Blackburne, 641. 
c Pothier  de  PropriiU,  No.  144. 
d Tom.  2.  liv.  3.  tit.  9.  art.  19. 
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is  a principle  of  the  law  of  nations,  tliat  a capture  by  pirates 
does  not,  like  a capture  by  an  enemy  in  solemn  war,  change 
the  title,  or  divest  the  original  owner  of  his  right  to  the 
property,  and  it  does  not  require  the  doctrine  of  postliminy 
to  restore  it.*  In  France,  property  may  be  reclaimed  by 
the  owner  within  a year  and  a day but  in  some  other 
countries  (and  Grotius  mentions  Spain  and  Venice)  the  rule 
formerly  was,  that  the  whole  property  recaptured  from  pi- 
rates went  to  the  retaker,  and  this  rule  was  founded  on  the 
consideration  of  the  desperate  nature  of  the  recovery. 

JmtPostu-  The  jta  postliminii  was  a fiction  of  the  Roman  law,  by 
which  persons  or  things  taken  by  the  enemy  were  restored 
to  their  former  state,  upon  coming  again  under  the  power  of 
the  nation  to  which  they  formerly  belonged.  Postliminium 
Jingii  eum  qui  captus  est,  in  civitate  semper  fuisse.‘  It 
is  a right  recognised  by  the  law  of  nations,  and  contributes 
essentially  to  mitigate  the  calamities  of  war.  When,  there- 
fore, property  taken  by  the  enemy  is  either  recaptured  or 
rescued  from  him,  by  the  fellow  subjects  or  allies  of  the 
original  owner,  it  does  not  become  the  property  of  the  re^ 
captor  or  rescuer,  as  if  it  had  been  a new  prize,  but  it  is 
restored  to  the  original  owner,  by  right  of  postliminy,  upon 
certain  terms.  Moveables  are  not  entitled,  by  the  strict 
rules  of  the  laws  of  nations,  to  the  full  benefit  of  postliminy, 
unless  retaken  from  the  enemy  promptly  after  the  capture, 
for  tlien  the  original  owner  neither  finds  a difficulty  in  re- 
cognising his  effects,  nor  is  presumed  to  have  relinquished 
them.  Real  property  is  easily  identified,  and  therefore, 
more  completely  within  the  right  of  postliminy  ; and  the 
reason  for  a stricter  limitation  of  it  in  respect  to  personal 
property  arises  from  its  transitory  nature,  and  the  diffi- 
culty of  identifying  it,  and  the  consequent  presumption 
that  the  original  owner  had  abandoned  the  hope  of  reco- 


a Grolim,  b.  3.  c.  9.  sec.  16,  17.  Bynk.  Q.  J,  P.  c.  15  and  17. 
b Palin,  Com.  tom.  2.  261. 
c Inst,  1.  12.  5. 
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very.*  This  right  does  not  take  effect  in  neutral  countries, 
because  the  neutral  nation  is  bound  to  consider  the  war  on 
each  side  as  equally  just,  so  far  as  relates  to  its  effects,  and 
to  look  upon  every  acquisition  made  by  either  party,  as  a 
lawful  acquisition  ; with  the  e.\ception  of  cases  where  the 
capture  itsejf  is  an  infringement  of  the  Jurisdiction  or  rights 
of  the  neutral  power.’’  If  one  party  was  allowed,  in  a neu- 
tral territory,  to  enjoy  the  right  of  claiming  goods  taken  by 
the  other,  it  would  be  a departure  from  the  duty  of  neutrality. 
The  right  of  postliminy  takes  place,  therefore,  only  within 
the  territories  of  the  nation  of  the  captor,  or  of  his  ally  f 
and  if  a prize  be  brought  into  a neutral  port  by  the  captors, 
it  docs  not  return  to  the  former  owner  by  the  law  of  post- 
liminy, because  neutrals  are  bound  to  take  notice  of  the 
military  right  which  possession  gives,  and  which  is  the  only 
evidence  of  right  acquired  by  military  force,  as  contradis- 
tinguished from  civil  rights  and  titles.  They  are  bound  to 
take  the  fact  for  the  law.  Strictly  speaking,  there  is  no  such 
thing  as  a marine  tort  between  belligerents.  All  captures 
are  to  be  deemed  lawful,  and  they  have  never  been  held 
within  the  cognizance  of  the  prize  tribunals  of  neutral  na- 
tions.'* With  respect  to  persons,  the  right  of  postliminy 
takes  place  even  in  a neutral  country,  so  that  if  a captor 
brings  his  prisoners  into  a neutral  port,  he  may,  perhaps, 
confine  them  on  board  his  ship,  as  being,  by  fiction  of  law, 
part  of  the  territory  of  his  sovereign,  but  he  has  no  control 
over  them  on  shore.* 


a yallel,  b.  3.  c.  14.  sec.  309. 

6 M'Donoiigh  v.  Daiincry,  SDnllat,  188.  198.  The  Josefa  Se- 
guada,  5 JVhealont  338.  358.  See  also  ywrf,  p.  121. 
c VatUl,  b.3.c.l4.  see.  307,  308. 
d L'Amistad  deRucs,  5 IFAeoton,  390. 

e VnUel,  b.  3.  C.  7.  sec.  132.  Byn4r.  by  Duponeeau,  p.  116,  117. 
rotes.  Jl^itlrinn  Ord.  o/A'entrnlily,  A'tg'Uft  "ith,  1803, art.  19.  By 
one  of  the  provisions  of  a commercial  treaty  betwen  Carthage  and 
Rome,  in  the  earliest  period  of  the  Roman  republic,  soon  after  the 
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In  respect  to  real  property,  tlie  acquisition  by  the  con- 
queror is  not  fully  consummated  until  confirmed  by  the 
treaty  of  peace,  or  by  the  entire  submission  or  destruction 
of  the  state  to  which  it  belonged.  If  it  be  recovered  by 
the  original  sovereign,  it  returns  to  the  former  proprietor, 
notwithstanding  it  may,  in  the  mean  time,  have  been  trans- 
ferred by  purchase.  The  purchaser  is  understood  to  have 
taken  the  property  at  the  hazard  of  a recovery  or  recon- 
quest before  the  end  of  the  war.  But  if  the  real  property, 
as  a town  or  portion  of  the  territory,  for  instance,  be  ceded 
to  the  conqueror  by  the  treaty  of  peace,  the  right  of  post- 
liminy is  gone  for  ever,  and  a previous  alienation  by  the 
conqueror  would  be  valid.* 

In  a land  war,  moveable  property,  after  it  has  been  in 
complete  possession  of  the  enemy  for  twenty-four  hours, 
(and  which  goes  by  the  name  of  booty,  and  not  prize,)‘ 
becomes  absolutely  his,  without  any  right  of  postliminy  in 
favour  of  the  original  owner ; and  much  more  ought  this 
species  of  property  to  be  protected  from  the  operation  of 
the  rule  of  postliminy,  when  it  has  not  only  passed  into  the 
complete  possession  of  the  enemy,  but  been  bona  fide  trans- 
ferred to  a neutral.  By  the  ancient  and  strict  doctrine  of 
the  law  of  nations,  captures  at  sea  fell  under  the  same  rule  as 
other  moveable  property,  taken  on  land,  and  goods  so  taken 
were  not  recoverable  by  the  original  owner  from  the  res- 
cuer or  retaker.  But  the  municipal  regulations  of  most 
states,  have  softened  the  rigour  of  the  law  of  nations  on  this 
point,  by  an  equitable  extension  of  the  right  of  postliminy, 
as  against  a recaption  by  their  own  subjects.  The  ordi- 
nances of  several  of  the  continental  powers  confined  the 
right  of  restoration,  on  recaption,  to  cases  where  the  pro- 


expc(Ktion  of  Tarquin,  it  was  stipulated,  that  if  either  party  should 
bring  into  the  ports  of  the  other,  prisoners  taken  from  anally,  the 
prisoners  might  be  reclaimed  and  set  free.  Polybius,  b.  3.  c.  3. 
a Fatlel,  b.  3.  c.  11.  sec.  212.  Martesu,  b.  8.  c.  3,  sec.  11,12. 
b 2 Dodson's  Adm.  4 1C. 
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perty  had  not  been  in  possession  of  the  enemy  above  twen- 
ty-four hours.  This  was  the  rule  of  the  French  ordinance 
of  1681,*  but  now  the  right  is  every  where  understood  to 
continue  until  sentence  of  condemnation,  and  no  longer. 

It  is  also  a rule  on  this  subject,  that  if  a treaty  of  peace 
makes  no  particular  provisions  relative  to  captured  property, 
it  remains  in  the  same  condition  in  which  the  treaty  finds 
it,  and  it  is  tacitly  conceded  to  the  possessor.  The  right  of 
postliminy  no  longer  exists,  after  the  conclusion  of  the  peace. 
It  is  a right  which  belongs  exclusively  to  a state  of  war,'’ 
and,  therefore,  a transfer  to  a neutral,  before  the  peace,  even 
without  a judicial  sentence  of  condemnation,  is  valid,  if  there 
has  been  no  recovery  or  recaption  before  the  peace.  The 
inter\-cntion  of  peace  cures  all  defects  of  title,  and  vests  a 
lawful  possession  in  the  neutral,  equally  as  the  title  of  the 
enemy  captor  himself  is  quieted  by  the  intervention  of 
peace.'  The  title,  in  the  hands  of  such  a neutral,  could  not 
be  defeated  in  favour  of  the  original  owner,  even  by  his  sub- 
sequently becoming  an  enemy.  It  would  only  be  liable, 
with  his  other  property,  to  be  seized  as  prize  of  war.'* 

Every  power  is  obliged  to  conform  to  these  rules  of  the 
law  of  nations  relative  to  postliminy,  where  the  interests  of 
neutrals  are  concerned.  But  in  cases  arising  between  her 
own  subjects,  or  between  them  and  those  of  her  allies,  the 
principle  may  undergo  such  modifications  as  policy  dic- 
tates. Thus,  by  several  English  statutes,  the  maritime  right 
of  postliminy,  as  among  English  subjects,  subsists  to  the  end 
of  the  war;  and,  therefore,  ships  or  goods,  captured  at  sea 
by  an  enemy,  and  retaken  at  any  period  during  the  war,  and 
whether  before  or  after  sentence  of  condemnation,  are  to 
be  restored  to  the  original  proprietor,  on  securing  to  the  re- 
captors certain  rates  of  salvage,  as  a compensation  or  re- 


n Liv.  3.  tit.  9.  Du  Prizu,  art.  8. 
i yaltel,  b.  3.  c.  14.  sec.  216. 
e Schooner  Sopliio,  6 Roh.  138. 
d The  Puriasinia  Conception,  6 Rob.  45. 
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ward  for  the  service  they  have  performed.*  The  maritime 
law  of  England  gives  the  benefit  of  this  liberal  rule  of  resti- 
tution, with  respect  to  the  recaptured  property  of  her  own 
subjects,  to  her  allies,  unless  it  appears  that  they  act  on  a 
less  liberal  principle,  and  then  jt  treats  them  according  to 
their  own  measure  of  justice.*  The  allotment  of  salvage, 
on  recapture  or  rescue,  is  a question  not  of  municipal  law 
merely,  except  as  to  the  particular  rates  of  it.  It  is  a ques- 
tion of  theytes  gentium,  when  the  subjects  of  allies  or  neu- 
tral states  claim  the  benefit  of  the  recaption.  The  restitu- 
tion is  a matter  not  of  strict  right,  after  the  property  has 
been  vested  in  the  enemy,  but  one  of  favour  and  relaxation ; 
and  the  belligerent  recaptor  has  a. right  to  annex  a reason- 
able condition  to  his  liberality.*  Neutral  property,  retaken 
from  the  enemy,  is  usually  restored,  without  the  payment 
of  any  salvage,  unless,  from  the  nature  of  the  case,  or  the 
usages  of  the  enemy,  there  was  a probability  that  the  pro- 
perty would  have  been  condemned,  if  carried  into  the  en- 
emy’s ports,  and,  in  that  case,  a reasonable  salvage  ought 
to  be  allowed,  for  a benefit  has  been  conferred.'* 

The  United  States,  by  the  act  of  Congress  of  3d  March, 
1800,  directed  restoration  of  captured  property,  at  sea,  to 
the  foreign  and  friendly  owner,  on  the  payment  of  reasona- 
ble salvage ; but  the  act  was  not  to  apply  when  the  property 
had  been  condemned  as  prize  by  a competent  court,  before 
recapture ; nor  when  the  foreign  government  would  not 
restore  the  goods  or  vessels  of  the  citizens  of  the  United 
States,  under  the  like  circumstances.  The  statute  coniinu- 


a 1 Chitty  on  Commercial  Late,  435. 
h The  Santi  Cruz,  1 Rob.  49. 

c The  Two  Friends,  1 Rob.2T\.  Jifanhall  oti  Im.  414.  Doug.  646. 
4 The  Wax  Onskan,  2 Rob.  299.  Tlie  Carlotta,  5 Rob.  54. 
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ed  the  jut  portliminii,  until  the  property  was  devested  by  a 
sentence  of  condemnation,  and  no  longer ; and  this  was  the 
role  adopted  in  the  English  courts,  before  the  extension  of 
the  right  of  postliminy  by  statutes,  in  the  two  last  reigns.' 


a Lord  Manelield,  2 Burr.  693.  1209.  The  L’Actif,  I Edv>,  Adm, 
186. 


Voi..  1. 


15 


Digitized  by  Google 


Digitized  by  Google 


LECTURE  VI. 


OF  THE  GENERAL  RIGHTS  AND  DUTIES  OP  NEUTRAL 
NATIONS. 

The  rights  and  duties  which  belong  to  a state  of  neutra* 
lily  form  a very  interesting  title  in  the  code  of  interna- 
tional law.  They  ought  to  be  objects  of  particular  study 
in  this  country,  inasmuch  as  it  is  our  true  policy  to  cherish 
a spirit  of  peace,  and  to  keep  ourselves  free  from  those  po- 
litical connexions  which  would  tend  to  draw  os  into  the 
vortex  of  European  contests.  A nation  that  maintains  a 
firm  and  scrupulously  impartial  neutrality,  and  commands 
the  respect  of  all  other  nations  by  its  prudence,  justice,  and 
good  faith,  has  the  best  chance  to  preserve  unimpaired  the 
blessings  of  its  commerce,  the  freedom  of  its  institutions, 
and  the  prosperity  of  its  resources.  Belligerent  nations 
are  interested  in  the  support  of  the  just  rights  of  neutrals* 
for  the  intercourse  which  is  kept  up  by  means  of  their 
commerce  contributes  greatly  to  mitigate  the  evils  of  war. 

The  public  law  of  Europe  has  established  the  principle, 
that,  in  time  of  war,  countries  not  parties  to  the  war,  nor 
interposing  in  it,  shall  not  be  materially  affected  by  its  ac- 
tion ; but  they  shall  be  permitted  to  carry  on  their  accus- 
tomed trade,  under  the  few  necessary  restrictions  which 
we  shall  hereafter  consider. 

It  belongs  not  to  a common  friend  to  judge  between  the  N>atr>i, 
belligerent  parties,  or  to  determine  the  question  of  right  p*'***'- 
between  them.*  The  neutral  is  not  to  favour  one  of  them 
to  the  detriment  of  the  other ; and  it  is  an  essential  charac- 


« B'jnJc.  I.  1.  r.  9.  Burinmagvi,  vol.  e.  part  4.  r.  S.  aer.  16,  17. 
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ter  of  neutrality,  to  furnish  no  aids  to  one  party,  which  the 
neutral  is  not  equally  ready  to  famish  to  the  other.  A na- 
tion which  would  be  admitted  to  the  privileges  of  neutrality, 
must  perform  the  duties  it  enjoins.  Even  a loan  of  money 
to  one  of  the  belligerent  parties,  is  considered  to  be  a vio- 
lation of  neutrality.'  A fraudulent  neutrality  is  no  neutra- 
lity. But  the  neutral  duty  does  not  extend  so  far  as  to  pro- 
hibit the  fulfilment  of  antecedent  engagements,  which  may 
be  kept  consistently  with  an  exact  neutrality,  unless  they  go 
so  far  as  to  require  the  neutral  nation  to  become  an  associate 
in  the  war.**  If  a nation  be  under  a previous  stipulation, 
made  in  time  of  peace,  to  furnish  a given  number  of  ships 
or  troops  to  one  of  the  parties  at  war,  the  contract  may  be 
complied  with,  and  the  state  of  peace  preserved.  In  1788, 
Denmark  furnished  ships  and  troops  to  Russia,  in  her  war 
srith  Sweden,  in  consequence  of  a previous  treaty  prescri- 
bing the  amount,  and  this  was  declared  by  Denmark  to  be 
an  act  consistent  with  a spirit  of  amity  and  commercial  in- 
tercourse with  Sweden.  It  was  answered  by  the  latter  in 
her  counter  declaration,  that  though  she  could  not  reconcile 
the  practice  with  the  law  of  nations,  yet  she  embraced  tbe 
Danish  declaration,  and  confined  her  hostility,  so  far  as 
Denmark  was  concerned,  to  the  Danish  auxiliaries  furnished 
to  Russia.'  But  if  a neutral  power  be  under  contract  to 
furnish  succours  to  one  party,  he  is  said  not  to  be  bound  if 
his  ally  was  the  aggressor;  and  in  this  solitary  instance  the 


a Mr.  Piekering'g  LtUer  lo  Mttsrt.  Pinckney,  Marthall,  and 
Oerry,  Id  of  March,  1798.  In  Dewutz  r.  Hendricks,  9 Moorc't  C, 
B.  Rep.  586,  it  was  held  to  be  contrary  to  the  law  of  nations,  fur  per- 
sons residing  in  Enp’Iand,  to  enter  into  engagements  to  raise  money 
by  wuy  of  loan,  for  the  purpose  of  supporting  subjects  of  a foreign 
state  in  arms  against  a gorern^nt  in  friendship  with  England,  and 
no  right  of  action  attached  upon  any  such  contract. 

b Kattel,  b.  3.  c.  7.  sec.  101,  105,  Mr.  Jtffcnon't  Letter  to  Mr. 
Pinckney,  September  7th,  179.7. 
a Aiie  .4.  Reg,  for  1788,  tit.  Public  Papers,  p.  99. 
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nentral  may  examine  into  the  merits  of  the  war,  so  far  as  to 
see  whether  the  trosiw  /mdms  exists.*  An  inquiry  of  this 
kind,  instituted  by  the  party  to  the  contract,  for  the  purpose 
of  determining  on  its  binding  obligation,  holds  out  strong 
temptations  to  abuse  ; and,  in  the  language  of  Mr.  Jenkin- 
son,*  “ when  the  execution  of  guaranties  depends  on  ques- 
tions like  these,  it  will  never  be  difficult  for  an  ally  who  hath 
a mind  to  break  bis  engagements,  to  find  an  evasion  to  es- 
cape. ” 

A neutral  has  a right  to  pursue  his  ordinary  commerce, 
and  be  may  become  the  carrier  of  the  enemy’s  goods,  with- 
out  being  subject  to  any  confiscation  of  the  ship,  or  of  the 
neutral  articles  on  board ; though  not  without  the  risk  of 
having  the  voyage  interrupted  by  the  seizure  of  the  hostile 
property.  As  the  neutral  has  a right  to  carry  the  property 
of  enemies  in  his  own  vessel,  so,  on  the  other  hand,  his  own 
property  is  inviolable,  though  it  be  found  in  the  vessels  of 
enemies.  But  the  general  inviolability  of  the  neutral  cha- 
racter goes  further  than  merely  the  protection  of  neutral 
property.  It  protects  the  property  of  the  belligerents  when 
within  the  neutral  jurisdiction.  It  is  not  lawful  to  make 
neutral  territory  the  scene  of  hostility,  or  to  attack  an  enemy 
while  within  it ; and  if  the  enemy  be  attacked,  or  any  cap- 
ture made,  under  neutral  protection,  the  neutral  is  bound  to 
redress  the  injury,  and  eflect  restitution.'  The  books  are 
full  of  cases  recognising  this  principle  of  neutrality.  In 
the  year  1793,  the  British  ship  Grange  was  captured  in  De- 
laware bay  by  a French  frigate,  and,  upon  due  complaint, 
the  American  government  caused  the  British  ship  to  be 
promptly  restored.'^  So,  in  the  case  of  the  Anna,*  the 


a Bynk.  Q.  J.  P.  b.  1.  c.  9.  Valid,  b.  2.  c.  12.  sec.  168. 
b Ditcourn  on  the  Conduct  of  the  Oovemment  of  Great  Britain  in 
reepect  to  neutral  natione,  1757. 

c Orotiue,  b.  3.  c.  4.  sec.  8.  n.  3.  Bynh.  b.  1 , c.  8.  Vattel,  b.  3. 
c.  7.  sec.  132.  Burlamaqui,  vol.  2.  part  4.  c.  5.  sec.  19. 
d Mr,  Jfffereon'e  Letter  to  JU,  Tcmant,ff  151A  May,  1791. 
c 5 Rnh.  373. 
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sanctity  of  neutral  territory  was  fully  asserted  and  vindi- 
cated, and  restoration  made  of  property  captured  by  a Bri- 
tish cruiser  near  the  mouth  of  the  Mississippi,  and  within 
the  jurisdiction  of  the  United  States.  It  is  a violation  of 
neutral  territory,  for  a belligerent  ship  to  take  her  station 
within  it,  in  order  to  carry  on  hostile  expeditions  from  thence, 
or  to  send  her  boats  to  capture  vessels  being  beyond  it.  No 
use  of  neutral  territory,  for  the  purposes  of  war,  can  be  per- 
mitted. This  is  the  doctrine  of  the  government  of  the 
United  States.*  It  was  declared  judicially  in  fingland,  in 
the  case  of  the  Twee  Gebroeders  ; and  though  it  was  not 
understood  that  the  prohibition  extended  to  remote  objects 
and  uses,  such  as  procuring  provisions  and  other  innocent 
articles,  which  the  law  of  nations  tolerated,  yet  it  was  ex- 
plicitly declared,  that  no  proximate  acts  of  war  were  in 
any  manner  to  be  allowed  to  originate  on  neutral  gronnd  ; 
and  for  a ship  to  station  herself  within  the  neutral  line,  and 
,send  out  her  boats  on  hostile  enterprises,  was  an  act  of  hos- 
tility much  too  immediate  to  be  permitted.  No  act  of  hos- 
tility is  to  be  commenced  on  neutral  ground.  No  measure 
is  to  be  taken  that  will  lead  to  immediate  violence.  The 
neutral  is  to  carry  himself  with  perfect  equality  between 
both  belligerents,  giving  neither  the  one  nor  the  other  any 
advantage  ; and  if  the  respect  due  to  neutral  territory  be 
violated  by  one  party,  without  being  promptly  punished  by 


n ,Vt.  Rnndolph’t  Circular  to  the  Oovernore  of  the  eeeerat  itates, 
,dpril  tC)th,\195,  The  American  Commissioners  to  the  Court  of 
France.  (Messrs.  Benjamin  Franklin,  Silas  Deane,  and  Arthur  Lee,) 
in  their  Circular  Letter,  in  1777,  to  the  Commanders  of  American 
armed  vessels,  carried  very  far  the  extension  of  neutral  protection, 
when  they  applied  it  indiscriminately  to  all  captures  “ within  sight  of 
a neutral  coast.”  Diplomatic  Correejmndcnce,  by  Sparfee,  vol.  2. 
110.  I'ide  Supra,  sec.  2. 
b 3 Rob.  102. 
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just  animadversion,  it  would  soon  provoke  a similar  treat* 
ment  from  the  other  party,  and  the  neutral  ground  would 
become  the  theatre  of  war.* 

If  a belligerent  cruiser  inoffensively  passes  over  a portion 
of  water  lying  within  neutral  jurisdiction,  that  fact  is  not 
usually  considered  such  a violation  ofthe  territory  as  to  affect 
and  invalidate  an  ulterior  capture  made  beyond  it.  The  pas- 
sage of  ships  over  territorial  portions  of  the  sea,  is  a thing  less 
guarded  than  the  passage  of  armies  on  land,  because  less  in- 
convenient, and  permision  to  pass  over  them  is  not  usually 
required  or  asked.  To  vitiate  a subsequent  capture,  the 
passage  must  at  least  have  been  expressly  refused,  or  the 
permission  to  pass  obtained  under  false  pretences.*’ 

The  right  of  a refusal  of  a pass  over  neutral  territory  to 
the  troops  of  a belligerent  power,  depends  more  upon  tite 
inconvenience  falling  on  the  neutral  state,  than  on  any  in- 
justice committed  to  the  third  party,  who  is  to  be  affected 
by  the  permission  or  refusal.  It  is  no  ground  of  complaint 
against  the  intermediate  neutral  state,  if  it  grants  a passage 
to  belligerent  troops,  though  inconvenience  may  thereby 
ensue  to  the  adverse  beljigerent.  It  is  a matter  resting  in  the 
sound  discretion  of  the  neutral  power,  who  may  grant  or 
withhold  the  permission,  without  any  breach  of  neutrality.” 


a When  Don  Miguel,  in  1828,  ascended  the  throne  of  Portugal  by 
a vote  of  the  Portuguese  Cortes,  in  violation  of  the  title  by  succession 
of  his  niece  Donna  Maria,  England  declared  herself  neutral  as  be- 
tween those  claimants  in  their  domestic  quarrel  for  the  crown. 
Having  declared  her  neutrality,  England  maintained  it  with  fidelity 
and  vigour.  She  would  not  allow  any  warlike  equipments  by  either 
party  in  her  ports,  and  when  an  armament  had  been  fitted  out  in  dis- 
guise, and  sailed  from  Plymouth,  in  support  of  the  claims  of  Donna 
Maria,  England  sent  a naval  force,  and  actually  intercepted  the  Por- 
tuguese armament  in  its  destination  to  the  island  Terceira. 

6 The  Twee  Gebroeders,  3 Bob.  336. 

c Groittu,  b.  2.  r.  2.  sec.  13.  VaUd,  b.  3.  c.  7.  sec.  1 19.  123.  127. 
Sir  William  Scott,  3 Boh,  383. 
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Bynkershoeck*  makes  one  exception  to  the  general  invio- 
lability of  neutral  territory,  and  supposes  that  if  an  enemy 
be  attacked  on  hostile  ground,  or  in  the  open  sea,  and  flee 
within  the  jurisdictio.i  of  a neutral  state,  the  victor  may  pur- 
sue him  dvm  fervet  ujmt,  and  seise  his  prise  within  the  neu- 
tral state.  He  rests  his  opinion  entirely  on  the  authority 
and  practice  of  the  Dutch,  and  admits  that  he  had  never 
seen  the  distinction  taken  by  the  publicists,  or  in  the  prac- 
tice of  nations.  It  appears,  however,  that  Casaregis,  and 
several  other  foreign  jurists  mentioned  by  Asuni,’’  held  a 
similar  doctrine.  But  d’Abreu,  Valin,  Eraerigon,  Vattel, 
Asuni,  and  others,  maintain  the  sounder  doctrine,  that  when 
the  flying  enemy  has  entered  neutral  territory,  he  is  placed 
immediately  under  the  protection  of  the  neutral  power. 
The  same  broad  principle  that  would  tolerate  a forcible  en- 
trance upon  neutral  ground  or  waters,  in  pursuit  of  the  foe^ 
would  lead  the  pusuer  into  the  heart  of  a commercial  port. 
There  is  no  exception  to  the  rule,  that  every  voluntary  en- 
trance into  neutral  territory,  with  hostile  purposes,  is  abso- 
lutely unlawful.'  The  neutral  border  must  not  be  used  as  a 
shelter  for  making  preparations  to  renew  the  attack  ; and 
though  the  neutral  is  not  obliged  to  refuse  a passage  and  safety 
to  the  pursued  party,  he  ought  to  cause  himtadepart  as  soon 
as  possible,  and  not  to  lie  by  and  watch  his  opportunity  for 
further  contest.  This  would  be  making  the  neutral  country 
directly  auxiliary  to  the  war,  and  to  the  comfort  and  sup- 
port of  one  party.  In  the  case  of  the  Anna,'^  Sir  William 
Scott  was  inclined  to  agree  with  Bynkershoeck  to  this  ex- 
tent : that  if  a vessel  refused  to  submit  to  visitation  and 
search,  and  fled  within  neutral  territory,  to  places  which 
were  uninhabited,  like  the  little  mud  islands  before  the 


a Q.  J.  P.  b.  1.  ch.  8. 
b Maritime  Lam,  vol.  S.  223.  edit.  N.  V. 

e Pallet,  b.  3.  c.  7.  sec.  133.  1 Emerig,  Trailt  dtt  Ase.  449.  Atun‘ 
vol.  2,  223. 

d h Hob,  363. 
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mouth  of  the  Mississippi,  and  the  cruiser,  without  injury  or 
annoyance  to  any  person,  should  quietly  take  possession  of 
his  prey,  he  would  not  stretch  the  point  so  far,  on  that  ac- 
count only,  as  to  hold  the  capture  illcgak  But,  in  this,  as 
well  as  in  every  other  case  of  the  like  kind,  there  is,  instric- 
tojure,  a violation  of  neutral  jurisdiction,  and  the  neutral 
power  would  have  a right  to  insist  on  a restoration  of  the 
property.  It  was  observed  by  the  same  high  authority,  in 
another  case,  depending  on  a claim  of  territory,*  “ that 
when  the  fact  is  established,  it  overrules  every  other  con- 
sideration. The  capture  is  done  away  ; the  property  must 
be  restored,  notwithstanding  that  it  may  actually  belong  to 
the  enemy.” 

A neutral  has  no  right  to  inquire  into  the  validity  of  a cap- 
ture, except  in  cases  in  which  the  rights  of  neutral  jurisdic- 
tion were  violated  ; and,  in  such  cases,  the  neutral  power 
will  restore  the  property,  if  found  in  the  hands  of  the  offen- 
der, and  within  its  jurisdiction,  regardless  of  any  sentence 
of  condemnation  by  a court  of  a belligerent  captor It 
belongs  solely  to  the  neutral  government  to  raise  the  objec- 
tion to  a capture  and  title,  founded  on  the  violation  of  neu- 
tral rights.  The  adverse  belligerent  has  no  right  to  com- 
plain, when  the  prize  is  duly  libelled  before  a competent 
court.*  If  any  complaint  is  to  be  made  on  the  part  of  the 
captured,  it  must  be  by  his  government  to  the  neutral  go- 
vernment, for  a fraudulent,  or  unworthy,  or  unnecessary 
submission  to  a violation  of  its  territory,  and  such  submis- 
sion will  naturally  provoke  retaliation.  In  the  case  of 
prizes  brought  within  a neutral  port,  the  neutral  sovereign 
exercises  jurisdiction  so  far  as  to  restore  the  property  of  its 


a The  Vrow  Auim  Calharinn,  5 Roh,  15. 

b Tile  Arro^jante  Barceiones,  7 Whentony  496,  Th/i  •Austrian 
Ordinance  of  A'eulraldij^  August  7,  1803.  art,  lU.  La  Anuslad  de 
Ruef,  5 Whealont  390, 

c 3 Rid).  J62.  note.  Case  of  the  Elrusco. 

VoL.  I.  IG 
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own  subjects,  illegally  captured  ; and  this  is  done,  says 
Valin,*  by  way  of  compensation  for  the  asylum  granted  to 
the  captor  and  his  prize.  It  has  been  held,  in  this  coun- 
try, that  foreign  ships,,  offending  against  our  laws,  within 
our  jurisdiction,  may  be  pursued  and  seized  upon  the  ocean, 
and  rightfully  brought  into  our  ports  for  adjudication.* 
The  government  of  the  United  States  was  w'hrranted  by 
the  law  and  practice  of  nations,  in  the  declarations  made 
in  1793,  of  the  rules  of  neutrality,  which  are  particularly  re- 
cognised as  necessary  to  be  observed  by  the  belligerent 
powers,  in  their  intercourse  with  this  country.*  These 
rules  were,  that  the  original  arming  or  equipping  of  vessels 
in  our  ports,  by  any  of  the  powers  at  war,  for  military  ser- 
_yice,  was  unlawful  ; and  no  such  vessel  was  entitled  to  an 
asylum  in  our  ports.  The  equipment  by  them  of  govern- 
ment vessels  of  war,  in  matters  which,  if  done  to  other  ves- 
sels, would  be  applicable  equally  to  commerce  or  war,  was 
lawful.  The  equipment  by  them  of  vessels  fitted  for  mer- 
chandise and  war,  and  applicable  to  either,  was  lawful ; but 
if  it  were  of  a nature  solely  applicable  to  war,  it  was  un- 
lawful. And  if  the  armed  vessel  of  one  nation  should  de- 
part from  our  jurisdiction,  no  armed  vessel,  being  within  the 
same,  and  belonging  to  an  adverse  belligerent  power,  should 
depart  until  twenty-four  hours  after  the  former,  without 
being  deemed  to  have  violated  the  law  of  nations.'*  Con- 
gress have  repeatedly,  by  statute,  made  suitable  provision 
for  the  support  and  due  observance  of  similar  rules  of  neu- 
trality, and  given  sanction  to  the  principle  of  them,  as  being 


a Com.  tom.  2.  274. 

b \l  tVhe'iton,  42.  The  Marianna  Flora. 

c'  Vattel,  b.  3.  sec.  104.  JVolfiut,  sec.  1174.  Auttrian  Ordinance 
of  ATeulralUij,  Augtull,  1803. 

d Intirurtions  to  the  Collectors  of  the  Customs,  August  4th,  1793. 
Mr.  Jrjj'crson's  Letters  to  Mr.  fleiut,  of  Slh  and  nth  June,  1793. 
IHs  l.etUT  to  Mr.  Morris,  of  \fdh  August.  1793.  Mr.  Pickering's 
Letter  to  Mr.  Cinckncij,  Jan.  Itil/i,  1797.  Jlis  Letter  to  M.  Adel, 
J,m.  20th,  1790. 
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founded  in  the  universal  law  of  nations.  It  is  declared  to 
be  a misdemeanor  for  any  person,  within  the  jurisdiction  of 
the  United  States,  to  increase  or  augment  the  force  of  any 
armed  vessel,  belonging  to  one  foreign  power  at  war  with 
another  power,  with  whom  we  are  at  peace  ; or  to  set  on 
foot  or  prepare  any  military  expedition,  against  the  territo- 
ry of  any  foreign  nation  with  whom  we  are  at  peace  ; or  to 
hire  or  enlist  troops  or  seamen,  for  foreign  military  or  naval 
service  ; or  to  be  concerned  in  fitting  out  any  vessel,  to 
cruise,  or  commit  hostilities  in  foreign  service,  against  a na- 
tion at  peace  with  us  ; and  the  vessel,  in  this  latter  case,  is 
made  subject  to  forfeiture.  The  President  of  the  United 
States  is  also  authorized  to  employ  force  to  compel  any 
foreign  vessel  to  depart,  which,  by  the  law  of  nations,  or  by 
treaty,  ought  not  to  remain  within  the  United  States,  and 
to  employ  the  public  force  generally,  in  enforcing  the  oli- 
servance  of  the  duties  of  neutrality  prescribed  by  law.*  In 
the  case  of  the  Santissima  Trinidad,^  it  was  decided,  that 
captures  made  by  a vessel  so  illegally  fitted  out,  whether  n 
public  or  private  armed  ship,  were  torts,  and  that  the  ori- 
ginal owner  was  entitled  to  restitution,  if  the  property  was 
brought  within  our  jurisdiction  ; but  that  an  illegal  outfit  did 
not  affect  a capture  made  after  the  cruise  to  which  the  out- 
fit had  been  applied  had  terminated.  The  offence  was 
deposited  tvilh  the  voyage,  and  the  delictum  ended  with 
the  termination  of  the  cruise. 

Though  a belligerent  vessel  may  not  enter  within  neutral  PriiMinnM- 
jurisdiction,  for  hostile  purposes,  she  may,  consistently  '* 
with  a state  of  neutrality,  until  prohibited  by  the  neutral 
power,  bring  her  prize  into  a neutral  port,  and  sell  it.'  The 
neutral  power  is,  however,  at  liberty  to  refuse  this  privilege. 


a JicU  of  Congreti,  qf  bth  June,  1194,  ami  20th  April,  1818, 
ch.  83. 

6 7 Wheaton,  283. 

c Bynk.  b.  1.  c.  15.  yatUl,  b.  3.  c.  7.  sec.  132.  Marlene,  b.  8. 
c.  6.  sec.  6.  Hopner  v.  Appleby,  5 Maean,  77. 
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provided  die  refusal  be  made,  as  the  privilege  ought  to  be 
granted,  to  both  parties,  or  to  neither.  The  United  States, 
while  a neutral  power,  frequently  asserted  the  right  to 
prohibit,  at  discretion,  the  sale,  within  their  ports,  of  priiei 
brought  in  by  the  belligerents,  and  the  sale  of  French  prixes 
was  allowed  as  an  indulgence  merely,  until  it  interfered 
with  the  treaty  with  England  of  1794,  in  respect  to  prixes 
made  by  privateers.*  In  the  opinion  of  some  jurists,  it 
is  more  consistent  with  a state  of  neutrality,  and  the  dic- 
tates of  true  policy,  to  refuse  this  favour  ; for  it  must  be 
very  inconvenient  to  permit  the  privateers  of  contending 
nations  to  assemble,  together  with  their  prixes,  in  a neutral 
port.  The  edict  of  the  States  General  of  165G,  forbade 
foreign  cruixers  to  sell  their  prixes  in  their  neutral  ports, 
or  cause  them  to  be  unladen  ; and  the  French  ordinance 
of  the  marine  of  1681,  contained  the  same  prohibition,  and 
that  such  vessels  should  not  continue  in  port  longer  than 
twenty-four  hours,  unless  detained  by  stress  of  weather.” 
The  admission  into  neutral  ports  of  the  public  ships  of  the 
belligerent  parties,  without  prixes,  is  considered  to  be  a 
favour,  required  on  the  principle  of  hospitality  among 
friendly  powers,  and  it  has  been  uniformly  conceded  on  the 
part  of  the  United  States.' 

But  neutral  ships  do  not  afford  protection  to  enemy’s 
properly,  and  it  m.iy  be  seized  if  found  on  board  of  a neu- 
tral vessel,  beyond  the  limits  of  the  neutral  jurisdiction. 
This  is  a clear  and  well-settled  principle  of  the  law  of  na- 
tions.'* It  was  formerly  a question,  whether  the  neutral 


a Instructions  to  the  Jlmerican  Jlliniiltrt  toFrance^JuhjtHh,V91. 
Mr.  Picicering's  Letters  to  Mr.  Jldet,  MnyUth,  and  J^oeemher  )5(A, 
1796.  Ills  Letter  to  Mr.  Pinckney,  January  I6th,  1797. 

6 Fatin' t Cam.  tom.  2.  272. 

c Mr.  Jefferson's  I.etler  to  Mr.  Hammond,  Sept.  0th,  1793. 
siruclions  to  the  .dmerican  Commissioners  to  France,  July  15/A,  1797. 
d Grolius,  1.  3.  c.  6.  sec.  0.  llantc.  de  JTais.  ob.  vtct,  c.  !.  see.  9. 
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ship  conveying  enemy’s  property,  was  not  liable  to  con- 
fiscation for  that  cause.  This  was  the  old  law  of  France, 
in  cases  in  which  the  roaster  of  the  vessel  knowingly  took 
on  board  enemy’s  property  ; but  Bynkershoeck  truly  ob- 
sers'es,  that  the  master’s  knowledge  is  immaterial  in  this 
case,  and  that  the  rule  in  the  Roman  law,  making  the  ves- 
sel liable  for  the  fraudulent  act  of  the  master,  was  a mere 
fiscal  regulation,  and  did  not  apply  ; and  for  the  neutral  to 
carry  enemy’s  goods  is  not  unlawful,  like  smuggling,  and 
does  not  affect  the  neutral  ship.  If  there  be  nothing  unfair 
in  the  conduct  of  the  neutral  master,  he  will  even  be  enti- 
tled to  his  reasonable  demurrage,  and  his  freight  for  the 
carriage  of  the  goods,  though  he  has  not  carried  them  to 
the  place  of  destination.  They  are  said  to  be  seized  and 
condemned,  not  cx  delicto,  but  only  ex  re.  The  capture 
of  them  by  the  enemy,  is  a delivery  to  the  pierson,  who, 
by  the  rights  of  war,  was  substituted  for  the  owner.’’  Byn- 
kersboeck'  thinks  the  master  is  not  entitled  to  freight,  be- 
cause thV  goods  were  not  carried  to  the  port  of  destination, 
though  he  admits  that  the  Dutch  lawyers,  and  the  conso- 
lato,  give  freight.  But  the  allowance  of  freight  in  that 
case  has  been  the  uniform  practice  of  the  Knglish  admiralty 
for  near  two  centuries  past,  except  wlied  there  was  some 
circumstance  of  mala  fidcs,  or  a departure  from  a strictly 
proper  neutral  couduct.**  The  freight  is  paid,  not  pro  rata, 
but  in  toto,  because  capture  is  considered  as  delivery,  and 
the  captor  pays  the  whole  freight,  because  he  represents 
bis  enemy,  by  possessing  himself  of  the  enemy’s  goods 


liijnk.  Q.  J.  P.  c.  14.  Fattel,  b.  3.  c.  7.  sec.  115.  Amufr  in  1753, 
to  Iht  Prutfian  Memorial.  Conrulat  de  la  Mer,  par  Boucher,  tom  2. 
c.  276.  sec.  1004. 
a Vullel,  b.  3.  c.  7.  see.  1 1 5. 

6 B.  1.  ch.  14. 

c Jenkineon't  DUcourte  in  1757,  p.  13.  The  Allas,  3 Ttnk.  .304. 
note.  Anncer  lo  the  Prtutian  Memorial,  llh3. 
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jure  belli,  and  he  interrupts  the  actual  delivery  to  the 
consignee.* 

The  right  to  take  enemy’s  property  on  board  a neutral 
ship,  has  been  much  contested  by  particular  nations,  whose 
interests  it  strongly  opposed.  This  was  the  case  with  the 
Dutch  in  the  war  of  1756,  and  Mr.  Jenkinson  (aflerwards 
Earl  of  Liverpool)  published,  in  1757,  a discourse,  very 
full  and  satisfactory,  on  the  ground  of  authority  and  usage, 
in  favour  of  the  legality  of  the  right,  when  no  treaty  in- 
tervened to  control  it  The  rule  has  been  steadily  main- 
tained by  Great  Britain.  In  France  it  has  been  fluctuating. 
The  ordinance  of  the  marine  of  1681,  asserted  the  ancient 
and  severe  rule  that  the  neutral  ship,  having  on  board 
enemy’s  property,  was  subject  to  confiscation.  The  same 
rule  was  enforced  by  the  arrets  of  1692  and  1704,  and  re- 
laxed by  those  of  1744  and  1778.'’  In  1780,  the  Empress 
of  Russia  proclaimed  the  principles  of  the  Baltic  code  of 

.neutrality,  and  declared  she  would  maintain  them  Iw  force 
of  arms.  One  of  the  articles  of  that  code  was,  that  “ all 
effects  belonging  to  the  subjects  of  the  belligerent  powers, 
should  be  looked  upon  as  free  on  board  of  neutral  ships, 
except  only  such  goods  as  were  contraband.”  The  prin- 
cipal powers  of  Europe,  as  Sweden,  Denmark,  Prussia, 
Germany,  Holland,  France,  Spain,  Portugal,  and  Naples, 
and  also  these  United  States,  acceded  to  the  Russian  prin- 
ciples of  neutrality.'  But  the  want  of  the  consent  of  a 
power  of  such  decided  maritime  superiority  as  that  of  Great 
Britain,  was  an  insuperable  obstacle  to  the  success  of  the 
Baltic  conventional  law  of  neutrality  ; and  it  was  soon 
abandoned,  as  not  being  sanctioned  by  the  existing  law  of 
nations,  in  every  case  in  which  the  doctrines  of  that  code 


a The  Copenhagen,  1 Jlob.  289. 

6 f'alin’s  Cum.  1 . 3.  tit.  9.  det  Prizes,  art.  7. 
c JiT.A.Reg.  for  1780,  tit.  Public  Papers,  p.  113 — 120.  Martens' 
Summary,  327.  edit.  Phil.  Journals  of  Congress,  vol.  7.  p.  68. 185. 
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did  not  rest  upon  positive  compact.  During  the  whole 
course  of  the  wars  growing  out  of  the  French  revolution, 
the  government  of  the  United  States  admitted  the  English 
rule  to  be  valid,  as  the  true  and  settled  doctrine  of  inter- 
national law ; and  that  enemy’s  property  was  liable  to 
seizure  on  board  of  neutral  ships,  and  to  be  confiscated  as 
prize  of  war.*  It  has,  however,  been  very  usual  in  com- 
mercial treaties,  to  stipulate,  that  free  ships  should  make 
free  goods,  contraband  of  war  always  excepted  ; but  such 
stipulations  arc  to  be  considered  as  resting  on  conventional 
law  merely,  and  as  exceptions  to  the  operation  of  the  gene- 
ral rule,  which  every  nation  not  a party  to  the  stipulation 
is  at  perfect  liberty  to  exact  or  surrender.  The  Ottoman 
Porte  was  the  first  power  to  abandon  the  ancient  rule,  and 
she  stipulated,  in  her  treaty  with  France  in  1604,  thatfree 
ships  should  make  free  goods,  and  she  afterwards  consented 
to  the  same  provision  in  her  treaty  with  Holland  iu  1612  ; 
and  according  to  Azuni,’’  Turkey  has,  at  all  times,  on  in- 
ternational questions,  given  an  example  of  moderation  to 
the  more  civilized  powers  of  Europe. 

The  effort  made  by  the  Baltic  powers,  in  1801,  to  recall 
and  enforce  the  doctrines  of  the  armed  neutrality  in  1780, 
was  met,  and  promptly  overpowered,  and  the  confederacy 
dissolved,  by  the  naval  power  of  England.  Russia  gave  up 
the  point,  and  by  her  convention  with  England  of  the  17th 
of  June,  1801,  expressly  agreed,  that  enemy’s  property  was 
not  to  be  protected  on  board  of  neutral  ships.  The  rule  « 
has  since  been  very  generally  acquiesced  in  ; and  it  was  ex- 
pressly recognised  in  the  Austrian  ordinance  of  neutrality, 
published  at  Vienna  the  7ih  of  August,  1803.  Its  reason 


o Mr.  Jejl'crson’t  Letter  to  M.  Venet,  July  2-ilh,no-3.  Mr.  Pith- 
ering't  Letter  to  Mr.  Pincktuy,  January  t6//i,  1797.  Letter  aj 
Mettrt.  Pinckney,  Marthall,  and  iicrry,  to  the  french  Goeemtnent, 
January  ‘ilth.  179U. 

6 Maritime  Law  of  Europe,  vol.  2. 163. 
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and  authority  have  been  ably  vindicated  by  English  states- 
men and  jurists,  and  particularly  by  Mr.  Ward,  in  his 
treatise  of  the  relative  rights  and  duties  of  belligerent  and 
neutral  powers  in  maritime  affairs,  published,  in  1801, 
and  which  exhausted  all  the  law  and  learning  applicable  to 
, the  question. 

It  is  also  a principle  of  the  law  of  nations  relative  to 
•neioy  • *ei-  jjgmpjjj  rights,  that  the  effects  of  neutrals,  found  on  board 
of  enemy’s  vessels,  shall  be  free  ; and  it  is  a right  as  fully 
and  firmly  settled  as  the  other,  though,  like  that,  it  is  often 
changed  by  positive  agreement.*  The  principle  is  to  be 
met  with  in  the  Consolato  del  Marc,  and  the  property  of 
the  neutral  is  to  be  restored  without  any  compensation  for 
detention,  andjhc  other  necessary  inconveniences  incident 
to  the  capture.  The  former  ordinances  of  France  of  1543, 
1585,  and  1681,  declared  such  goods  to  be  lawful  prize:  and 
Valin’’ justifies  the  ordinances,  on  the  ground,  that  the  neu- 
tral, by  putting  his  property  on  board  of  an  enemy’s  vessel, 
favours  the  enemy’s  commerce,  and  agrees  to  abide  the  fate 
of  the  vessel.  But  it  is  fully  and  satisfactorily  shown,  by 
the  whole  current  of  modern  authority,  that  the  neutral  has 
a perfect  right  to  avail  himself  of  the  vessel  of  his  friend, 
to  transport  his  property ; and  Bj^nkcrsliocck  has  devoted 
an  entire  chapter  to  the  vindication  of  the  justice  and  equity 
of  the  right.' 

The  two  distinct  propositions,  that  enemy’s  goods  found 
on  board  a neutral  ship,  may  lawfully  be  seized  as  prize  of 
war,  and  that  the  goods  of  a neutral  found  on  board  of  an 


a Grotiwj,  b.  3.  c.  6.  and  IG.  b.  3.  c.  7.  sec.  1 1 6. 

Atmrer  to  the  Prtistinn  Mcmorinl,  1753.  Mr.  JeJferton'$  Letter  to 
M.  Cenet,  July  ^ilh, 1193,  Mr.  Pickering's  Letter  to  Mr.  Pinckney, 
January  iOth,  1797. 

b Cum.  b.  3.  tit.  9.  dee  Prizes,  art.  7. 

c Consulat  dc  la  Mer,par  Boucher,  tom.  2.  c.  276.  sec.  1012, 1013. 
fteineccius,  de  .Mir.  oh.  reet.  c.  2.  sec.  9.  Opera,  tom.  2.  part  1.  p. 
349 — 355.  f 'attel,  b,  3.  c.  7.  sec.  116.  JBynk.  c.  13. 
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enemy’s  vessel,  were  to  be  restored,  have  been  explicitly 
incorporated  into  the  jurisprudence  of  the  United  States, 
and  declared  by  the  Supreme  Court*  to  be  founded  in  the 
law  of  nations.  The  rule,  as  it  was  observed  by  the  Court, 
rested  on  the  simple  and  intelligible  prineiple,  that  war  gave 
a full  right  to  capture  the  goods  of  an  enemy,  but  gave  no 
right  to  capture  the  goods  of  a friend.  The  neutral  flag 
constituted  no  protection  to  enemy’s  property,  and  the  bel- 
ligerent flag  communicated  no  hostile  character  to  neutral 
property.  The  character  of  tlie  property  depended  upon 
the  fact  of  ownership,  and  not  upon  the  character  of  the 
vehicle  in  which  it  is  found.  After  vindicating  the  simplicity 
and  Justice  of  the  original  rule  of  the  law  of  nations,  against 
the  speculations  of  modern  theorists,  and  the  ultima  ratio 
of  the  armed  neutrality,  which  attempted  to  eflect  by  force 
a revolution  in  the  law  of  nations ; the  Court  stated,  that 
nations  have  changed  this  simple  and  natural  principle  of 
public  law,  by  conventions  between  themselves,  in  whole  or 
in  part,  as  they  believed  it  to  be  for  their  interest,  but  that 
the  one  proposition,  that  free  ships  should  make  free  goods, 
did  not  necessarily  imply  the  converse  proposition,  that 
enemy’s  ships  should  make  enemy’s  goods.  If  a treaty  es- 
tablished the  one  proposition,  and  was  silent  as  to  the  other, 
the  other  stood  precisely  as  if  there  had  been  no  stipula- 
tion, and  upon  the  ancient  rule.  The  stipulation  that  neu- 
tral bottoms  should  make  neutral  goods,  was  a concession 
made  by  the  belligerent  to  the  neutral,  and  it  gave  to  the 
neutral  flag  a capacity  not  given  to  it  by  the  law  of  nations. 
On  the  other  hand,  the  stipulation  subjecting  neutral  pro- 
perty found  in  the  vessel  of  an  enemy  to  condemnation  as 
prixe  of  war,  was  a concession  made  by  the  neutral  to  the 
l>eUigorent,  and  took  from  the  neutral  a privilege  he  pos- 
sessed under  the  law  of  nations ; but  neither  reason  nor  prac- 


n The  Ncreidc,  9 Crunch,  309. 
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tice  renderod  tlic  two  coiiressions  so  indissoluble,  that  the 
one  could  not  exist  wiihoiit  the  other.  It  rested  entirely  in 
the  discretion  of  the  contracting  parties,  whether  either  or 
both  should  be  granted.  The  two  propositions  arc  distinct 
and  independent  of  each  other,  and  they  have  frequently 
been  kept  distinct  by  treaties,  which  stipulated  for  the  one, 
and  not  for  the  other." 

The  government  of  the  United  States,  in  their  recent  ne- 
gotiations with  the  republics  in  South  America,  have  pressed 
very  earnestly  for  the  introduction  and  establishment  of  the 
principle  of  the  Baltic  code  of  1780,  that  the  friendly  flag 
should  cover  the  cargo;  and  this  principle  is  incorporated 
into  the  treaty  between  the  United  States  and  Colombia,  in 
1825.  The  introduction  of  those  new  republics  into  the 
great  community  of  civilized  nations,  has  justly  been  deemed 
a very  favourable  opportunity  to  inculcate  and  establish, 
under  their  sanction,  more  enlarged  and  liberal  doctrines 
on  the  subject  of  national  rights.  It  has  been  the  desire  of 
our  government  to  obtain  the  recognition  of  the  fundamen- 
tal principles,  consecrated  by  the  treaty  with  Prussia  in 
1785,  relative  to  the  perfect  equality  and  reciprocity  of 
commercial  rights  between  nations ; the  abolition  of  private 
war  upon  the  ocean  ; and  the  enlargement  of  the  privileges 
of  neutral  commerce.  The  rule  of  public  law,  that  the  pro- 
|)erty  of  an  enemy  is  liable  to  capture  in  the  vessel  of  a 
friend,  is  now  declared,  on  the  part  of  our  government,  to 
have  no  foundation  in  natural  right ; and  that  the  u.sage 
rests  entirely  on  force.  Though  the  high  seas  are  a gene- 
ral jurisdiction,  common  to  all,  yet  each  nation  has  a spe- 
cial jurisdiction  over  its  own  vessels,  and  all  the  maritime 
nations  of  modern  Europe  have,  at  times,  acceded  to  the 
principle,  that  tlie  property  of  an  enemy  should  be  protected 
in  the  vessel  of  a friend.  No  neutral  nation,  it  is  said,  is 
bound  to  submit  to  the  usage;  and  the  neutral  may  have 


« The  Cygnet,  2 DuJson't  jhlm,  299.  S.  P. 
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yielded,  at  one  time,  to  the  usage,  without  sacrificing  tlie 
right  to  vindicate,  by  force,  the  security  of  the  neutral  flag 
at  another.  The  neutral  right  to  cover  enemy’s  property 
is  conceded  to  be  subject  to  this  qualification : that  a belli- 
gerent nation  may  justly  refuse  to  neutrals  tlie  benefit  of 
this  principle,  unless  it  be  conceded  also  by  the  enemy  of 
the  belligerent  to  the  same  neutral  flag.* 

But,  whatever  may  be  the  utility  or  reasonableness  of  the 
neutral  claim,  under  such  a qualification,  I should  apprehend 
the  belligerent  right  to  be  no  longer  an  open  question  ; and 
that  the  authority  and  usage  on  which  that  right  rests  in  Eu- 
rope, and  the  long,  eiplicit,  and  authoritative  admission  of 
it  by  this  country,  have  concluded  us  from  making  it  a sub- 
ject of  controversy ; and  that  we  are  bound,  in  truth  |and 
justice,  to  submit  to  its  regular  exercise,  in  every  case,  and 
with  every  belligerent  power  who  does  not  freely  renounce  it. 

It  has  been  a matter  of  dis<  iission,  whether  the  captor  of 
the  enemy’s  vessel  be  entitled  to  freight  from  the  owner  of 
the  neutral  goods  found  on  board,  and  restored.  Under 
certain  circumstances,  the  captor  has  been  considered  to  be 
entitled  to  freight,  even  though  the  goods  were  carried  to 
die  claimant’s  own  country,  and  restored ; and  he  clearly  is 
entitled  to  freight,  if  he  performs  the  voyage,  and  carries  the 
goods  to  the  port  of  original  destination.  In  no  other  case 
is  freight  due  to  the  captor,  and  the  doctrine  of  jiro  rata 
freight  is  entirely  rejected,  because  it  would  involve  a priie 
court  in  a labyrinth  of  minute  inquiries  and  considerations, 
in  the  endeavour  to  ascertain,  in  every  case,  the  balance  of 
advantage  or  disadvantage,  which  an  interruption  aud  loss 
of  the  original  voyage,  by  capture,  might  have  producetl 
to  the  owner  of  the  goods.'' 


a LtlUr<^  Mr.  Adanu,  Secretary  (/  Stale,  to  Mr.  Anderson, ‘nth 
May,  18i3.  President's  Message  to  the  Senate  o/^6tk  Deeeenber, 
1325,  and  to  the  House  of  Jteprcsentalives,  March  iht/i,  1826. 

b Bynk.  Q.  J.  L*.  b.  1.  cU.  13.  Tbc  Portuna,  4 Hob.  278.  The 
Diana,  5 Hob.  07.  Vrow  Anna  Calhariua,  0 Hob.  209. 
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In  U»c  case  of  the  Nereide,  the  Supreme  Court  of  the 
United  States  carried  Uie  principle  of  immunity  of  neutral 
property  on  board  an  enemy’s  vessel,  to  the  extent  of  al- 
lowing it  to  be  laden  on  board  an  armed  belligerent  cruiser ; 
and  it  was  held,  that  the  goods  did  not  lose  tlieir  neutral 
character,  not  even  in  consequence  of  resistance  made  by 
the  armed  vessel,  provided  the  neutral  did  not  aid  in  such 
armament  or  resistance,  notwithstanding  he  had  chartered 
the  whole  vessel,  and  was  on  board  at  the  time  of  the  resis- 
tance. The  act  of  arming  was  the  act 'of  the  belligerent 
party,  and  the  neutral  goods  did  not  contribute  to  tlie  arma- 
ment, further  than  the  freight,  which  would  be  paid  if  tlie 
vessel  was  unarmed,  and  neither  the  goods  nor  the  neutral 
owner  were  chargeable  for  the  hostile  acts  of  the  bellige- 
rent vessel,  if  the  neutral  took  no  part  in  the  resistance.  A 
contemporary  decision  of  an  opposite  character,  on  the 
same  point,  was  made  by  the  English  High  Court  of  Admi- 
ralty, in  the  case  of  the  Fannt/  and  it  was  there  observed, 
tliat  a neutral  subject  was  at  liberty  to  put  his  goods  on 
board  the  merchant  vessel  of  a belligerent ; but  if  he  placed 
them  on  board  an  armed  belligerent  ship,  he  showed  an  in- 
tention to  resist  visitation  and  search,  by  means  of  the  as- 
sociation, and,  so  far  as  he  does  this,  he  was  presumed  to 
adhere  to  the  enemy,  and  to  withdraw  himself  from  his 
protection  of  neutrality.  If  a neutral  chooses  to  take  the 
protection  of  a hostile  force,  instead  of  his  own  ueutral  cha- 
racter, he  must  take  (it  was  observed)  the  incouveiiience 
with  the  convenience,  and  his  property  would,  ii]>on  just 
and  sound  principles,  be  liable  to  condemnation  along  with 
the  belligerent  vessel. 

The  <|uestion  decided  in  the  case’of  the  Nereide  is  a very 
important  one  in  prize  law,  and  of  infinite  importance  in  its 
practical  results  ; and  it  is  to  be  regretted,  that  the  decisions 
■ of  two  courts  of  the  highest  character,  on  such  a point. 
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should  have  been  in  direct  contradiction  to  each  other.  The 
same  point  aAerwards  arose,  and  was  again  argued,  and  the 
former  decision  repeated,  in  the  case  of  the  Atalanta.'  It 
was  observed  in  tliis  latter  case,  that  the  rule  with  us  was 
correct  in  principle,  and  the  most  liberal  and  honourable 
to  the  jurisprudence  of  this  country.  The  question  may, 
therefore,  be  considered  here  as  at  rest,  and  as  having  re- 
ceived the  most  authoritative  decision  that  can  be  rendered 
by  any  judicial  tribunal  on  this  side  of  the  Atlantic. 


a 3 If  hedlon,  40C^. 
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LECTURE  VII. 


OF  RESTRICTIONS  UPON  NEUTRAL  TRADE. 

The  principal  restriction  wliich  the  law  of  nations  im- 
poses on  the  trade  of  neutrals,  is  the  prohibition  to  furnish 
the  belligerent  parties  with  warlijie  stores,  and  other  arti- 
cles which  are  direcll3'  auxiliary  to  warlike  purposes.  Such 
goods  are  denominated  contraband  of  war,  but  in  the  at- 
tempt to  deflne  them  the  authorities  vary,  or  are  deficient 
in  precision,  and  the  subject  has  long  been  a fruitful  source 
of  dispute  between  neutral  and  belligerent  nations. 

Ill  the  time  of  Grotius,  some  persons  contended  for  the 
rigour  of  war,  and  others  for  the  freedom  of  commerce.  As 
neutral  nations  arc  willing  to  seize  the  opportunity  wliich 
war  presents,  of  becoming  carriers  for  the  belligerent 
powers,  it  is  natural  that  they  should  desire  to  diminish  the 
list  of  contraband  as  much  as  possible.  Grotius  distin- 
guishes" between  things  which  are  useful  only  in  war,  as 
arms  and  ammunition,  and  things  which  serve  merely  for 
pleasure,  and  things  which  are  of  a mixed  nature,  and  useful 
both  in  peace  and  war.  He  agrees  with  other  writers  in 
prohibiting  neutrals  from  carrying  articles  of  the  first  kind 
to  the  enemy,  as  well  as  in  permitting  the  second  kind  to 
be  carried.  As  to  articles  of  the  third  class,  which  are  of 
indiscriminate  use  in  peace  and  war,  as  money,  provisions, 
ships  and  naval  stores,  he  says  that  they  are  sometimes 
lawful  articles  of  neutral  commerce,  and  sometimes  not ; 
and  the  question  will  depend  upon  circumstances  existing 


o B.  3.  c.  1.  sec.  5. 
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at  the  time.  They  would  be  eontraband  if  carried  to  a 
besieged  town,  camp,  or  port.  In  a naval  war,  it  is  ad- 
mitted, that  ships,  and  materials  for  ships,  become  con- 
traband, and  horses  and  saddles  may  be  included.*  Vattel 
speaks  with  some  want  of  precision,  and  only  says,  in 
general  terms,’’  that  commodities  particularly  used  in  war 
are  contraband,  such  as  arms,  military  and  naval  stores, 
timber,  horses,  and  even  provisions,  in  certain  junctures, 
when  there  are  hopes  of  reducing  tlie  enemy  by  famine. 
Ijocceirius,"  and  some  other  authorities  referred  to  by 
Valin,  consider  provisions  as  generally  contraband  ; but 
Valin  and  Pothier  insist  that  they  are  not  so,  either  by 
the  law  of  France  or  the  common  law  of  nations,  unless 
carried  to  besieged  or  blockaded  places.**  The  marine  ordi- 
nance of  Louis  XIV.'  included  horses,  and  their  equipage, 
transported  for  military  service,  within  the  list  of  contra- 
band, because  they  were  necessary  to  war  equipments,  and 
this  is,  doubtless,  the  general  rule.  They  arc  included  in 
the  restricted  list  of  contraband  articles  mentioned  in  the 
treaty  between  the  United  States  and  Colombia  in  1825. 
Valin  says,  that  naval  stores  have  been  regarded  as  contra- 
band from  the  beginning  of  the  last  century,  and  the  Eng- 
lish prise  law  is  very  explicit  on  this  point.  Naval  stores, 
and  materials  for  ship  building,  and  even  com,  grain,  and 
victuals  of  all  sorts,  going  to  the  dominions  of  the  enemy, 
were  declared  contraband  by  an  ordinance  of  Charles  I.  in 
162G.*  Sailcloth  is  now  held  to  be  universally  contraband, 
even  on  a destination  to  ports  of  mere  mercantile  naval 
equipment  and  in  the  case  of  the  Maria,''  it  was  held,  that 


a Rulher/nrth'a  Insl.  b.  2.  c.  9. 
b 15.3.  C.7.  see.  112. 
c De -Jure  Mnrilimn,  lib.  1.  c.  4.  n.  9. 

H f 'alin's  Com.  tom.  2.  p.  264.  Pothier,  de  Propriftf,  No.  104. 
e Dee  Prue$,  art.  1 1. 
f Hobitunn’s  Collee.  Mar.  p.  63. 
g The  Neptunug,  3 Hob.  I08. 
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tar,  pitch,  and  hemp,  and  whatever  otlier  materials  went  to 
the  construction  and  equipment  of  vessels  of  war,  were 
contraband  by  the  modern  law  of  nations,  though,  formerly, 
when  the  hostilities  of  Europe  were  less  naval  than  at  the 
present  day,  they  were  of  a disputable  nature.  The  execu- 
tive government  of  this  country  has  frequently  conceded, 
that  the  materials  for  the  building,  equipment,  and  arma- 
ment of  ships  of  war,*  as  timber  and  naval  stores,  were  con- 
traband.* But  it  does  not  seem  that  ship  timber  is,  in  $e, 
in  all  cases,  to  be  considered  a contraband  article,  though 
destined  to  an  enemy’s  port.  In  the  case  of  the  Austrian 
vessel  II  Volante,  captured  by  the  French  privateer  L'E- 
toile de  Bonaparte,  and  which  was  carrying  ship  timber 
to  Messina,  an  enemy’s  port,  it  was  held,  by  the  Council 
of  Prizes  at  Paris,  in  1807,  upon  the  opinion  of  the  Advo- 
cate General,  M.  Collet  Descotils,  that  the  ship  timber  in 
that  case  was  not  contraband  of  war,  it  being  ship  timber 
of  an  ordinary  character,  and  not  exclusively  applicable  to 
the  building  of  ships  of  war.* 

Questions  of  contraband  were  much  discussed  during  the 
continuance  of  our  neutral  character,  in  the  furious  war 
between  England  and  France,  commencing  in  1793,  and 
we  professed  to  be  governed  by  the  modem  usage  o/  na- 
tions on  this  point.*  The  national  convention  of  France, 
on  the  9th  of  May,  1793,  decreed,  that  neutral  vessels, 
laden  with  provisions,  destined  to  an  enemy’s  port,  should 
be  arrested,  and  carried  into  France  ; and  one  of  the  ear- 
liest acts  of  England,  in  that  war,**  was  to  detain  all  neutral 


a Mr.  Randolph'!  Letter  to  M,  Adet,  July  6lh,  1795.  Mr.  Picker 
ing't  Letter  to  Mr.  Pinckney,  January  161A,  1797.  Letter  of  Meuri. 
Pinckney,  Marehall,  and  Oerry,  to  the  French  Minuter,  January 
27th,  1798. 

b Repertoire  unhertel  et  rauonne  de  Juritprudence,  par  M.  Mer- 
lin, tom.  9.  tit.  Prite  Maritime,  sec.  3.  art.  3. 

e Pretidenl'i  Proclamation  of  Neutrality,  April  22d,  1793. 
d tnitructioni  of  6th  June,  1793. 
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vessels  going  to  France,  and  laden  with  corn,  meal,  or 
flour.  It  was  insisted,  on  the  part  of  England,*  that,  by  the 
law  of  nations,  all  provisions  were  to  be  considered  as  con- 
traband, in  the  case  where  the  depriving  the  enemy  of  those 
supplies  was  one  of  the  means  employed  to  reduce  him  to 
reasonable  terms  of  peace  ; and  that  the  actual  situation  of 
France  was  such,  as  to  lead  to  that  mode  of  distressing  her, 
inasmuch  as  she  had  armed  almost  the  whole  labouring 
class  of  her  people,  for  the  purpose  of  commencing  and  sup- 
porting hostilities  against  all  the  governments  of  Europe. 
This  claim  on  the  part  of  England  was  promptly  and  per- 
se vcringly  resisted  by  the  United  States;  and  they  contend- 
ed, that  corn,  flour,  and  meal,  being  the  produce  of  the  soil, 
and  labour  of  the  country,  were  not  contraband  of  war, 
unless  carried  to  a place  actually  invested.**  The  treaty  of 
commerce  with  England,  in  1794,  in  the  list  of  contraband, 
stated,  that  whatevilr  materials  served  directly  to  the  build- 
ing and  equipment  of  vessels,  with  the  exception  of  un- 
wrought iron,  and  fir  planks,  should  be  considered  con- 
traband, and  liable  to  confiscation  ; but  the  treaty  left  the 
question  of  provisions  open  and  unsettled,  and  neither 
power  was  understood  to  have  relinquished  the  construction 
of  the  law  of  nations  which  it  had  assumed.  The  treaty 
admitted,  that  provisions  were  not  generally  contraband, 
but  might  become  so,  according  to  the  existing  law  of  na- 
tions, in  certain  cases,  and  those  cases  were  not  defined.  It 
was  only  stipulated,  by  way  of  relaxation  of  the  penalty  of 
the  law,  that  whenever  provisions  were  contraband,  the 
captors,  or  their  government,  should  pay  to  the  owner  the 
full  value  of  the  articles,  together  witli  the  freight,  and  a 
reasonable  profit.  Our  government  has  repeatedly  admit- 
ted, that,  as  far  as  that  treaty  enumerated  contraband  arti- 


a Mt.  Hammond' t LetUr  to  Mr,  Jefftnon^  Sepltmher  12tA,  1795, 
ami  Au  htUer  to  Mr,  Randolph^  Wth  Aprilt  1794, 
h Mr.  Jeffurton'M  Letter  to  Mr.  Pinckney^  Septnnber  1793, 
and  Mr.  RMtdotph's  Letter  to  Mr.  Hammond^  1794. 
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cles,  it  was  declaratory  of  tlie  law  of  nations,  and  that  tlie 
treaty  conceded  nothing  on  the  subject  of  contraband.* 

The  doctrine  of  the  Cnglisli  admiralty,  on  the  subject  of 
provisions  being  considered  contraband,  was  laid  down  very 
fully  and  clearly,  in  the  case  of  the  Jorigc  Margaretha.'"  It 
was  there  observed,  that  the  catalogue  of  contraband  bad 
varied  very  much,  and,  sometimes,  in  such  a manner  as  to 
make  it  difficult  to  assign  the  reasons  of  the  variations,  owing 
to  particular  circumstances,  the  history  of  which  had  not 
accompanied  the  history  of  the  decisions.  In  1673,  certain 
articles  of  provision,  as  corn,  wine,  and  oil,  were  deemed 
contraband,  according  to  the  judgment  of  a person  of  great 
knowledge  and  experience  in  the  practice  of  the  admiralty ; 
and,  in  much  later  times,  many  other  sorts  of  provisions  have 
been  condemned  as  contraband.  In  1747  and  1748,  butter, 
and  salted  fish,  and  rice,  were  condemned  as  contraband ; 
and  those  cases  show  that  articles  of  human  food  have  been 
considered  as  contraband,  when  it  was  probable  they  were 
intended  for  naval  or  military  use.  The  modern  established 
rule  is,  that  provisions  are  not  generally  contraband,  but 
may  become  so,  under  circumstancesarising  out  of  the  par* 
ticuler  situation  of  the  war,  or  the  condition  of  the  parties 
engaged  in  it.  Among  the  circumstances  which  tend  to 
preserve  provisions  from  being  liable  to  be  treated  as  con- 
traband, one  is,  that  they  are  of  the  growth  of  the  country 
which  produces  them.  Another  circumstance  to  which 
some  indulgence  is  shown  by  the  practice  of  nations,  is 
when  the  articles  are  in  their  native  and  unmanufactured 
state.  Thus,  iron  is  treated  with  indulgence,  though  anchors 
and  other  instruments  fabricated  out  of  it,  are  directly  con- 
traband. Hemp  is  more  favourably  considered  than  cordage ; 


a Mr.  Pieleering’s  lAller  to  Mr.  JUmrne,  September  12/A,  1795. 
His  Letter  to  Mr.  Pinckney,  .lanuary  1 6/A,  1 797.  Instructions from  the 
Secretary  of  Stole  to  the  Jlmeric/m  JUinisters  to  France.July  15/A,  1797. 
6 I Rob.  139.  edit.  Phil. 
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aad  wheat  is  not  considered  as  so  noxious  a commodity, 
when  going  to  an  enemy’s  country,  as  any  of  the  final  pre- 
parations of  it  for  human  use.  The  most  important  distinc- 
tion is,  whether  the  articles  were  intended  for  the  ordinary 
use  of  life,  or  even  for  mercantile  ships’  use,  or  whether 
they  were  going  with  a highly  probable  destination  to  mili- 
tary use.  The  nature  and  quality  of  the  port  to  whicli  the 
articles  are  going,  is  not  an  irrational  test.  If  the  port  be  a 
general  commercial  one,  it  is  presumed  the  articles  are  going 
for  civil  use,  though  occasionally  a ship  of  war  may  be 
constructed  in  that  port.  But  if  pie  great  predominant 
character  of  that  port,  like  Brest  in  France,  or  Portsmouth 
in  England,  be  that  of  a port  of  naval  military  equipment, 
it  will  be  presumed  that  the  articles  were  going  for  military 
use,  although  it  is  possible  that  the  articles  might  have  been 
applied  to  civil  consumption.  As  it  is  impossible  to  ascer- 
taia  the  final  use  of  an  article  ancipitit  usus,  it  is  not  an 
injurious  rule,  which  deduces  the  final  use  from  the  imme- 
diate destination ; and  the  presumption  of  a hostile  use, 
founded  on  its  destination  to  a military  port,  is  very  much 
inflamed,  if,  at  the  time  when  the  articles  were  going,  a con- 
siderable armament  was  notoriously  preparing,  to  which  a 
supply  of  those  articles  would  be  eminently  useful. 

These  doctrines  of  the  English  prize  law  were  essentially 
the  same  with  that  adopted  by  the  American  Congress  in 
1775,  for  they  declared,  that  all  vessels,  to  whomsoever  be- 
longing, carrying  provisions,  or  other  necessaries,  to  the 
British  army  or  navy,  within  the  colonies,  should  be  liable 
to  seizure  and  confiscation.*  They  were  likewise  fully 
adopted  by  the  Supreme  Court  of  the  United  States,  when 
we  came  to  know  and  feel  the  value  of  belligerent  rights, 
by  becoming  a party  to  a maritime  war.  In  the  case  of  the 
Camnwreen,''  a neutral  vessel,  captured  by  one  of  our 
cruisers,  in  the  act  of  carrying  provisions  for  the  use  of  the 
British  armies  in  Spain,  the  court  held,  that  provisions,  being 
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neutral  property,  but  the  growth  of  the  enemy’s  country, 
and  destined  for  the  supply  of  the  enemy’s  military  or  naval 
force,  were  contraband.  The  court  observed,  that,  by  the 
modern  law  of  nations,  provisions  were  not  generally  con- 
traband, but  that  they  might  become  so  on  account  of  the 
particular  situation  of  the  war,  or  on  account  of  their  des- 
tination. If  destined  for  the  ordinary  use  of  life,  in  the 
enemy’s  country,  they  were  not  contraband  ; but  it  was 
otherwise  if  destined  for  the  army  or  navy  of  the  enemy,  or 
for  bis  ports  of  military  or  naval  equipment.  And  if  the 
provisions  were  the  growth  of  the  enemy’s  country,  and  des- 
tined for  the  enemy’s  use,  they  were  to  be  treated  as  con- 
traband, and  liable  to  forfeiture,  even  though  the  army  or 
navy  were  in  a neutral  port,  for  it  would  be  a direct  inter- 
position in  the  war. 

This  case  followed  the  decisions  of  Sir  William  Scott, 
and  carried  the  doctrine  of  contraband,  as  applied  to  provi- 
sions, to  as  great  an  extent.  It  held  the  voyage  of  the 
Swedish  neutral  so  illegal,  as  to  deserve  the  infliction  of  the 
penalty  of  loss  of  freight. 

It  is  the  utu$  bellici  which  determine  an  article  to  be 
contraband,  and  as  articles  come  into  use  as  implements  of 
war,  which  were  before  innocent,  there  is  truth  in  the  re- 
mark, that  as  the  means  of  war  vary  and  shift  from  time  to 
time,  the  law  of  nations  shifts  with  them  ; not,  indeed,  by 
the  change  of  principles,  but  by  a change  in  the  application 
of  them  to  new  cases,  and  in  order  to  meet  the  varying 
uses  of  war.  When  goods  are  once  clearly  shown  to  be 
contraband,  confiscation  to  the  captor  is  the  natural  con- 
sequence. This  is  the  practice  in  all  cases,  as  to  the  article 
itself,  excepting  provisions  ; and  as  to  them,  when  they  be- 
come contraband,  the  ancient  and  strict  right  of  forfeiture 
is  softened  down  to  a right  of  pre-emption,  on  reasonable 
terms.*  But,  generally,  to  stop  contraband  goods,  would. 
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as  Vattel  observes,'  prove  an  ineffectual  relief,  especially 
at  sea.  The  penalty  of  confiscation  is  applied,  in  order  that 
the  fear  of  loss  might  operate  as  a check  on  the  avidity  for 
gain,  and  deter  the  neutral  merchant  from  supplying  the 
enemy  with  contraband  articles.  The  ancient  practice  was, 
to  seise  the  contraband  goods,  and  keep  them,  on  pay- 
ing the  value.  But  the  modem  practice  of  confiscation  is 
far  more  agreeable  to  the  mutual  duties  of  nations,  and  more 
adapted  to  the  preservation  of  tlieir  rights.  It  is  a general 
understanding,  grounded  on  true  principles,  that  the  powers 
at  war  may  seise  and  confiscate  all  contraband  goods,  with- 
out any  complaint  on  the  part  of  the  neutral  merchant,  and 
without  any  imputation  of  a breach  of  neutrality  in  the 
neutral  sovereign  himself.'’  It  was  contended,  on  the  part  of 
the  French  nation,  in  1796,  that  neutral  governments  were 
bound  to  restrain  their  subjects  from  selling  or  exporting 
articles,  contraband  of  war,  to  the  belligerent  powers.  Bnt 
it  was  successfully  shown,  on  the  part  of  the  United  States, 
that  neutrals  may  lawfully  sell,  at  borne,  to  a belligerent 
purchaser,  or  carry,  themselves,  to  the  belligerent  powers, 
contraband  articles,  subject  to  the  right  of  seizure,  in  Iran- 
This  right  has  since  been  explicitly  declared  by  the 
judicial  authorities  of  this  country.''  The  right  of  the  neu- 
tral to  transport,  and  of  the  hostile  power  to  seize,  are  con- 
flicting rights,  and  neither  party  can  charge  the  other  with 
a criminal  act. 

Contraband  articles  arc  said  to  be  of  an  infectious  na- 
ture, and  they  contaminate  the  whole  cargo  belonging  to 


a B.  3.  c.  7.  sec.  113. 

I,  r<Me/,b.  3.  c.  7.  sec.  113. 

c M.-^det's  I.eller  to  Mr.  PickeriTig,  March  \Uh,  1796.  Mr.  Pic- 
String's  Letter  lo  M- -ddet,  January  iOth..and  May  V796.  Cir- 
cular Letter  of  the  Secretary  cf  the  JVary  to  the  CoUectore,  Augvet  4th, 
1793. 

d Richardson  V.  Marine  Ins.  Company,  6 Mate.  Rep.  113.  The 
Santissima  Trinidad,  7 Wheaton,  283. 
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the  same  owners.  The  innocence  of  any  particular  arti- 
cle is  not  usually  admitted,  to  exempt  it  from* the  general 
confiscation.  By  the  ancient  law  of  Europe,  the  ship,  also, 
was  liable  to  condemnation  ; and  such  a penalty  was  deemed 
just,  and  supported  byt  he  general  analogies  of  law,  for^the 
owner  of  the  ship  had  engaged  it  in  an  unlawful  commerce, 
and  contraband  goods  are  seized  and  condemned  ex  delicto. 

But  the  modem  practice  of  the  courts  of  admiralty,  since 
the  age  of  Grotius,  is  milder ; and  the  act  of  carrying  con- 
traband articles  is  attended  only  with  the  loss  of  freight  and 
expenses,  unless  the  ship  belongs  to  the  owner  of  the  con- 
traband articles,  or  the  carrying  of  them  has  been  connected 
with  malignant  and  aggravating  circumstances ; and  among 
those  circumstances,  a false  destination  and  false  papers  are 
considered  as  the  most  heinous.  In  those  cases,  and  in  all 
cases  of  fraud  in  the  owner  of  the  ship,  or  of  his  agent,  the 
penalty  is  carried  beyond  the  refusal  of  freight  and  expenses, 
and  is  extended  to  tlie  confiscation  of  the  ship,  and  the  in- 
nocent parts  of  the  cargo.*  This  is  now  the  established 
doctrine  ; but  it  is  sometimes  varied  by  treaty,  in  like  man- 
ner as  all  the  settled  principles  and  usages  of  nations  are 
subject  to  conventional  modification.*’ 

A neutral  may  also  forfeit  the  immunities  of  his  national  i.«w  »r 
character  by  violations  of  blockade  ; and,  among  the  rights 
of  belligerents,  there  is  none  more  clear  and  incontroverti- 
ble, or  more  just  and  necessary  in  tlie  application,  than  that 
which  gives  rise  to  the  law  of  blockade.  Bynkershoeck*  says. 


a Bynk.  Q.  J.  Pvib.  b.  I.  ch.  It  and  14.  ffeinec.  de  JVnr.  o6.  Vtcl. 
Men,  xttil.  Coat.  ch.  2.  sec.  6.  Opera,  tom.  i.  34R.  The  Btaadt 
Embden,  1 Bob.  S3.  The  Jonge  Tobias,  I Boh.  277.  Tlic  Frank- 
lin, 3 Bob.  S17.  The  Neutralitat,  3 Bob.  295.  The  Edward, 4 Bob. 
68.  The  Ranger,  6 Bob.  1SS. 

6 In  the  treaty  between  tlie  United  States  and  the  Republic  of 
Colombia,  it  is  provided,  that  contraband  articles  shall  not  affect  the 
rest  of  the  cargo,  or  the  vessel,  for  it  is  declared  that  they  shall  he 
leA  free  to  the  owner. 
e Q.  J.  P.  b.  I.  c.  4.  sec.  tl. 
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it  is  founded  on  the  principles  of  natural  reason,  as  well  as 
on  the  usage  of  nations  ; and  Grotius*  considers  the  carry- 
ing of  supplies  to  a besieged  town,  or  a blockaded  port,  as 
an  offence  exceedingly  aggravated  and  injurious.  They 
botli  agree  that  the  neutral  may  be  dealt  with  severely ; and 
Vattel  says,  he  may  be  treated  as  an  enemy.'’  The  law  of 
blockade  is,  however,  so  harsh  and  severe  in  its  operation, 
that,  in  order  to  apply  it,  the  fact  of  the  actual  blockade 
must  be  established  by  clear  and  unequivocal  evidence ; 
and  the  neutral  must  have  had  due  previous  notice  of  its 
existence  ; and  the  squadron  allotted  for  the  purposes  of  its 
execution,  must  be  fully  competent  to  cut  off  all  communi- 
cation with  the  interdicted  place  or  port  ; and  the  neutral 
must  have  been  guilty  of  some  act  of  violation,  either  by 
going  in,  or  attempting  to  enter,  or  by  coming  out  with  a 
cargo  laden  after  the  commencement  of  the  blockade.  The 
failure  of  either  of  the  points  requisite  to  establish  the  ex- 
istence of  a legal  blockade,  amounts  to  an  entire  defeasance 
of  the  measure,  even.though  the  notification  of  the  block- 
ade had  issued  from  the  authority  of  the  government  it- 
self.' 

A blockade  must  be  existing  in  point  of  fact,  and,  in  or- 
der to  constitute  that  existence,  there  must  be  a power  pre- 
sent to  enforce  it.  All  decrees  and  orders,  declaring  exten- 
sive coasts,  and  whole  countries,  in  a state  of  blockade, 
without  the  presence  of  an  adequate  naval  force  to  support 
it,  are  manifestly  illegal  and  void,  and  have  no  sanction  in 
public  law.  The  ancient  authorities  all  referred  to  a strict 
and  actual  siege  or  blockade.  The  language  of  Grotius'*  is 
oppidum  obsestum  vel  Portus  claiuus,  and  the  investing 
pot*er  must  be  able  to  apply  its  force  to  every  point  of  the 


a B.  3.  c.  1.  sec.  5. 
b B.  3.  c.  7.  sec.  1 ' 7. 

c The  Betsey,  I Jlob.  IS.  1 Chitty  on  Commercial  Imxc^AjQ. 
fi  B.  3.  c.  1 . sec.  5. 
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blockaded  place,  so  as  to  render  it  dangerous  to  attempt  to 
enter,  and  there  is  no  blockade  of  that  part  where  its  power 
cannot  be  brought  to  bear.*  The  definition  of  a blockade 
given  by  the  convention  of  the  Baltic  powers  in  1780,  and 
again  in  1801,  and  by  the  ordinance  of  Congress  in  1781, 
required  that  there  should  be  actually  a number  of  vessels 
stationed  near  enough  to  the  port  to  make  the  entry  appa- 
rently dangerous.  The  government  of  the  United  States 
have  uniformly  insisted,  that  the  blockade  should  be  efiec> 
tive  by  the  presence  of  a competent  force,  stationed,  and 
present,  at  or  near  the  entrance  of  the  port ; and  they  have 
protested  with  great  energy  against  the  application  of  the 
right  of  seixure  and  confiscation  to  ineffectual  or  fictitious 
blockades.* 

The  occasional  absence  of  the  blockading  squadron,  pro- 
duced by  accident,  as  in  the  case  of  a storm,  and  when  the 
station  is  resumed  with  due  diligence,  does  not  suspend  the 
blockade,  provided  the  suspension,  and  the  reason  of  it,  be 
known ; and  the  law  considers  an  attempt  to  take  advan- 
tage of  such  an  accidental  removal,  as  an  attempt  to  break 
the  blockade,  and  as  a mere  fraud.°  The  American  govern- 
ment seemed  disposed  to  admit  the  continuance  of  the 
blockade.in  such  a case  and  the  language  of  the  judicial 
authorities  in  New-York,  has  been  in  favour  of  the  solidity 
and  justness  of  the  English  doctrine  of  blockade  on  this 


a The  Hercurius,  1 Rob.  67.  The  Betsey,  1 Rob,  78.  The  Start, 
4 Ro6.  65.  Letter  of  the  Secretary  of  the  J^aty  to  Commodore  Preble, 
February  Allt,  1804. 

6 Mr.  King'e  Letter  to  Lord  Orenville,  May  29d,  1799.  Jfr. 
Marehairt  Letter  to  Mr.  King,  September  20th,  1799.  Mr.  Mudieon'e 
Letter  to  Mr.  Pinckney,  October  23th,  1801.  Letter  of  the  Secretary 
of  the  Maoy  to  Commodore  Preble,  February  4lh,  1804.  Mr.  Pinck- 
ney’e  Letter  to  Lord  ffelletley,  Jan.  1 4th,  1 8 1 1 . 

e The  Frederick  Molke,  1 Rob.  72.  The  Columbia,  1 Rob,  130. 
The  Juffrow  Maria  Schroeder,  3 Rob.  155.  The  HoiTnaDg,  6 Reb. 
116,  7. 

d Mr.  MarthaWe  Letter  to  Mr.  King,  September  20th,  1799. 

VoL.  I.  19 
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point.*  But  if  the  blockade  be  raised  by  the  enemy,  or  by 
applying  the  naval  force,  or  part  of  it,  though  only  for  a 
time,  to  other  objects,  or  by  the  mere  remissness  of  the 
cruisers,  the  commerce  of  neutrals  to  the  place  ought  to  be 
free.  The  presence  of  a sufficient  force  is  the  natural  cri- 
terion by  which  the  neutral  is  enabled  to  ascertain  the  ex- 
istence of  the  blockade.  He  looks  only  to  the  matter  of 
fact,  and  if  the  blockading  squadron  is  removed  when  he 
arrives  before  the  port,  and  he  is  ignorant  of  the  cause  of 
the  removal,  or  if  he  be  not  ignorant,  and  the  cause  be  not 
an  accidental  one,  but  voluntary,  or  produced  by  an  enemy, 
he  may  enter,  without  being  answerable  for  a breach  of  the 
blockade.  When  a blockade  is  raised  voluntarily,  or  by  a 
superior  force,  it  puts  an  end  to  it  absolutely  ; and  if  it  be 
resumed,  neutrals  must  be  charged  with  notice  de  novo,  and 
without  reference  to  the  former  state  of  things,  before  they 
can  be  involved  in  the  guilt  of  a violation  of  the  blockade.*’ 
The  object  of  a blockade  is  not  merely  to  prevent  the  im- 
portation of  supplies,  but  to  prevent  export  as  well  as  im- 
port, and  to  cut  off  all  communication  of  commerce  with 
the  blockaded  port.  The  act  of  egress  is  ns  culpable  as 
the  act  of  ingress,  if  it  be  done  fraudulently ; and  a ship 
coming  out  of  a blockaded  port  is,  in  the  first  instance,  lia- 
ble to  seizure,  and,  to  obtain  a release,  the  party  must  give 
satisfactory  proof  of  the  innocence  of  his  intention.*  But, 
according  to  modern  usage,  a blockade  does  not  rightfully 
extend  to  a neutral  vessel  found  in  port  when  the  block- 
ade was  instituted,  nor  prevent  her  coming  out  with  the 
cargo,  bona  fide  purchased,  and  laden  on  board  before  the 


a Radcliff,  J.  i Johnson’t  Cates,  187.  RadrlifT  v.  U.  Ins.  Co.  7 
Johmon't  Rep.  38, 

6 Williams  v.  Smith,  S Cainesy  1.  Letter  of  the  Secretaty  of  Stale 
to  Mr.  Kingy  September  2Qlkf  1799,  The  Iloflhung,  6 Rob.  112. 

c Bynk.  Q.  J,  /*,  b.  1.  ch.  4.  The  Frederick  Molke,  1 Rob.  72. 
Tha  Nepiunuf,  1 Rob.  144.  The  Vrow  Judith,  1 Rob.  126. 


Digitized  by  Coo" 


LMtui*  VII.]  OF  THE  LAW  OP  NATIONS. 


147 


commencement  of  the  blockade.*  The  modern  practice 
does  not  require  that  the  place  should  be  invested  by  land 
as  well  as  by  sea,  in  order  to  constitute  a legal  blockade ; 
and  if  a place  be  blockaded  by  sea  only,  it  is  no  violation  of 
belligerent  rights  for  the  neutral  to  carry  on  commerce  with 
it  by  inland  communications.‘' 

It  is  absolutely  necessary  that  the  neutral  should  have  had 
due  notice  of  the  blockade,  in  order  to  affect  him  with  the 
penal  consequences  of  a violation  of  it.  This  information 
may  be  communicated  to  him  in  two  ways : either  actually, 
by  a formal  notice  from  the  blockading  power ; or  construc- 
tively, by  notice  to  his  government,  or  by  the  notoriety  of 
the  fact.  It  is  immaterial  in  what  way  the  neutral  comes  to 
the  knowledge  of  the  blockade.  If  the  blockade  actually 
exists,  and  he  has  knowledge  of  it,  he  is  bound  not  to  violate 
it.  A notice  to  a foreign  government,  is  a notice  to  all  the 
individuals  of  that  nation,  and  they  are  not  permitted  to  aver 
ignorance  of  it,  because  it  is  the  duty  of  the  neutral  govern- 
ment to  communicate  the  notice  to  their  people.*  In  the 
case  of  a blockade  without  regular  notice,  notice  in  fact 
is  generally  requisite ; and  there  is  this  difference  between 
a blockade  regularly  notified,  and  one  without  such  no- 
tice: that,  in  the  former  case,  the  act  of  sailing  for  the 
blockaded  place,  with  an  intent  to  ^evade  it,  or  to  enter 
contingently,  amounts,  from  the  very  commencement  of 
the  voyage,  to  a breach  of  the  blockade,  for  the  port  is  to 
be  considered  as  closed  up,  until  the  blockade  be  formally 
revoked,'or  actually  raised ; whereas,  in  the  latter  case,  of  a 
blockade  de  facto,  the  ignorance  of  the  party  as  to  iu  con- 
tinuance, may  be  received  as  an  excuse  for  sailing  to  the 


a The  Betsey,  1 Rob.  78.  The  Vrow  Judith,  I Rob.  126.  The 
Comet,  1 Edvi.  32.  Olivers  v.  Unioning.  Com.  3 WTitcUon,  183. 

b The  Ocean,  3 Rob.  297.  The  Stert,  ibid.  299.  note.  LtUtr  <jf 
the  Srcretary  of  State  to  Mr.  King,  Sept.  tOth,  1799. 

( The  Neptunui,  2 Rob.  1 10.  The  Adelaide,  2 Rob,  111.  note. 
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blockaded  place,  on  a doubtful  and  provisional  destina- 
tion.* The  question  of  notice  is  a question  of  evidence,  to 
be  determined  by  the  facts  applicable  to  the  case.  The  no- 
toriety of  a blockade  is  of  itself  sufficient  notice  of  it  to  ves- 
sels lying  within  the  blockaded  port.  In  the  case  of  the 
Adelaide,''  it  was  the  doctrine  of  the  English  admiralty, 
that  a notification  given  to  one  state,  must  be  presumed,  af- 
ter a reasonable  time,  to  have  reached  the  subjects  of  neigh- 
bouring states,  and  it  affects  them  with  the  knowledge  of  the 
fact,  on  just  grounds  of  evidence.  And  after  the  blockade 
is  once  established,  and  due  notice  received,  either  actually 
or  constructively,  the  neutral  is  not  permitted  to  go  to  the 
very  station  of  the  blockading  force,  under  pretence  of 
inquiring  whether  the  blockade  had  terminated,  because 
this  would  lead  to  fraudulent  attempts  to  evade  it,  and  would 
amount,  in  practice,  to  a universal  license  to  attempt  to 
enter,  and,  on  being  prevented,  to  claim  the  liberty  of  going 
elsewhere.  Some  reluation  was  very  reasonably  given  to 
this  rule,  in  its  application  to  distant  voyages  from  America ; 
and  ships  sailing  for  Europe  before  knowledge  of  the  block- 
ade reached  them,  were  entitled  to  notice,  even  at  the 
blockaded  port.  If  they  sailed  after  notice,  they  might 
sail  on  a contingent  destination  for  the  blockaded  port, 
with  the  purpose  of  calling  for  information  at  some  Euro- 
pean port,  and  be  allowed  the  benefit  of  such  a contingent 
destination,  to  be  rendered  definite  by  the  information.  But 
in  no  case  is  the  information,  as  to  the  existence  of  the 
blockade,  to  be  sought  at  the  mouth  of  the  port." 

A neutral  cannot  he  permitted  to  place  himself  in  the 
vicinity  of  the  blockaded  port,  if  his  situation  be  so  near 
that  he  may,  with  impunity,  break  the  blockade  whenever 


a The  Columbia,  I Roh.  130.  The  Neptunus,  2 i?oi.  1 10. 
b 3 Roh,  1 1 1 . tn  noiu. 
t The  S(>€8  and  Irene,  5 Rob,  76. 
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be  pleases,  and  slip  in  without  obstruction.  If  that  were  to 
be  permitted,  it  would  be  impossible  that  any  blockade 
could  be  maintained.  It  is  a presumption,  almost  de  jure, 
that  the  nentral,  if  found  on  the  interdicted  waters,  goes 
there  with  an  intention  to  break  the  blockade  ; and  it  would 
require  very  clear  and  satisfactory  evidence  to  repel  the 
presumption  of  a criminal  intent.* 

The  judicial  decisions  in  England,  and  in  this  country, 
have  given  great  precision  to  the  law  of  blockade,  by  the 
appUcation  of  it  to  particular  cases,  and  by  the  extent,  and 
clearness,  and  equity  of  their  illustrations.  They  are  dis- 
tinguished, likewise,  for  general  coincidence  and  harmony 
in  their  principles.  All  the  cases  admit,  that  the  neutral 
must  be  chargeable  with  knowledge,  either  actual  or  con- 
structive, of  the  existence  of  the  blockade,  and  with  an  in- 
tent, and  with  some  attempt,  to  break  it,  before  he  is  to 
suffer  the  penalty  of  a violation  of  it.  The  evidence  of  that 
intent,  and  of  the  overt  act,  will  greatly  vary,  according  to 
circumstances  ; and  the  conclusion  to  be  drawn  frOm  those 
circumstances  will  depend,  in  some  degree,  upon  the  cha- 
racter and  judgment  of  the  prize  courts  ; but  the  true  prin- 
ciples which  ought  to  govern,  have  rarely  been  a matter 
of  dispute.  The  fact  of  clearing  out  or  sailing  for  a block- 
aded port,  is,  in  itself,  innocent,  unless  it  be  accompanied 
with  knowledge  of  the  blockade.  Such  a vessel,  not  pos- 
sessed of  such  previous  knowledge,  is  to  be  first  warned  of 
the  fact,  and  a subsequent  attempt  to  enter  constitutes  the 
breach.  This  was  the  provision  in  the  treaty  with  England 
in  1794,  and  it  has  been  declared  in  other  cases,  and  is  con- 
sidered to  be  a correct  exposition  of  the  law  of  nations.'’ 


a The  Neutralitat,  6 iZoh.  30.  The  Charlotte  Christine,  tiu/.  lOI. 
The  Gute  Erwartung,  Vnd.  182.  Bynk.  Q.  J.  Pub.  b.  I.  c.  II.  The 
Arthur,  1 Edte.  Hep.  202.  RadcUffv.  U.  Ins.  Co.  7 JoKnton't  Rep.  47. 
Fitssimmons  v.  Newport  Ins.  Co.  4 Crunch,  185. 

h Fitzsimmons  v.  Newport  Ins.  Co.  4 Cronc/t,  185.  Britith  Jnetrue- 
lione  to  their  Jleete  on  the  Wett  India  elation,  Sth  January,  1804. 
Letter  of  the  Secretary  of  the  ^avy  to  Commodore  Preble,  February 
Mk,  1804. 
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It  has  been  a question  in  the  courts  in  this  country,  whe- 
ther they  ought  to  admit  the  law  of  the  English  prize  courts, 
that  sailing  forablockaded  port,  knowing  it  to  be  blockaded, 
was,  in  itself,  an  attempt,  and  an  act  sufficient  to  charge 
the  party  with  a breach  of  the  blockade,  without  reference 
to  the  distance  between  the  port  of  departure  and  the  port 
invested,  or  to  the  e.xtent  of  the  voyage  performed  when 
the  vessel  was  arrested.*  But  in  YeaUm  v.  Fry^  the  Su- 
preme Court  of  the  United  States  coincided  essentially  with 
the  doctrine  of  the  English  prize  courts ; for  they  held,  that 
sailing  from  Tobago  for  Curra<joa,  knowing  the  latter  to  be 
blockaded,  was  a breach  of  the  blockade  ; and,  according 
to  the  opinion  of  Mr.  Justice  Story,  in  the  case  of  the  AV 
reide,^  tlie  act  of  sailing  with  an  intent  to  break  a blockade, 
is  a sufficient  breach  to  authorize  confiscation.  The  of- 
fence continues,  although,  at  the  moment  of  capture,  the 
vessel  be,  by  stress  of  weather,  driven  in  a direction  from 
the  port,  for  the  hostile  intention  still  remains  unchanged. 
The  distance,  or  proximity  of  the  two  ports,  would  cer- 
tainly have  an  effect  upon  the  equity  of  the  application  of 
the  rule.  A Dutch  ordinance,  in  1630,  declared,  that  ves- 
sels bound  to  the  blockaded  ports  of  Flanders,  were  liable 
to  confiscation,  though  found  at  a distance  from  them,  unless 
they  had  voluntarily  altered  the  voyage  before  coming  in 
sight  of  the  port  ; and  Bynkershoeck  contends  for  the  rea- 
sonableness of  the  order."*  What  that  distance  must  be  is 
not  defined  ; and  if  the  ports  be  not  very  wide  apart,  the 
act  of  sailing  for  the  blockaded  port  may  reasonably  be 
deemed  evidence  of  a breach  of  it,  and  an  overt  act  of  fraud 
upon  the  belligerent  rights.  But  a relaxation  of  the  rule 
has  been  required  and  granted  in  the  case  of  distant  voy- 


a Fitzsimmons  v.  Newport  Ins.  Co.  4 Cranch,  185.  Voss  &. 
Groves  v.  U.  Ins.  Co.  2 Johnson't  Ca$u,  180.  469. 
h 5 Cranch,  335. 
t 9 Cranch,  440.  446. 

d Q.  .r.  P.  b.  1.  c.  1 1.  3 Roh.  Z26.  in  nolit. 
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ages,  such  as  those  across  the  Atlantic,  and  the  vessel  is 
allowed  to  sail  on  a contingent  destination  for  a blockaded 
port,  subject  to  the  duty  of  subsequent  inquiry  at  suitable 
places.*  The  ordinance  of  Congress  of  1781,  seems  to 
have  conceded  this  point  to  the  extent  of  the  English  rule, 
for  it  made  it  lawful  to  take  and  condemn  all  vessels,  of  all 
nations,  “ destined  to  any  such  port,”  without  saying  any 
thing  of  notice  or  proximity.’’ 

The  consequence  of  a breach  of  blockade  is  the  confis* 
cation  of  the  ship  ; and  the  cargo  is  always,  prima  facie, 
implicated  in  the  guilt  of  the  owner,  or  master  of  the  ship ; 
and  it  lays  with  them  to  remove  the  presumption,  that  the 
vessel  was  going  in  for  the  benefit  of  the  cargo,  and  with 
the  direction  of  the  owner.'  The  old  doctrine  was  much 
more  severe,  and  oflen  inflicted,  not  merely  a forfeiture  of 
the  property  taken,  but  imprisonment,  and  other  personal 
punishment  but  the  modern,  and  milder  usage,  has  con* 
fined  the  penalty  to  the  confiscation  of  the  ship  and  goods. 
If  a ship  has  contracted  guilt  by  a breach  of  blockade,  the 
offence  is  not  discharged  until  the  end  of  the  voyage.  The 
penalty  never  travels  on  with  the  vessel  further  than  to  the 
end  of  the  return  voyage ; and  if  she  is  taken  in  any  part  of 
that  voyage,  she  is  taken  in  delicio.  This  is  deemed  rea- 
sonable, because  no  other  opportunity  is  afforded  to  the 
belligerent  force  to  vindicate  the  law.'  The  penalty  for  a 


a 5 Rnh,  76.  6 Cranch,  29.  Bperry  V.  The  Delaware  Ini.  Co. 
2 Wath.  Cir.  R.  243.  Naylor  v.  Taylor,  ^ B.Sf  Crtti.  718. 

b Joumalt  of  Congrtu,  vol.  7.  p.  186. 

e The  Mercurius.  1 Roh.  67.  The  Cohimbia.  Ibid.  130.  The 
Neptunui.  3 iJo6.173.  The  Alexander.  4 Rob.  93.  The  Exchange. 
1 Edxo.  39. 

d Bynk.  Q.  J,  P.  b.  I.  c.  11. 

e Tbe’VVelvaart  Van  PiUaw.  2 Rob,  128.  The  Juffrow  Maria  Schroe- 
der.  3 Rob.  147.  In  cages  of  contraband,  the  return  voyage  has  not 
nsually  been  deemed  connected  with  the  outward,  and  the  ofTence  was 
deposited  with  tho  offending  subject ; but  in  distant  voyages,  with 
contraband  and  false  papers,  the  rule  is  different ; the  fraud  contsmi- 
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breach  of  blockade  is  also  held  to  be  remitted,  if  the  block- 
ade has  been  raised  before  the  capture.  The  delictum  is 
completely  done  away  when  the  blockade  ceases.' 

NMtni  There  are  other  acts  of  illeiral  assistance  afforded  to  a 

evryiQfMM*  ^ 

belligerent,  besides  supplying  him  with  contraband  goods, 
and  relieving  bis  distress,  under  a blockade.  Among  these 
acts,  the  conveyance  of  hostile  despatches  is  the  most  inju- 
rious, and  deemed  to  be  of  the  most  hostile  and  noxious 
character.  The  carrying  of  two  or  three  cargoes  of  stores, 
is  necessarily  an  assistance  of  a limited  nature  ; but  in  the 
transmission  of  despatches  may  be  conveyed  the  entire  plan 
of  a campaign,  and  it  may  lead  to  a defeat  of  all  the  projects 
of  the  other  belligerent  in  that  theatre  of  the  war.  The  ap- 
propriate remedy  for  this  offence  is  the  confiscation  of  the 
ship ; and,  in  doing  so,  the  courts  make  no  innovation  on 
the  ancient  law,  but  they  only  apply  established  principles 
to  new  combinations  of  circumstances.  There  would  be 
no  penalty  in  the  mere  confiscation  of  the  despatches.  The 
proper  and  efficient  remedy  is  the  confiscation  of  the  ve- 
hicle employed  to  carry  them  ; and  if  any  privity  subsists 
between  the  owners  of  the  cargo  and  the  roaster,  they  are 
involved  by  implication  in  his  delinquency.  If  the  cargo 
be  the  property  of  the  proprietor  of  the  ship,  then,  by  the 
general  rule,  ob  coniinentiam  delicti,  the  cargo  shares  the 
same  fate,  and  especially  if  there  was  an  active  interposition 
in  the  service  of  the  enemy,  concerted  and  continued  in 
fratid.*' 

Adistinction  has  been  made  between  carrying  despatches 
of  the  enemy  between  different  parts  of  his  dominions, 
and  carrying  despatches  of  an  ambassador  from  a neutral 


nates  the  return  cargo,  and  subjects  it  to  condemnation,  as  being  one 
entire  transaction.  The  Rosalie  uid  Betty,  2 i2o6.  343.  The  Nancy, 
3 ibid.  122. 

a The  Lisette.  6 Rob.  387. 
b The  Atalonta,  6 Rob.  440. 
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country  to  his  own  sovereign.  The  effect  of  the  former 
despatches  is  presumed  to  be  hostile ; but  the  neutral  coun- 
try has  a right  to  preserve  its  relations  with  the  enemy, 
and  it  does  not  necessarily  follow  that  the  communications 
are  of  a hostile  nature.  Ambassadors  resident  in  a neutral 
country,  are  favourite  objects  of  the  protection  of  the  law 
of  nations,  and  their  object  is  to  preserve  the  relations  of 
amity  between  the  governments;  and  the  presumption  is, 
that  the  neutral  state  preserves  its  integrity,  and  is  not 
concerned  in  any  hostile  design.* 

In  order  to  enforce  the  rights  of  belligerent  nations  against 
the  delinquencies  of  neutrals,  and  to  ascertain  the  real  as 
well  as  assumed  character  of  all  vessels  on  the  high  seas,  the 
law  of  nations  arms  them  with  the  practical  power  of  visi- 
tation and  search.  The  duty  of  self-preservation  gives  to 
belligerent  nations  this  right.  It  is  founded  upon  necessity, 
and  is  strictly  and  exclusively  a wa  right,  and  does  not 
exist  in  time  of  peace.  All  writers  upon  the  law  of  nations, 
and  the  highest  authorities,  acknowledge  the  right  as  resting 
on  sound  principles  of  public  jurisprudence,  and  upon  the 
institutes  and  practice  of  all  great  maritime  powers.*'  And 
if,  upon  making  the  search,  the  vessel  be  found  employed  in 
contraband  trade,  or  in  carrying  enemy’s  property,  or 
troops,  or  despatches,  she  is  liable  to  be  talcen  and  brought 
in  for  adjudication  before  a prize  court. 

Neutral  nations  have  frequently  been  disposed  to  ques- 
tion and  resist  the  exercise  of  this  right.  This  was  particu 
larly  the  case  with  the  Baltic  confederacy,  during  the  Ame- 
rican war,  and  with  the  convention  of  the  Baltic  powers  in 
1801.  The  right  of  search  was  denied,  and  the  flag  of  the 
state  was  declared  to  be  a substitute  for  all  documentary  and 
other  proof,  and  to  exclude  all  right  of  search.  Those 
powers  armed  for  the  purpose  of  defending  their  neutral 


a The  Csroline,  6 Noi>.  491. 

h VatUl,  b.  3.  e.  7.  sec.  114.  The  1 i?oi.  287.  i Dod- 

ton'f  Mm.  Rep.  244.  The  Merianna  Flora,  1 1 Wheaton,  42. 
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pretensions;  and  England  did  not  hesitate  to  consider  it  as 
an  attempt  to  introduce,  by  force,  a new  code  of  maritime 
law,  inconsistent  with  her  belligerent  rights,  and  hostile  to 
her  interests,  and  one  which  would  go  to  extinguish  the  right 
of  maritime  capture.  The  attempt  was  speedily  frustrated 
and  ttbandoned,  and  the  right  of  search  has,  since  that  time, 
been  considered  incontrovertible. 

The  whole  doctrine  was  very  ably  discussed  in  the  En- 
glish High  Court  of  Admiralty,  in  the  case  of  the  Maria,' 
and  it  was  adjudged,  that  the  right  was  incontestable,  and  that 
a neutral  sovereign  could  not,  by  the  interposition  of  force, 
vary  that  right.  Two  powers  may  agree  among  themselves, 
that  the  presence  of  one  of  their  armed  ships  along  with  their 
merchant  ships,  shall  be  mutually  understood  to  imply  that 
nothing  is  to  be  found,  in  that  convoy  of  merchant  ships,  in- 
consistent with  amity  or  neutrality.  But  no  belligerent 
power  can  legally  be  compelled,  by  mere  force,  to  accept  of 
such  a pledge  ; and  every  belligerent  power  who  is  no  party 
to  the  agreement,  has  a right  to  insist  on  the  only  security 
known  to  the  law  of  nations  on  this  subject,  independent  of 
any  special  covenant,  and  that  is  the  right  of  personal  visita- 
tion and  search,  to  be  exercised  by  those  who  have  an  in- 
terest in  making  it.  The  penalty  for  the  violent  contra- 
vention of  this  right,  is  the  confiscation  of  the  property  so 
withheld  from  visitation ; and  the  infliction  of  this  penalty 
is  conformable  to  the  settled  practice  of  nations,  as  well  as 
to  the  principles  of  the  municipal  jurisprudence  of  most 
countries  in  Europe.  There  may  be  cases  in  which  the  master 
of  a neutral  ship  may  be  authorized,  bj’  the  natural  right  of 
self-preservation,  to  defend  himself  against  extreme  violence 
threatened  by  a cruiser,  grossly  abusing  his  commission  ; 
but,  except  in  extreme  cases,  a merchant  vessel  has  no  right 
to  say  for  itself,  and  an  armed  vessel  has  no  right  to  say  for 
it,  that  it  will  not  submit  to  visitation  or  search,  or  to  be 
carried  into  a proximate  port  for  judicial  inquiry.  Upon 


a 1 Roh.  aS7. 
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these  principles,  a fleet  of  Swedish  merchant  ships,  sailing 
under  convoy  of  a Swedish  ship  of  war,  and  under  instruc- 
tions from  the  Swedish  government  to  resist,  by  force,  the 
right  of  search  claimed  by  British  lawfully  commissioned 
cruisers,  was  condemned.  The  resistance  of  the  convoying 
ship  was  a resistance  of  the  whole  convoy,  and  justly  sub- 
jected tbe  whole  to  confiscation.* 

The  doctrine  of  the  English  admiralty  on  tfie  right  of 
visitation  and  search,  and  on  the  limitation  of  the  right,  has 
been  recognised  in  its  fullest  extent  by  the  courts  of  justice 
in  this  country."’  The  very  act  of  sailing  under  the  protec- 
tion of  a belligerent,  or  neutral  convoy,  for  the  purpose  of 
resisting  search,  is  a violation  of  neutrality.  The  Danish 
government  asserted  the  same  principle  in  its  correspond- 
ence with  the  government  of  the  United  States,  and  in  the 
royal  instructions  of  the  10th  of  March,  1810;”  and  none 
of  the  powers  of  Europe  have  called  in  question  the  justice 
of  the  doctrine.**  Confiscation  is  applied  by  way  of  penalty 
for  resistance  of  search  to  all  vessels,  without  any  discrimi- 
nation as  to  the  national  character  of  the  vessel  or  cargo, 
and  without  separating  the  fate  of  the  cargo  from  that  of 
the  ship. 

This  right  of  search  is  confined  to  private  merchant  ves- 
sels, and  does  not  apply  to  public  ships  of  war.  Their  im- 
munity from  the  exercise  of  any  jurisdiction  but  that  of  the 
sovereign  power  to  which  they  belong,  is  uniformly  assert- 
ed, claimed,  and  conceded.  A contrary  doctrine  is  not  to 
be  found  in  any  jurist  or  writer  on  the  law  of  nations,  or 


0 The  Maria,  t Roh.  287.  The  Elaebe,  -1  Rob.  408. 

1 The  Nereide,  9 Cranch,  427.  438.  443.  445.  453.  The  Mari- 
anna Flora,  1 1 Wheaton,  42. 

c iHalVt  L.  Journal,  233.  Letlert  of  Count  Rosmkrantz  to  Mr, 
Erring,  28lh  and  30th  of  June,  and  9lh  of  Juhj,  1811. 

d The  Austrian  ordinance  of  neutrality  of  August  7th,  1803,  en- 
joined it  upon  all  their  vessels  to  suhiait  to  visitation  on  the  high 
acas,  and  not  to  make  any  difficulty  as  to  the  production  of  the  docu- 
mentary proofs  of  property. 
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admitted  in  any  treaty  ; and  every  act  to  the  contrary  ha» 
been  promptly  met  and  condemned.* 

The  exercise  of  the  right  of  visitation  and  search  must 
be  conducted  with  due  care,  and  regard  to  the  rights  and 
safety  of  the  vessel.*'  If  the  neutral  has  acted  with  candour 
and  good  faith,  and  the  inquiry  has  been  wrongfully  pursued, 
the  belligerent  cruiser  is  responsible  to  the  neutral  in  costs 
and  damages,  to  be  assessed  by  the  prize  court  which  sus- 
tains the  judicial  examination.  The  mere  exercise  of  the 
right  of  search  involves  the  cruiser  in  no  trespass,  for  it  is 
strictly  lawful.  But  if  he  proceeds  to  capture  the  vessel  as 
prize,  and  sends  her  in  for  adjudication,  and  there  was  no 
probable  cause,  he  is  responsible.  It  is  not  the  search,  but 
the  subsequent  capture,  which  is  treated  in  such  a case  as 
a tortious  act.**  If  the  capture  be  Justifiable,  the  subsequent 
detention  for  adjudication  is  never  punished  with  damages  ; 
and  in  all  cases  of  marine  torts,  courts  of  admiralty  exer- 
cise a large  discretion  in  giving  or  withholding  damages.'^ 


a Tkur!ot'$  Stale  Pajiert,  vol.  2.  p.  j03.  Mr.  Canning't  Letter  to 
Mr.  Monroe,  Augwl‘.\d,  WOT.  Edinhurgh  Reeiew for  October,  1807, 
art.  1.  In  the  case  of  Priiis  Frederick,  2 Dodton,ib\.  the  question 
was  raised,  and  learnedly  discussed,  whether  a public  armed  ship  be- 
longing to  the  king  of  the  Netherlands,  was  liable  to  civil  or  criminal 
process  in  a British  port.  She  was  brought  in,  by  assistance,  in 
distress,  and  salvage  was  claimed,  and  the  ship  was  arrested  upon 
that  claim,  and  a plea  to  the  jurisdiction  interposed.  The  question 
went  off  by  arrangement,  and  was  not  decided,  though  the  immunity 
of  such  vessels  from  all  private  claims  was  forcibly  urged,  on  grounds 
of  general  policy  and  the  usage  of  nations.  And  in  this  country, 
in  the  case  of  The  Schooner  Exchange  v.  M'Faddon,  7 Cranch,  1 16. 
it  was  decided,  after  great  discussion,  that  a public  vessel  of  war  of 
a foreign  sovereign  at  peace  with  the.  United  States,  coming  into 
their  ports,  and  demeaning  herself  in  a friendly  manner,  was  ex- 
empt from  the  jurisdiction  of  the  country. 
b The  Anna  Maria,  2 Wheaton,  327. 
r 2 Maeon,  439. 

d 11  Wheaton,  51 — 56.  Story,  J. 
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A rescue  effected  by  the  crew,  after  capture,  and  when 
the  captors  are  in  actual  possession,  is  unlawful,  and  consi- 
dered to  be  a resistance  within  the  application  of  the  pe- 
nalty of  confiscation,  for  it  is  a delivery  by  force  from 
force.*  And  where  the  penalty  attaches  at  all,  it  attaches 
as  completely  to  the  cargo  as  to  the  ship,  for  the  master 
acted  as  agent  of  the  owner  of  the  cargo,  and  his  resistance 
was  a fraudulent  attempt  to  withdraw  it  from  the  rights  of 
war.*" 

A neutral  is  bound,  not  only  to  submit  to  search,  but  to  Keni»i  do- 
have  his  vessel  duly  furnished  with  the  genuine  documents 
requisite  to  support  her  neutral  character.'  The  most  ma- 
terial of  these  documents  are,  the  register,  passport,  sea  let- 
ter, muster  roll,  log  book,  charter-party,  invoice,  and  bill  of 
lading.  The  want  of  some  of  these  papers,  is  strong  pre- 
sumptive evidence  against  the  ship’s  neutrality  ; yet  the 
want  of  any  one  of  them  is  not  absolutely  conclusive.'*  Si 
aliquid  ex  solcmnibus  dejiciat,  cum  equitas  poscii,  subvem- 
endum  ett.  The  concealment  of  papers  material  for  the  pre- 
servation of  the  neutral  character,  justifies  a capture,  and 
carrying  into  port  for  adjudication,  though  it  does  not  abso- 
lutely require  a condemnation.  It  is  good  ground  to  refuse 
costs  and  damages  on  restitution,  or  to  refuse  further  proof 
to  relieve  the  obscurity  of  the  case,  where  the  cause  labour- 
ed under  heavy  doubts,  and  there  was  prima  facie  ground 
for  condemnation  independent  of  the  concealment.'  The 
spoliation  of  papers  is  a still  more  aggravated  and  inflamed 
circumstance  of  suspicion.  That  fact  may  exclude  further 


a The  Despatch,  3 Jlob.  295.  Brown  v.  Union  Ins.  Co.  5 Day't 
Rep.  1. 

i The  Catharina  Elizabeth,  5 Rob.  232. 
c Aruicer  to  the  Prtuiian  Memorial,  1 753. 

d Danith  Irutructiom,  lOlA  March,  1810.  The  register  of  a vessel 
is  the  only  document  which  need  be  on  board  a vessel  in  lime  of  uni- 
versal peace,  to  prove  national  character.  Catlette  v.  Pacific  Ins. 
Co.  1 Paine,  594. 

t Livingston  A Gilchrist  v.  Mar.  Ins.  Co.  7 Craneh,  544. 
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proof,  and  be  sufficient  to  infer  guilt ; but  it  does  not  in  En- 
gland, as  it  does  by  the  maritime  law  of  other  countries, 
create  an  absolute  presumption  yurise/ (/eyure;  and  yet,  a 
case  that  escapes  with  such  a brand  upon  it,  is  saved  so  as 
by  fire.*  The  Supreme  Court  of  the  United  States  has 
followed  the  less  rigorous  English  rule,  and  held  that  the 
spoliation  of  papers  was  not,  of  itself,  sufficient  ground  for 
condemnation,  and  that  it  was  a circumstance  open  for  ex- 
planation, fur  it  may  have  arisen  from  accident,  necessity, 
or  superior  force.'’  If  the  explanation  be  not  prompt  and 
frank,  or  be  weak  and  futile  ; if  the  cause  labours  under 
heavy  suspicions,  or  there  be  a vehement  presumption  of 
bad  faith,  or  gross  prevarication,  it  is  good  cause  for  the 
denial  of  further  proof ; and  the  condemnation  ensues  from 
defects  in  the  evidence,  which  the  party  is  not  permitted 
to  supply.  The  observation  of  Lord  Mansfield,  in  liernar- 
di  v.  Motteaux,^  was  to  the  same  effect.  By  the  maritime 
law  of  all  countries,  he  said,  throwing  papers  overboard 
was  considered  as  a strong  presumption  of  enemy’s  proper- 
ty ; but,  in  all  his  experience,  he  had  never  know'll  a con- 
demnation on  that  circumstance  only. 


a The  Hunter,  1 Dodton,  480. 
b The  Pizarro,  i Wheaton,  2i7. 
c Do’ig.  581. 
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OF  TRUCES,  PASSPORTS,  AxVD  TREATIES  OF  PEACE. 

Having  considered  the  rights  and  duties  appertaining 
to  a state  of  war,  I proceed  to  examine  the  law  of  nations 
relative  to  negotiations,  conventions  and  treaties,  which 
either  partially  interrupt  the  war,  or  terminate  in  peace. 

(1.)  A truce  or  suspension  of  arms,  does  not  terminate  Eir.ct  of  i 
the  wal,  but  it  is  one  of  the  commercia  belli  which  suspends 
its  operations.  These  conventions  rest  upon  the  obligation 
of  good  faith,  and  as  they  lead  to  pacific  negotiations,  and 
are  necessary  to  control  hostilities,  and  promote  the  cause 
of  humanity,  they  are  sacredly  observed  by  civilized  na- 
tions. 

A particular  truce  is  only  a partial  cessation  of  hostilities, 
as  between  a town  and  an  army  besieging  it.  But  a general 
truce  applies  to  the  operations  of  the  war  ; and  if  it  be  for  a 
long  or  indefinite  period  of  time,  it  amounts  to  a temporary 
peace,  which  leaves  tlie  state  of  the  contending  parties,  and 
the  questions  between  them,  remaining  in  the  same  situation 
as  it  found  them.  A partial  truce  may  be  made  by  a sub- 
ordinate commander,  and  it  is  a power  necessarily  implied  in 
the  nature  of  his  trust;  but  it  is  requisite  to  a general  truce, 
or  suspension  of  hostilities  throughout  the  nation,  or  for  a 
great  length  of  time,  that  it  be  made  by  the  sovereign  of  the 
country,  or  by  his  special  authority."  The  general  princi- 
ple on  the  subject  is,  that  if  a commander  makes  a compact 


o raltel,  b.  3.  c.  16.  sec.  233 — 238.  Giotiu-t,  b.  3.  c.  21. 
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with  the  enemy,  and  it  be  of  such  a nature  that  the  power 
to  make  it  could  be  reasonably  implied  from  the  nature  of 
the  trust,  it  would  be  valid  and  binding,  though  he  abused 
bis  trust.  The  obligation  he  is  under  not  to  abuse  his  trust, 
regards  his  own  state,  and  not  the  enemy.* 

A truce  binds  the  contracting  parties  from  the  time  it  is 
concluded,  but  it  does  not  bind  the  individuals  of  the  nation 
so  as  to  render  them  personally  responsible  for  a breach  of 
it,  until  they  have  had  actual  or  constructive  notice  of  it. 
Though  an  individual  may  not  be  held  to  make  pecuniary 
compensation  for  a capture  made,  or  destruction  of  pro- 
perty, after  the  suspension  of  hostilities,  and  before  notice 
of  it  had  reached  him,  yet  the  sovereign  of  the  country  is 
bound  to  cause  restoration  to  be  made  of  all  prizes  made 
after  the  date  of  a general  truce.  To  prevent  the  danger 
and  damage  that  might  arise  from  acts  committed  in  igno- 
rance of  the  truce,  it  is  common  and  proper  to  fix  a prospec- 
tive period  for  the  cessation  of  hostilities,  with  a due  refer- 
ence to  the  distance  and  situation  of  places.*’ 

A truce  only  temporarily  stays  hostilities ; and  each  party 
to  it  may,  within  his  own  territories,  do  whatever  he  would 
have  a right  to  do  in  time  of  peace.  He  may  continue  ac- 
tive preparations  for  war,  by  repairing  fortifications,  levy- 
ing and  disciplining  troops,  and  collecting  provisions,  and 
articles  of  war.  He  may  do  whatever,  under  all  the  cir- 
cumstances, would  be  deemed  compatible  with  good  faith, 
and  the  spirit  of  the  agreement ; but  he  is  justly  restrained 
from  doing  what  would  be  directly  injurious  to  the  enemy, 
and  could  not  safely  be  done  in  the  midst  of  hostilities. 
Thus,  in  the  case  of  a truce  between  the  governor  of  a for- 
tified town,  and  the  array  besieging  it,  neither  party  is  at 
liberty  to  continue  works,  constructed  either  for  attack  or 
defence^  and  which  could  not  safely  be  done  if  hostilities  had 


a RutKeiforth,  b.  S.  c.  9.  {'’atltl,  b.  3.  c.  16.  sec.  261.  Grotiiu, 
b.3.  e.  22.  sec.  4. 

b f'nUel,  b.  S.  c.  1&.  sec.  239.  244. 
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continued  ; for  this  would  be  to  make  a mischievous  and 
fraudulent  use  of  the  cessation  of  arms.  So,  it  would  be  a 
fraud  upon  the  rights  of  the  besieging  army,  and  an  abuse 
of  the  armistice,  for  the  garrison  to  avail  themselves  of  the 
truce  to  introduce  provision  and  succours  into  the  town,  in  a 
way,  or  through  passages,  which  the  besieging  army  would 
have  been  competent  to  prevent.*  The  meaning  of  every 
such  compact  is,  that  all  things  should  remain  as  they  were 
in  the  places  contested,  and  of  which  the  possession  was 
disputed,  at  the  moment  of  the  conclusion  of  the  truce.'' 

At  the  expiration  of  the  truce,  hostilities  may  recommence 
without  any  fresh  declaration  of  war;  but  if  it  be  for  an  in- 
definite time,  justice  and  good  faith  would  require  due  notice 
of  an  intention  to  terminate  it." 

Grotius  and  Vattel,''  as  well  as  other  writers  on  national 
law,  have  agitated  the  question,  whether  a truce  for  a given 
period,  as,  for  instance,  from  the  firstof  January  to  the  first 
of  February,  will  include  or  exclude  the  first  day  of  each  of 
these  months.  Grotius  says,  that  the  day  from  whence  a 
truce  is  to  be  computed,  is  not  one  of  the  days  of  the  truce, 
but  that  it  will  include  the  whole  of  the  first  day  of  Februa- 
ry, as  being  the  day  of  its  termination.  Vattel,  on  the  other 
hand,  is  of  opinion,  that  the  day  of  the  commencement  of 
the  truce  would  be  included,  and  as  the  time  ought  to  be 
taken  largely  and  liberally,  for  the  sake  of  humanity,  the 
last  day  mentioned  would  also  be  included.  Fvery  ambi- 
guity of  this  kind  ought  always  to  be  prevented,  by  posi- 
tive and  precise  stipulations,  as  from  such  a day  to  such  a 
day,  both  inclusive.* 


a VatUl,  b.  3.  c.  16.  sec.  247,248. 
b Ibid.  sec.  250. 
c Ibid.  b.  3.  c.  16.  sec.  260. 

d Grotiut,  b.  3.  c.  21 . sec.  4.  yatlel,  b.  3.  c.  16.  see.  244. 
e The  rule  proposed  by  the  English  Commissioners,  in  their  report  on 
the  practice  oftbe  English  Courts, in  July,  1831,  is  recommended  by  its 
simplicity  and  certainty.  They  proposed  to  compute  the  first  day 
exclusively  and  the  last  day  inclusively  in  all  cata, 
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or  a Paaa-  (2.)  A passport,  or  safe  couduct,  is  a privilege  granted  in 
war,  and  exempting  the  party  from  tlie  eflects  of  its  ope- 
ration, during  the  time,  and  to  the  extent  prescribed  in  the 
permission.  It  flows  from[the  sovereign  authority  ; but  the 
power  of  granting  a passport  may  be  delegated  by  the  sove- 
reign to  persons  in  subordinate  command,  and  they  are  in- 
vested with  that  power  either  by  an  express  commission,  or 
by  the  nature  of  their  trust.*  The  general  of  an  army,  from 
the  very  nature  of  his  power,  can  grant  safe  conducts  ; but 
the  permission  is  not  transferable  by  the  person  named  in 
the  passport,  for  it  may  be  that  the  government  had  special 
reasons  for  granting  the  privilege  to  the  very  individusJ 
named,  and  it  is  presumed  to  be  personal.  If  the  safe 
conduct  be  granted,  not  for  persons,  but  for  effects,  those 
effects  may  be  removed  by  others  besides  the  owner,  pro- 
vided no  person  be  selected  as  the  agent,  against  whom 
there  may  exist  a personal  objection  sufficient  to  render 
him  an  object  of  suspicion  or  danger  within  the  territories 
of  the  power  granting  the  permission. 

He  who  promises  security,  by  a passport,  is  morally  bound 
to  afford  it  against  any  of  his  subjects  or  forces,  and  to  make 
good  any  damage  the  party  might  sustain  by  a violation  of 
the  passport.  The  privilege  being  so  far  a dispensation 
from  the  legal  effects  of  war,  it  is  always  to  be  taken  strict- 
ly, and  must  be  confined  to  the  purpose,  and  place,  and 
time,  for  which  it  was  granted.  A safe  conduct  generally 
includes  the  necessary  baggage  and  servants  of  the  person  to 
whom  it  is  granted  ; and,  to  save  doubt  and  difficulty,  it  is 
usual  to  enumerate,  with  precision,  every  particular  branch 
and  extent  of  the  indulgence.  If  a safe  conduct  be  given 
for  a stated  term  of  time,  the  person  in  whose  favour  it  was 
granted,  must  leave  the  enemy’s  country  before  the  time  ex- 
pires, unless  detained  by  sickness,  or  some  unavoidable  cir- 
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cumstance,  and  then  he  remains  under  the  same  protection. 

The  case  is  difierent  with  an  enemy  who  comes  into  the 
country  of  his  adversary  during  a truce.  He,  at  his  own 
peril,  takes  advantage  of  a general  liberty,  allowed  by  tbe 
suspension  of  hostilities,  and,  at  the  expiration  of  the  truce, 
the  war  may  freely  take  its  course,  without  being  impeded 
by  any  claims  of  such  a party  for  protection.* 

It  is  stated  that  a safe  conduct  may  even  be  revoked  by 
him  who  granted  it,  for  some  good  reason  ; for  it  is  a gene- 
ral principle  in  the  law  of  nations,  that  every  privilege  may 
b e revoked,  when  it  becomes  detrimental  to  the  state.  If  it 
be  a gratuitous  privilege,  it  may  be  revoked  purely  and 
simply;  but  if  it  be  a purchased  privilege,  (he  party  inte- 
rested in  it  is  entitled  to  indemnity  against  all  injurious  con- 
sequences, and  every  party  affected  by  the  revocation  is  to 
be  allowed  time  and  liberty  to  depart  in  safety.'’ 

The  effect  of  a license  given  by  the  enemy,  to  the  snb-J;”,^’’^  " 
jects  of  the  adverse  party,  to  carry  on  a specified  trade,  has 
already  been  considered,*  in  respect  to  the  light  in  which  it 
is  viewed  by  the  government  of  the  citizens  accepting  it.  A 
very  different  effect  is  given  to  these  licenses  by  the  govern- 
ment which  grants  them,  and  they  are  regarded  and  re- 
spected as  lawful  relaxation^  or  suspensions  of  the  rules  of 
war.  It  is  the  assumption  of  a state  of  peace  to  the  extent 
of  the  license,  and  the  act  rests  in  the  discretion  of  the 
sovereign  authority  of  the  state,  which  alone  is  competent 
to  decide  how  far  considerations  of  commercial  and  politi- 
cal expediency  may,  in  particular  cases,  control  the  ordina- 
ry consequences  of  war.  In  the  country  which  grants  them, 
licenses  to  carry  on  a pacific  commerce  are  slricti  jurh,  as 
being  exceptions  to  a general  rule  ; though  they  are  not 
to  be  construed  with  pedantic  accuracy,  nor  will  every 


a Mattel,  b.  3.  c.  1 7.  sec.  273, 274. 
6 ValUl,  b.  3.  c.  17.  sec.  276. 
c Supra,  p.  85. 
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small  deviation  be  held  to  vitiate  the  fair  effect  of  them.'  An 
excess  in  the  quantity  of  goods  permitted  to  be  imported, 
might  not  be  considered  as  noxious  to  any  extent  ; but  a 
variation  in  the  quality  or  substance  of  the  goods  might  be 
more  significant.  Whenever  any  part  of  the  trade  assumed 
under  the  license,  is  denuded  of  any  authority  under  it, 
such  part  is  subject  to  condemnation. 

Another  material  circumstance  in  all  licenses,  is  the  limi- 
tation of  time  in  which  they  are  to  be  carried  into  effect, 
for  what  is  proper  at  one  time,  may  be  very  unfit  and  mis- 
chievous at  another  time.  Where  a license  was  limited  to 
be  in  force  until  the  29th  of  September,  and  the  ship  did 
not  sail  from  the  foreign  port  until  the  4th  of  October,  yet, 
as  the  goods  were  laden  on  board  by  the  12th  of  Septem- 
ber, and  there  was  an  entire  hona  fides  on  the  part  of  the  per- 
son holding  the  license,  this  was  held  to  be  legal.'’  But 
where  a license  was  to  bring  away  a cargo  from  Bordeaux, 
and  the  party  thought  proper  to  change  the  license,  and  ac- 
commodate it  to  another  port  in  France,  it  was  held,  by  the 
English  admiralty,  iu  the  case  of  the  Tuxe  Qehroederi,^ 
that  the  license  was  vitiated,  and  the  vessel  and  cargo  were 
condemned.  It  has  also  been  held,  that  the  license  must  be  li- 
mited to  the  use  of  the  precise  persons  for  whose  benefit  it 
was  obtained.  The  great  principle  in  these  cases  is,  that 
subjects  are  not  to  trade  with  the  enemy  without  the  special 
permission  of  the  government ; and  a material  object  of  the 
control  which  the  government  exercises  over  such  a trade, 
is  that  it  may  judge  of  the  particular  persous  who  are  fit  to 


a The  Cosmopolite,  iRob.S.  Grolim,b.  3.'c.  SI.  sec.  14.  lays 
down  the  general  rule,  that  a >ife  conduct,  of  which  these  licenses  are 
a species,  are  to  be  liberally  construed  ; /ora  magit  gttam  ttricta  tn- 
terpretatio  atimitlenda  cst.  .And  licenses  were  eventually  construed 
with  great  liberality  in  the  British  Courts  of  Admiralty.  Judge  Croke, 
m the  case  of  the  .Abigail,  Slncart't  Viee-Adm.  Rep.  360. 
b Schroeder  v.  Vaiix,  13  FmR,  52.  3 Campb.  AC  P.  83. 
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be  intrusted  with  an  exemption  from  the  ordinary  restric- 
tions of  a state  of  war.* 

(3.)  The  object  of  war  is  peace  ; and  it  is  the  duty  of  Tmim  of 
every  belligerent  power  to  make  war  fulfil  its  end  with  the 
least  possible  mischief,  and  to  accelerate,  by  all  fair  and 
reasonable  means,  a just  and  honourable  peace.  The  same 
power  which  has  the  right  to  declare  and  carry  on  war, 
would  seem  naturally  to  be  the  proper  power  to  make  and 
conclude  a treaty  of  peace  ; but  the  disposition  of  this 
power  will  depend  upon  the  local  constitution  of  every  na- 
tion ; and  it  sometimes  happens,  that  the  power  of  making 
peace  is  committed  to  a body  of  men  who  have  not  the  power 
to  make  war.  In  Sweden,  after  the  death  of  Charles  XII.,  the 
king  could  declare  war  without  the  consent  of  the  national 
Diet,  but  he  made  peace  in  conjunction  with  the  Senate.*’  So, 
by  the  constitution  of  the  United  States,  the  President,  by 
and  with  the  advice  and  consent  of  two  thirds  of  the  Senate, 
may  make  peace,  but  it  is  reserved  to  Congress  to  declare 
war.  This  provision  in  our  constitution  is  well  adapted 
(as  will  be  shown  more  fully  hereafter)  to  unite  in  the  nego- 
tiation and  conclusion  of  treaties,  the  advantage  of  talents, 
experience,  stability,  and  a comprehensive  knowledge  of 
national  interests,  with  the  requisite  secrecy  and  despatch. 

Treaties  of  peace,  when  made  by  the  competent  power, 
are  obligatory  upon  the  whole  nation.  If  the  treaty  re- 
quires the  payment  of  money  to  carry  it  into  effect,  and  the 
money  cannot  be  raised  but  by  an  act  of  the  legislature,  the 
treaty  is  morally  obligatory  upon  the  legislature  to  pass  the 
law,  and  to  refuse  it  would  be  a breach- of  public  faith.  The 
department  of  the  government  that  is  intrusted  by  the  con- 
stitution with  the  treaty-making  power,  is  competent  to 


a The  Jongc  Johannes,  -IJiab.  263.  See  the  law 'as  to  licenses 
collected  in  1 HoU’tJ'f,  P,  Rep.  129.  note.  Mr.  Holt  says,  that 
Sir  William  Scott  was,  in  fact,  the  author  of  the  whole  learning  of 
the  law  relating  to  the  system  of  licenses.  ' 

b VatUl,  b.  4.  c.  2.  sec.  10. 
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bind  the  national  faith  in  ils  discretion  ; for  the  power  to 
make  treaties  of  peace  must  be  coextensive  with  all  the  exi- 
gencies of  the  nation,  and  necessarily  involves  in  it  that 
portion  of  the  national  sovereignty  which  lias  the  exclusive 
direction  of  diplomatic  negotiations  and  contracts  with 
foreign  powers.  All  treaties  made  by  that  power  become 
of  absolute  efficacy,  because  they  are  the  supreme  law  of 
the  land. 

There  can  be  no  doubt  that  the  power  competent  to  bind 
the  nation  by  treaty  may  alienate  the  public  domain  and 
property  by  treaty.  If  a nation  has  conferred  upon  its  ex- 
ecutive department,  without  reserve,  the  right  of  treating 
and  contracting  with  other  states,  it  is  considered  as  having 
invested  it  with  all  the  power  necessary  to  make  a valid 
contract.  That  department  is  the  organ  of  the  nation,  and 
the  alienations  by  it  are  valid,  because  they  are  done  by  the 
reputed  will  of  the  nation.  The  fundamental  laws  of  a state 
may  withhold  from  the  executive  department  the  power 
of  transferring  what  belongs  to  the  state  ; but  if  there  be  no 
express  provision  of  that  kind,  the  inference  is,  that  it  has 
confided  to  the  department  charged  with  the  power  oi 
making  treaties,  a discretion  commensurate  with  all  the 
great  interests,  and  wants,  and  necessities  of  the  nation.  A 
power  to  make  treaties  of  peace  necessarily  implies  a power 
to  decide  the  terms  on  which  they  shall  be  made,  and  foreign 
states  could  not  deal  safely  with  the  government  upon  any 
other  presumption.  The  power  that  is  intrusted  generally 
and  largely  with  authority  to  make  valid  treaties  of  peace, 
can,  of  course,  hind  the  nation  by  alienation  of  part  of  its 
territory  ; and  this  is  equally  the  case  whetherthat  territory 
be  already  in  the  occupation  of  the  enemy,  or  remains  in 
the  possession  of  the  nation,  and  whether  the  property  be 
public  or  private.*  In  tlie  case  of  the  schooner  Peggy,'"  the 


n I . r. ‘iO.  Hcc.  2 It.  //m/.  c.  21 . sec.  262.— b.  4.  c.  2. 

ppc.  II , 12. 

b 1 CV«n''A,  103. 


Digitized  by  Google 


Lecture  VIII.]  OF  THE  LAW  OF  NATIONS. 


1C7 


Supreme  Court  of  the  United  States  admitted,  that  indivi- 
dual rights  acquired  by  war,  and  vested  rights  of  the  citi- 
xens,  might  be  sacrificed  by  treaty  for  national  purposes. 
So,  in  the  case  of  Ware  v.  Hj/lton,'  it  was  said  to  be  a clear 
principle  of  national  law,  that  private  rights  might  be  sacri- 
ficed by  treaty  to  secure  the  public  safety,  though  the  go- 
vernment would  be  bound  to  make  compensation  and  in- 
demnity to  the  individuals  whose  rights  had  thus  been  sur- 
rendered. The  power  to  alienate,  and  the  duty  to  make 
compensation,  are  both  laid  down  by  Grotius''  in  equally 
explicit  terms. 

A treaty  of  peace  is  valid  and  binding  on  the  nation,  if 
made  with  the  present  ruling  power  of  the  nation,  or  the 
government  de  facto.  Other  nations  have  no  right  to  inter- 
fere with  the  domestic  affairs  of  any  particular  nation,  or  to 
examine  and  judge  of  the  title  of  the  party  in  possession  of 
the  supremo  authority.  They  arc  to  look  only  to  the  fact 
of  possession.”  And  it  is  an  acknowledged  rule  of  interna- 
tional law,  that  the  principal  party  in  whose  name  the  war 
is  made,  cannot  justly  make  peace  without  including  those 
defensive  allies  in  the  pacification  who  have  afforded  as- 
sistance, though  they  may  not  have  acted  as  principals  ; for 
it  would  be  faithless  and  cruel  for  the  principal  in  the  war 
to  leave  his  weaker  ally  to  the  full  force  of  the  enemy’s  re- 
sentment. The  ally  is,  however,  to  be  no  further  a party 
to  the  stipulations  and  obligations  of  the  treaty,  than  he  has 
been  willing  to  consent.  All  that  the  principal  can  require, 
is,  that  his  ally  be  considered  as  restored  to  a state  of  peace. 
£vcry  alliance  in  which  all  the  parties  arc  principals  in  the 
war,  obliges  the  allies  to  treat  in  concert,  though  each  one 
makes  a separate  treaty  of  peace  for  himself.'' 


a 3 Dalitu,  199.  245.  Chase,  J. 
6 B.  3.  c.  20.  see.  7. 
c yiUt*!,  b.  4.  c.  2.  see.  14. 
d Ibid.  b.  4.  r.2.  sec.  16. 
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The  effect  of  a treaty  of  peace  is  to  put  an  end  to  the 
war,  and  to  abolish  the  subject  of  it.  Peace  relates  to  the 
war  which  it  terminates.  It  is  an  agreement  to  waive  all 
discussion  concerning  the  respective  rights  of  the  parties, 
and  to  bury  in  oblivion  all  the  original  causes  of  the  war.* 
It  forbids  the  revival  of  the  same  war,  by  taking  arms  for 
the  cause  which  at  first  kindled  it,  though  it  is  no  objec- 
tion to  any  subsequent  pretensions  to  the  same  thing,  on 
other  foundations.’’  After  peace,  the  revival  of  grievances 
arising  before  the  war  is  not  to  be  encouraged,  for  treaties 
of  peace  are  intended  to  put  an  end  to  such  complaints ; 
and  if  grievances  then  existing  are  not  brought  forward  at 
the  time  when  peace  is  concluded,  it  is  to  be  presumed 
that  it  is  not  intended  to  bring  them  forward  at  any  future 
time.*  Peace  leaves  the  contracting  parties  without  any 
right  of  committing  hostility  for  the  very  cause  which  kin- 
dled the  war,  or  for  what  has  passed  in  the  course  of  it.  It 
is,  therefore,  no  longer  permitted  to  take  up  arms  again  for 
the  same  cause.'’  But  this  will  not  preclude  the  right  to 
complain  and  resist,  if  the  same  grievances  which  kindled 
the  war  be  renewed  and  repeated,  for  that  would  furnish  a 
new  injury  and  a new  cause  of  warequally  just  with  the  foiv 
mer  war.  If  an  abstract  right  be  in  question  between  the 
parties,  the  right,  for  instance,  to  impress  at  sea  one’s  own 
subjects,  from  the  merchant  vessels  of  the  other,  and  the 
parties  make  peace  without  taking  any  notice  of  the  ques- 
tion, it  follows,  of  course,  that  all  past  grievances,  damages, 
and  injury,  arising  under  such  claim,  arc  thrown  into  obli- 


o Sir  William  Scott,  The  Eliza  Ann,  1 Dodnon,  249.  Though 
private  rights  e.xisting  before  the  war  may  not  bo  remitted  by  peace, 
the  presumption  is  otherwise  as  to  the  rights  of  kings  and  nations. 
Groliiu,  b.  3.  c.  20.  sec.  19. 
b Vnttel,  b.  4.  c.  2.  sec.  19. 

c Sir  William  Scott,  The  Molly,  1 Dodion’t  Adtn.  Rep.  396. 
d VaUtl,  b.  4.  c.  2.  sec.  1 9. 
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rion,  by  the  amnesty  which  every  treaty  implies  ; but  the 
claim  itself  is  not  thereby  settled,  either  one  way  or  the 
other.  It  remains  open  for  future  discussion,  because  the 
treaty  wanted  an  express  concession  or  renunciation  of  the 
claim  itself.* 

A treaty  of  peace  leaves  every  thing  in  the  state  in  which 
it  finds  it,  if  there  be  no  express  stipulation  on  the  subject. 

If  nothing  be  said  in  the  treaty  of  peace  about  the  conquered 
country  or  places,  they  remain  with  the  possessor,  and  his 
title  cannot  afterwards  be  called  in  question.  During  war, 
the  conqueror  has  only  a usufructuary  right  to  the  territory 
be  has  subdued,  and  the  latent  right  and  title  of  the  former 
sovereign  continues,  until  a treaty  of  peace,  by  its  silence, 
or  by  its  express  stipulation,  shall  have  extinguished  bis 
tide  for  ever.* 

The  peace  does  not  afiect  private  rights  which  had  no 
relation  to  the  war.  Debts  existing  prior  to  the  war,  and 
injuries  committed  prior  to  the  war,  but  which  made  no 
part  of  the  reasons  for  undertaking  it,  remain  entire,  and 
the  remedies  are  revived.'  There  are  certain  cases  in 
which  even  debts  contracted,  or  injuries  committed,  between 
two  subjects  of  the  belligerent  powers,  during  the  war,  are 
the  ground  of  a valid  claim,  as  in  the  case  of  ransom  bills,  and 
of  contracts  made  by  prisoners  of  war  for  subsistence,  or  in 
a trade  carried  on  under  a license.**  This  would  be  the 
case  if  the  debt  between  them  was  contracted,  or  the  injury 
was  committed,  in  a neutral  country.' 

A treaty  of  peace  binds  the  contracting  parties  from  the  Th«  liim 

, , 11.  1 wb*Qir«aii« 

momcDt  of  Its  conclusion,  and  that  is  understood  to  be  frorn^* 


a Vatlel,  b.  4.  c.  2.  sec.  19,  20. 

b Sir  William  Scott,  1 Dodton,  452.  Valttl,  b.  3.  c.  13.  aec.  197, 
198.  Ibid.  b.  4.  c.  2.  sec.  1.  Grotnu,  lib.  3.  c.  6.  sec.  4,  5.  Mahly’i 
Drnilde  V Europe,  tom.  1.  c.  2.  p.  144. 
c Orotixu,  b.  3.  c.  20.  aec.  16.  18. 

d Crawford  v.  The  William  Penn,  3 Waeh.  Cir.  R.  484.  1 Pe- 
teri'  Cir.  Rep.  106.  8.  C. 
e Vatlel,  b.  4.  c.  2.  sec.  22. 

VoL.  I.  22 
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the  day  it  is  signed.  But,  like  a truce,  it  cannot  affect 
the  subjects  of  the  nation  with  guilt,  by  reason  of  acts  of 
hostility  subsequent  to  the  date  of  the  treaty,  provided  they 
were  committed  before  the  treaty  was  known.  All  that  can 
be  required  in  such  cases  is,  that  the  government  make  im- 
mediate restitution  of  things  captured  after  the  cessation  of 
hostilities ; and  to  guard  against  inconvenience  from  the 
want  of  due  knowledge  of  the  treaty,  it  is  usual  to  fix 
the  periods  at  which  hostilities  are  to  cease  at  different 
places,  and  for  the  restitution  of  property  taken  after- 
wards.* 

But  though  individuals  are  not  deemed  criminal  for  con- 
tinuing hostilities  after  the  date  of  the  peace,  so  long  as  they 
are  ignorant  oflt,  a more  diflicnit  question  to  determine  is, 
whether  they  are  responsible,  civiliter,  in  such  cases.  Gro- 
tius'’  says,  they  are  not  liable  to  answer  in  damages,  hot  it 
is  the  duty  of  the  government  to  restore  what  has  been  cap- 
tured and  not  destroyed.  In  the  case  of  the  American  ship 
Mentor,'-  which  was  taken  and  destroyed,  off  Delaware  bay, 
by  British  ships  of  war,  in  1783,  after  the  cessation  of  hos- 
tilities, but  before  that  fact  had  come  to  the  knowledge  of 
either  of  the  parties,  the  point  was  much  discussed  ; and  it 
was  held,  that  the  injured  party  could  not  pass  over  the  per- 
son from  whom  the  alleged  injury  had  been  received,  and  fix 
it  on  the  commander  of  the  English  squadron  on  that  station, 
who  was  totally  ignorant  of  the  whole  transaction,  and  at  the 
distance  of  thirty  leagues  from  the  place  where  it  passed. 
There  was  no  instance  in  the  annals  of  the  prixe  courts,  of 
such  a remote  and  consequential  responsibility  in  such  a 
case.  The  actual  wrong-doer  is  the  person  to  answer  in 


a b.  4.  c.  3.  pec.  24,  25.  thid.  b.  2.  c.  12.  Bee.  156,  157. 

Ibid.  b.  8.  c.  16.  ^ Dnlfat^  40.  vol.  2.227.  Lessee  of  Hylton 

V.  Brown,  1 If'anh.  Cir,  R,  311,312.  312.351. 
b B.  3.  c.  21 . sec.  5. 
c I Rob.  151. 
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jadgmcnt,  and  to  him  the  responsibility  (if  any)  is  attached. 
He  may  have  other  persons  responsible  over  to  him,  but  the 
injured  party  could  look  only  to  him.  The  better  opinion 
was,  that  though  such  an  act  be  done  through  ignorance  of 
the  cessation  of  hostilities,  yet  mere  ignorance  of  that  fact 
would  not  protect  the  officer  from  civil  responsibility  in  a 
prize  court ; and  that,  if  he  acted  through  ignorance,  his 
own  government  must  protect  him  and  save  him  harmless. 
When  a place  or  country  is  exempted  from  hostility  by  ar- 
ticles of  peace,  it  is  the  duty  of  the  government  to  use  due 
diligence  to  give  itsjsnbjects  notice  of  the  fact ; and  the  go- 
vernment ought,  in  justice,  to  indemnify  its  subjects,  who 
act  in  ignorance  of  the  peace.  And  yet  it  would  seem,  from 
that  case,  that  the  American  owner  was  denied  redress  in 
the  British  Admiralty,  not  only  against  the  admiral  of  the 
fleet  on  that  station,  but  against  the  immediate  author  of  the 
injury.  Sir  William  Scott  denied  the  relief  against  the  ad- 
miral ; and  ten  years  before  that  time,  relief  bad  equally 
been  denied  by  his  predecessor,  against  the  person  who  did 
the  injury.  If  thatdecision  was  erroneous,  an  appeal  ought 
to  have  been  prosecuted.  We  have  then  the  decision  of 
the  English  High  Court  of  Admiralty,  denying  any  relief 
in  such  a case,  and  an  opinion  of  Sir  William  Scott,  many 
years  afterwards,  that  the  original  wrong-doer  was  liable. 
The  opinions  cannot  otherwise  be  reconciled,  than  upon 
the  ground  that  the  prize  courts  have  a large  and  equi- 
table discretion,  in  allowing  or  withholding  relief,  accord- 
ing to  the  special  circumstances  of  the  individual  case ; and 
that  there  is  no  fixed  or  inflexible  general  rule  on  the  sub- 
ject. 

If  a time  be  fixed  by  the  treaty  for  hostilities  to  cease  in 
a given  place,  and  a capture  be  previously  made,  but  with 
knowledge  of  the  peace,  it  has  been  a question  among  the 
writers  on  public  law,  whether  the  captured  property  should 
be  restored.  The  better,  and  the  more  reasonable  opinion* 
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is,  that  the  capture  would  be  null,  though  made  before  the 
day  limited,  provided  the  captor  was  previously  infonned  of 
the  peace ; for,  as  Eraerigon"  observes,  since  constructive 
knowledge  of  the  peace,  after  the  time  limited  in  the  diffe- 
rent parts  of  the  world,  renders  the  capture  void,  much 
more  ought  actual  knowledge  of  the  peace  to  produce  that 
effect.” 


a faUn,  TVoiM  <Ut  Print,  ch.  4.  sec.  4.  and  5.  Emerigon,  TraiU 
du  Jltt.  c.  13.  sec.  19.  Axuni  on  Maritime  Law.  edit.  N.  Y.  vol.  3. 
p.  331. 

& This  point  was  very  extensively  discussed  in  the  French  prize 
courts,  in  the  case  of  the  capture  of  the  British  ship  Swineherd,  by 
the  French  privateer  Bellona,  and  what  was  sufficient  knowledge  of 
the  fact  of  the  peace  to  annul  the  capture,  was  the  great  question. 
It  appeared  that  the  Bellona  sailed  from  the  Isle  of  France  the  37th 
of  November,  1801,  before  news  had  arrived  at  the  island  of  the 
signing  of  the  preliminaries  of  peace  between  Franco  and  England, 
and  which  had  been  signed  on  the  1st  of  October  preceding.  The 
capture  was  made  on  the  34th  of  February,  1803,  within  the  period 
of  five  months  from  the  date  of  the  treaty  ; and,  by  the  11th  article  of 
the  treaty,  it  was  provided,  that  captures  made  in  any  part  of  the 
world,  after  five  months  from  the  ratification  of  the  treaty,  should  be 
null  and  void.  The  capture  was  made  in  a place  whore  a shorter  pe- 
riod than  five  months  did  not  apply.  The  proclamation  of  the  King 
of  Great  Britain,  of  the  13th  of  October,  1801,  announced  the  fact 
of  the  signature  of  the  preliminary  articles  of  peace;  and  it  stated 
the  substance  of  the  11th  article,  and  ordered  all  hostilities  to  cease 
in  the  diflerent  places,  from  and  after  the  respective  periods  mention- 
ed in  that  article  ; and  this  proclamation  was  published  in  the  Cal- 
cutta Gazette,  and  made  known  by  the  production  of  that  paper,  to 
the  French  cruiser,  at  several  times,  hy  distinct  vessels,  some  days 
previous  to  the  capture.  This  evidence  of  the  peace  was  also  com- 
municated to  the  captain  of  the  French  vessel  as  soon  as  the  capture 
took  place,  and  yet,  notwitlistanding  this  notice,  the  English  ship 
was  taken  possession  of,  and  carried  into  the  Isle  of  France,  and  li- 
belled, and  condemned,  as  lawful  prize  of  war.  The  sentence  of 
condemnation  was  affirmed  in  1803,  on  appeal  to  the  Council  of 
Prizes  at  Paris,  and  M.  Merlin  has  reported  at  large  the  elaborate  ar- 
gument and  opinion  of  M.  Collet  Descotils,  the  Imperial  Advocate 
General  in  the  Council  of  Prizes,  in  favour  of  the  captors.  The 
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Another  question  arose  subsequent  to  the  treaty  of  Ghent 
of  1814,  in  one  of  the  British  vice-admiralty  courts,  on  the 
validity  of  a recapture  by  a British  ship  of  war,  of  a British 
vessel  captured  by  an  American  privateer.  The  capture 
made  by  the  American  cruiser  was  valid,  being  made  before 
the  period  fixed  for  the  cessation  of  hostilities,  and  in  igno- 
rance of  the  fact ; hut  the  prize  had  not  been  carried  into 
port  and  condemned,  and  while  at  sea  she  was  recaptured 
by  the  British  cruiser  after  the  period  fixed  for  the  cessation 
of  hostilities,  but  without  knowledge  of  the  peace.  It  was 
decided,  that  the  possession  of  the  vessel  by  the  American 
privateer  was  a lawful  possession,  and  that  the  British 
cruiser  could  not,  after  the  peace,  lawfully  use  force  to  di- 
vest this  lawful  possession.  The  restoration  of  peace  put 
an  end,  from  the  time  limited,  to  all  force,  and  then  the  ge- 
neral principle  applied,  that  things  acquired  in  war  remain, 
as  to  title  and  possession,  precisely  as  they  stood  when  the 
pesure  took  place.  The  uti  possidetis  is  the  basis  of  every 
treaty  of  peace,  unless  it  be  otherwise  agreed.  Peace  gives 
a final  stnd  perfect  title  to  captures  without  condemnation, 
and  as  it  forbids  all  force,  it  destroys  all  hopes  of  recovery 
as  much  as  if  the  vessel  was  carried  infra  priesidia,  and 
condemned.'  A similar  doctrine  was  held  in  the  case  of 


ground  he  took,  and  upon  which  the  Council  of  Prizes  proceeded, 
was,  that  the  king's  proclamation,  unaccompanied  by  any  French  at- 
testation, waa  not  that  sufficient  and  indubitable  evidence  to  the 
French  cruiser,  of  the  fact  of  the  peace,  upon  which  he  ought  to 
have  acted,  and  that  the  period  of  the  five  months  had  not  elapsed, 
within  which  it  was  lawful,  in  the  Indian  sea.s,  to  continue  hostilities. 
The  learned  and  venerable  author  of  that  immense  work,  the  Reper- 
tory of  Juritprudence,  says,  on  introducing  the  cose,  that  he  shall  be 
eilent  on  the  question,  and  contents  himself  with  giving  the  discus- 
sions, and  particularly  the  opinion  of  the  Advocate  General,  and  the 
reasons  of  the'Council  of  Prizes.  See  Repertoire  Unitertel  et  Rai- 
eonne  de  Jurisprudence,  par  M.  le  Comte  Merlin,  tom.  9.  tit.  Prise 
Maritime,  sec.  5. 

a Cast  of  the  Legal  Tender,  Tlalifax,  ,^pril,  1815,  cited  Wheaton's 
Dig.  302. 
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the  schooner  Sophie,'  and  the  treaty  of  peace  had  the  effect 
of  quieting  all  titles  of  possession  arising  from  the  war, 
and  of  putting  an  end  to  the  claim  of  all  former  proprie- 
tors, to  things  of  which  possession  was  acquired  by  right  of 
war. 

If  nothing  be  said  to  the  contrary,  things  stipulated  to  be 
restored  are  to  be  returned  in  the  condition  they  were 
taken  ; but  this  does  not  relate  to  alterations  which  have 
been  the  natural  consequence  of  time,  and  of  the  operations 
of  war.  A fortress  or  a town  is  to  be  restored  in  the  con- 
dition it  was  when  taken,  as  far  as  it  shall  still  be  in  that 
condition  when  the  peace  is  made.'’  There  is  no  obliga- 
tion to  repair,  as  well  as  restore,  a dismantled  fortress,  or 
a ravaged  territory.  The  peace  extinguishes  all  claim  for 
damages  done  in  war,  or  arising  from  the  operations  of  war. 
Things  are  to  be  restored  in  the  condition  the  peace  found 
them  ; and  to  dismantle  a fortification,  or  to  waste  a coun- 
try, after  the  conclusion  of  tlie  peace,  and  previous  to  the 
surrender,  would  be  an  act  of  perfidy.'^ 

Treaties  of  every  kind,  when  made  by  the  competent  au- 
thority, are  as  obligatory  upon  nations,  as  private  contracts 
are  binding  upon  individuals  ; and  they  are  to  receive  a fair 
and  liberal  interpretation,  and  to  be  kept  with  the  most 
scrupulous  good  faith.  Their  meaning  is  to  be  ascertained 
by  the  same  rules  of  construction  and  course  of  reasoning 
which  we  apply  to  the  interpretation  of  private  contracts."* 
If  a treaty  should  in  fact  be  violated  by  one  of  the  contract- 


a G Hob,  1311. 

b yuUcl,  b.  4.  c.  3.  sec.  31.  34. 
c Jbul.  b.  4.  c.  3.  sec.  32. 

d Ibid.  b.  2.  c.  1 7.  Kyrc,  Ch.  J.  in  1 Bot.  (,■  Pull.  438,  439.  Opi- 
nion of  Sir  James  Marriot,  cited  in  1 Chilly  on  Commercial  Law,  44. 
But,  if  the  legislative  and  executive  branches  of  the  government 
have  given  and  asserted  a construction  to  a treaty  with  a foreign 
power,  under  which  it  claims  dominion  over  a territory  in  its  posses- 
sion, the  courts  of  justice  will  not  set  up  or  sustain  a different  con- 
struction. Foster  V.  Neilson,  t Ptlert'  U.S.  Rip.  233. 
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iug  parties,  either  by  proceedings  incompatible  with  the 
particular  nature  of  the  treaty,  or  by  an  intentional  breach 
of  any  of  its  articles,  it  rests  alone  with  the  injured  party  to 
pronounce  it  broken.  The  treaty,  in  such  a case,  is  not 
absolutely  void,  but  voidable,  at  the  election  of  the  injured 
party.*  If  he  chooses  not  to  come  to  a rupture,  the  treaty 
remains  obligatory.  He  may  waive  or  remit  the  infraction 
committed,  or  he  may  demand  a just  satisfaction. 

There  is  a very  material  and  important  distinction  made  by 
the  writers  on  public  law,  between  a new  war  for  some  new 
cause,  and  a breach  of  a treaty  of  peace.  In  the  former  case, 
the  rights  acquired  by  the  treaty  subsist,  notwithstanding 
the  new  war  ; but,  in  the  latter  case,  they  are  annulled  by  the 
breach  of  the  treaty  of  peace,  on  which  they  are  founded.  A 
new  war  may  interrupt  the  exercise  of  the  rights  acquired  by 
the  former  treaty,  and,  like  other  rights,  they  may  be  wrested 
from  the  party  by  the  force  of  arms.  But  then  they  become 
newly  acquired  rights,  and  partake  of  the  operation  and  re- 
sult of  the  new  war.  To  recommence  a war,  by  breach 
of  the  articles  of  a treaty  of  peace,  is  deemed  much  more 
odious  than  to  provoke  a war  by  some  new  demand  and 
aggression  ; for  the  latter  is  simply  injustice,  but,  in  the  for- 
mer case,  the  party  is  guilty  both  of  perfidy  and  injus- 
tice.'’ The  violation  of  any  one  article  of  a treaty,  is  a 
violation  of  the  whole  treaty ; for  all  the  articles  are  de- 
pendent on  each  other,  and  one  is  to  be  deemed  a condition 
of  the  other ; and  a violation  of  any  single  article  overthrows 
the  whole  treaty,  if  the  injured  party  elects  so  to  consider 
it.  This  may,  however,  be  prevented  by  an  express  provi- 
sion, that  if  one  article  be  broken,  the  others  shall,  neverthe- 
less, continue  in  full  force."  We  have  a strong  instance  in 


a Grotiiu,  b.  2.  c.  15.  sec.  15. — b.  3.  c.  20.  sec.  35 — 38.  Pur- 

lama//ui,  p.  355.  part  •!.  c.  14.  sec.  8.  f'littel,  b.  4.  c.  4.  sec.  54. 
b Orotiut,  b.  3.  c.  20,  sec.  27,  28.  ynttrl,  b.  4.  c.  4.  sec.  42. 
e Groti'u,  b.  3,  c.  19.  sec.  1 1.  yulUl,  b.  4.  c. 4.  sec.  47,  48.— b.  2. 
c.  13.  sec.  202. 
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our  own  history  of  the  annihilation  of  treaties  by  the  act  of 
the  injured  party.  In  1798,  the  Congress  of  the  United 
States*  declared  that  the  treaties  with  France  were  no 
longer  obligatory  on  the  United  States,  as  they  had  been 
repeatedly  violated  on  the  part  of  the  French  government, 
and  all  just  claims  for  reparation  refused. 

As  a general  rule,  the  obligations  of  treaties  are  dissipated 
by  hostility.  But  if  a. treaty  contains  any  stipulations  which 
contemplate  a state  of  future  war,  and  make  provision  for 
such  an  exigency,  they  preserve  their  force  and  obligation 
when  the  rupture  takes  place.  All  those  duties  of  which  the 
exercise  is  not  necessarily  suspended  by  the  war,  subsist  in 
their  full  force.  The  obligation  of  keeping  faith  is  so  far 
from  ceasing  in  time  of  war,  that  its  eflScacy  becomes  in- 
creased, from  the  increased  necessity  of  it.  What  would 
become  of  prisoners  of  war,  and  the  terms  of  capitulation  of 
garrisons  and  towns,  if  the  word  of  an  enemy  was  not  to  he 
relied  on  ? The  faith  of  promises  and  treaties  which  have 
reference  to  a state  of  war,  is  to  be  held  as  sacred  in  war  as 
in  peace,  and  among  enemies  as  among  friends.  All  the 
writers  on  public  law  admit  this  position,  and  they  have 
never  failed  to  recommend  the  duty  and  the  observance  of 
good  faith,  by  tlie  most  powerful  motives,  and  the  most  pa- 
thetic and  eloquent  appeals  which  could  be  addressed  to 
the  reason  and  to  the  moral  sense  of  nations.'’  The  tenth 
article  of  the  treaty  between  the  United  States  and  Great 
Britain,  in  1794,  may  be  mentioned  as  an  instance  of  a sti- 
pulation made  for  war.  It  provided,  that  debts  due  from 
individuals  of  the  one  nation  to  those  of  the  other,  and  the 
shares  or  moneys  which  they  might  have  in  the  public 
funds,  or  in  public  or  private  banks,  should  never,  in  any 
event  of  war,  be  sequestered  or  confiscated.  There  can  be 
no  doubt  that  the  obligation  of  that  article  was  not  impaired 


a Act  of  July  7th,  1798. 

b f'atUl,  b.  3.  c.  10.  sec.  174.  Groiiut,  b.  3.  c.  25. 
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by  the  war  ofl8I2,  but  remained  throughout  that  war,  and 
continues,  to  this  day,  binding  upon  the  two  nations,  and 
will  continue  so  until  they  mutually  agree  to  rescind  the 
article  ; for  it  is  a principle  of  universal  jurisprudence,  that 
a compact  cannot  be  rescinded  by  one  party  only,  if  the 
other  party  does  not  consent  to  rescind  it,  and  does  no  act 
to  destroy  it.  In  the  case  of  The  Society  for  Propagating; 
the  Gospel  v.  Netc-IIaven,'  the  Supreme  Court  of  the 
United  States  would  not  admit  the  doctrine  that  treaties 
became  extinguished  ipso  facto  by  war,  unless  revived  by 
an  express  or  implied  renewal  on  the  return  of  peace. 

Such  a doctrine  is  not  universally  true.  Where  treaties 
contemplate  a permanent  arrangement  of  national  rights,  or 
which,  by  their  terms,  are  meant  to  provide  for  the  event 
of  an  intervening  war,  it  would  be  against  every  principle 
of  just  interpretation  to  hold  them  extinguished  by  the 
event  of  war.  They  revive  at  peace,  unless  waived,  or  new 
and  repugnant  stipulations  be  made. 

With  respect  to  the  cession  of  places  or  territories  by  a Ce*fiion  cf 
treaty  of  peace,  though  the  treaty  operates  from  the  making 
of  it,  it  is  a principle  of  public  law,  that  the  national  cha- 
racter of  the  place  agreed  to  be  surrendered  by  treaty,  con- 
tinues as  it  was  under  the  character  of  the  ceding  country, 
until  it  be  actually  transferred.  Full  sovereignty  cannot  be 
held  to  have  passed  by  the  mere  words  of  the  treaty,  with- 
out actual  delivery.  To  complete  the  right  of  property, 
the  right  to  the  thing,  and  the  possession  of  the  thing, 
must  be  united.  This  is  a necessary  principle  in  the  law  of 
property  in  all  systems  of  jurisprudence.  There  must  be 
both  the  JUS  in  rent  and  the  jus  in  re,  according  to  the 
distinction  of  the  civilians,  and  which  Barbcyrac'’  says  they 
borrowed  from  the  canon  law.  This  general  law  of  property 
applies  to  the  right  of  territory  no  less  than  to  other  rights. 


a 8 ff'heaton,  494. 
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The  practice  of  nations  has  been  conformable  to  this  prin- 
ciple, and  the  conventional  latv  of  nations  is  full  of  instan- 
ces of  this  kind,  and  several  of  them  were  stated  by  Sir 
Wm.  Scott  in  the  opinion  .which  he  gave  in  the  case  of  the 
Fama.*  * 

The  release  of  a territory  from  the  dominion  and  sove- 
reignty of  the  country,  if  that  'cession  be  the  result  of  coer- 
cion or  conquest,  does  not  impose  any  obligation  upon  the 
government  to  indemnify  those  who  may  suffer  a loss  of 
property  by  the  cession.  The  annals  of  New-York  fur- 
nish a strong  illustration  of  this  position.  The  tciritoiy  com- 
posing the  state  of  Vermont  belonged  to  this  state ; and 
it  separated  from  it,  and  erected  itself  into  an  independent 
state,  without  the  consent,  and  against  the  will,  of  the  go- 
vernment of  New-York.  The  latter  continued  for  many 
years  to  object  to  the  separation,  and  to  discover  the  strong- 
est disposition  to  reclaim  by  force  the  allegiance  of  the  in- 
habitants of  that  state.  But  they  were  unable  to  do  it ; and 
it  was  a rase  of  a revolution  effected  by  force,  analogous 
to  that  which  was  then  in  action  between  this  country  and 
Great  Britain.  And  when  New-York  found  itself  under  the 
necessity  of  acknowledging  the  independence  of  Vermont, 
a question  arose  before  the  legislature,  whether  they  were 
bound  in  duty  to  make  compensation  to  individual  citixens 
whose  property  would  be  sacrificed  by  the  event,  because 
their  titles  to  land  lying  within  the  jurisdiction  of  Vermont, 
and  derived  from  New-York,  would  be  disregarded  by  the 
government  of  that  state.  The  claimants  were  heard  at 
the  bar  of  the  house  of  Assembly,  by  counsel,  in  1787,  and 
it  was  contended  on  their  behalf,  that  the  state  was  bound, 
upon  the  principles  of  the  social  compact,  to  protect  and 
defend  the  rights  and  property  of  all  its  members,  and  that, 
whenever  it  became  necessary,  upon  grounds  of  public  ex- 
pediency and  policy,  to  withdraw  the  protection  of  govern- 
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ment  from  the  property  of  any  of  its  citiiens, ' without  actu- 
ally making  the  utmost  efforts  to  reclaim  the  jurisdiction  of 
the  country,  the  state  was  bound  to  make  compensation  for 
the  loss.  In  answer  to  this  argument,  it  was  stated,  that  the 
independence  of  Vermont  was  an  act  of  force  beyond  the 
power  of  this  state  to  control,  and  equivalent  to  a conquest 
of  that  territory,  and  the  state  had  not  the  competent  ability 
to  recover,  by  force  of  arms,  their  sovereignty  over  it,  and 
it  would  have  been  folly  and  ruin  to  have  attempted  it.  All 
pacific  means  had  been  tried  without  success ; and  as  the 
state  was  compelled  to  yield  to  a case  of  necessity,  it  had 
discharged  its  duty  ; and  it  was  not  required,  upon  any  of 
the  doctrines  of  public  law,  or  principles  of  political  or 
moral  obligation,  to  indemnify  the  sufferers.  The  cases  in 
which  compensation  had  been  made  for  losses  consequent 
upon  revolutions  in  government,  were  peculiar  and  gratui- 
tous, and  rested  entirely  on  benevolence,  and  were  given 
from  motives  of  policy,  or  as  a reward  for  extraordinary 
acts  of  loyalty  and  exertion.  No  government  can  be  sup- 
posed to  be  able,  consistently  with  the  welfare  of  the  whole 
community,  and  it  is,  therefore,  not  required,  to  assume 
the  burthen  of  losses  produced  by  conquest,  or  the  violent 
dismemberment  of  the  state.  It  would  be  incompatible 
with  the  fundamental  principles  of  the  social  compact. 

This  was  the  doctrine  which  prevailed ; and  when  the 
act  of  July  14th,  1789,  was  passed,  authorizing  commission- 
ers to  declare  the  consent  of  the  state  to  the  independence  of 
Vermont,  it  was  expressly  declared,  that  the  act  was  not  to 
be  construed  to  give  any  person  claiming  lands  in  Vermont, 
under  title  from  this  state,  any  right  to  any  compensation 
whatsoever  from  New- York. 
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LECTURE  IX. 


OF  OFFENCES  AGAINST  THE  LAW  OF  NATIONS. 

The  violation  of  a treaty  of  pence,  or  other  national 
compact,  is  a violation  of  the  law  of  nations,  for  it  is  a 
breach  of  public  faith.*  Nor  is  it  to  be  understood  that  the 
law  of  nations  is  a code  of  mere  elementary  speculation, 
without  any  efficient  sanction.  It  has  a real  and  propitious 
induence  on  the  fortunes  of  the  human  race.  It  is  a code 
of  present,  active,  durable,  and  binding  obligation.  As  its 
great  fundamental  principles  are  founded  in  the  maxims  of 
eternal  truth,  in  the  immutable  law  of  moral  obligation,  and 
in  the  suggestions  of  an  enlightened  public  interest,  they 
maintain  a steady  influence,  notwithstanding  the  occasional 
violence  by  which  that  influence  may  be  disturbed.  The 
law  of  nations  is  placed  under  the  protection ' of  public 
opinion.  It  is  enforced  by  the  censures  of  the  press,  and 
by  the  moral  influence  of  those  great  masters  of  public  law, 
who  are  consulted  by  all  nations  as  oracles  of  wisdom  ; and 
who  have  attained,  by  the  mere  force  of  written  reason,  the 
majestic  character,  and  almost  the  authority,  of  universal 
lawgivers,  controlling  by  their  writings  the  conduct  of  rulers, 
and  laying  down  precepts  for  the  government  of  mankind. 
No  nation  can  violate  public  law,  without  being  subjected 
to  the  penal  consequences  of  reproach  and  disgrace,  and 
without  incurring  the  hazard  of  punishment,  to  be  inflicted 
In  open  and  solemn  war  by  the  injured  party.  The  law  of 


a KaK<I,  b.  3.  C.  15.  sec.  221.  Htiolulionnf  Coiigrett  if 
5M,  17C1. 


Digitized  by  Google 


182 


OF  THE  LAW  OF  I4ATIONS. 


[Part  1. 


Vinlation  0 
Panporti. 


or  Ambatta* 

don* 


nations  is  liketrisc  enforced  by  the  sanctions  of  municipal 
law ; and  the  oflcnces  which  fall  more  immediately  under  its 
cognizance,  and  which  are  the  most  obvious,  the  most  ex- 
tensive, and  most  injurious  in  their  effects,  are  the  violations 
of  safe  conduct,  infringements  of  the  rights  of  ambassadors, 
and  piracy.  To  these  we  may  add  the  slave  trade,  which 
may  now  be  considered,  not,  indeed,  as  a piratical  trade, 
absolutely  unlawful  by  the  law  of  nations,  but  as  a trade 
condemned  by  the  general  principles  of  justice  and  humanity, 
openly  professed  and  declared  by  the  powers  of  Europe. 

(1.)  A safe  conduct  or  passport  contains  a pledge  of  the 
public  faith,  that  it  shall  be  duly  respected,  and  the  obser- 
vance of  this  duty  is  essential  to  the  character  of  the  go- 
vernment which  grants  it.  The  statute  law  of  the  United 
States  has  provided,  in  furtherance  of  the  general  sanction 
of  public  law,  that  if  any  person  shall  violate  any  safe  con- 
duct or  passport,  granted  under  the  authority  of  the  United 
States,  he  shall,  on  conviction,  be  imprisoned  not  exceeding 
three  years,  and  fined  at  the  discretion  of  the  Court.* 

(2.)  The  same  punishment  is  inflicted  upon  those  persons 
who  infringe  the  law  of  nations,  by  offering  violence  to  the 
persons  of  ambassadors,  and  other  public  ministers,  or  by 
being  concerned  in  prosecuting  or  arresting  them.'’  This 
is  an  offence  highly  injurious  to  a free  and  liberal  communi- 
cation between  different  governments,  and  mischievous  in 
its  consequences  to  the  dignity  and  well  being  of  the  nation. 
It  tends  to  provoke  the  resentment  of  the  sovereign  whom 
the  ambassador  represents,  and  to  bring  upon  the  state  the 
calamities  of  war.  The  English  parliament,  under  an  im- 
pression of  the  danger  to  the  community  from  violation  of 
the  rights  of  embassy,  and  urged  by  the  spur  of  a particular 
occasion,  carried  the  provisions  of  the  statute  of  7 Ann,  c. 
12.  to  a dangerous  extent.  That  statute  prostrated  all  the 


a Act  of  Cofigrtsi^  April  30M,  1790.  scc.  27. 
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safeguards  to  life,  liberty,  and  property,  which  the  wisdom 
of  the  English  common  law  had  established.  It  declared, 
that  any  person  convicted  of  suing  out  or  executing  civil 
process,  upon  an  ambassador,  or  his  domestic  servants,  by 
the  oath  of  the  party,  or  of  one  witness,  before  the  Lord 
Chancellor,  and  the  two  Chief  Justices,  or  any  two  of  them, 
might  have  such  penalties  and  corporal  punishment  inflict- 
ed upon  him,  as  the  judges  should  think  fit.  The  preamble 
to  the  statute  contains  a special  and  inflamed  recital  of  the 
breach  of  the  law  of  nations  which  produced  it,  by  the  ar- 
rest of  the  Russian  minister  in  the  streets  of  London. 

The  Congress  of  the  United  States,  during  the  time  of 
the  American  war,  discovered  great  solicitude  to  maintain 
inviolate  the  obligations  of  the  law  of  nations,  and  to  have 
infractions  of  it  punished  in  the  only  way  that  was  then 
lawful,  by  the  exercise  of  the  authority  of  the  legislatures 
of  the  several  states.  They  recommended  to  the  states  to 
provide  expeditious,  exemplary,  and  adequate  punishment, 
for  the  violation  of  safe  conducts  or  passports,  granted  under 
the  authority  of  Congress,  to  the  subjects  of  a foreign  power 
in  time  of  war ; and  for  the  commission  of  acts  of  hostility 
against  persons  in  amity  or  league  with  the  United  States ; 
and  for  the  infractions  of  treaties  and  conventions  to  which 
the  United  States  were  a party ; and  for  infractions  of  the 
immunities  of  ambassadors,  and  other  public  ministers.* 

(3.)  Piracy  is  robbery,  or  a forcible  depredation  on  the  rincy. 
high  seas,  without  lawful  authority,  and  done  animo  furaiuli, 
and  in  the  spirit  and  intention  of  universal  hostility.  It  is 
the  same  offence  at  sea  with  robbery  on  land  ; and  all  the 
wrriters  on  tlie  law  of  nations,  and  on  the  maritime  law  of 
Europe,  agree  in  this  definition  of  piracy.'’  Pirates  have 
been  regarded  by  all  civilized  nations  as  tlie  enemies  of  the 
human  race,  and  the  most  atrocious  violators  of  the  univer- 


o Jountait  qf  Congrtu,  vol.  7.  181. 

b The  United  States  v.  Smith,  5 Whtalon,  153,  and  note,  ibid.  163. 
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sal  law  of  society.*  They  are  every  where  pnrsaed 
and  punished  with  death;  and  the  severity  with  which  the 
law  has  animadverted  upon  this  crime,  arises  from  its  enor- 
mity and  danger,  the  cruelty  that  accompanies  it,  the  neces- 
sity of  checking  it,  the  difficulty  of  detection,  and  the  facility 
with  which  robberies  may  be  committed  upon  pacific  traders 
in  the  solitude  of  the  ocean.  Every  nation  has  a right  to 
attack  and  exterminate  them  without  any  declaration  of 
war ; for  though  pirates  may  form  a loose  and  temporary 
association  among  themselves,  and  re-establish  in  some  de- 
gree those  laws  of  justice  which  they  have  violated  with 
the  rest  of  the  world,  yet  they  are  not  considered  as  a na- 
tional body,  or  entitled  to  the  laws  of  war  as  one  of  the 
community  of  nations.  They  acquire  no  rights  by  con- 
quest, and  the  law  of  nations,  and  the  municipal  law  of 
every  country,  authorize  the  true  owner  to  reclaim  his  pro- 
perly taken  by  pirates,  wherever  it  can  be  found ; and  they 
do  not  recognise  any  title  to  be  derived  from  an  act  of  pi- 
racy. The  principle,  that  Q piratis  et  latronilmt  capta 
dominium  non  mutant-,  is  the  received  opinion  of  ancient 
civilians,  and  modern  writers  on  general  jurisprudence : and 
the  same  doctrine  was  maintained  in  the  English  courts  of 
common  law  prior  to  the  great  modern  improvements  made 
in  the  science  of  the  law  of  nations.’’ 

By  the  Constitution  of  the  United  States,  Congress  were 
authorized  to  define  and  punish  piracies  and  felonies  com- 
mitted on  the  high  seas,  and  ofiences  against  the  law  of  na- 
tions. In  pursuance  of  this  authority,  it  was  declared  by 
the  act  of  Congress  of  April  30th,  1790,  sec.  8,  that  mur- 


a Cic.  in  Verrem,  lib.  5.  3 Inst.  1 13. 

h Bijnk.  Q,  J.  Pub,  b.  1.  c.  17.  RuthstJ'orlhy  b.  2.  c.  9.  Azuni^ 
vol.  2.  p.  351.  361,  362,  edit.  N.  Y.  Cro.  E.  685.  Anon.  2 Wondd. 
Lee.  429.  Property  found  on  board  a pirate  ship  goes  to  the  crown 
of  strict  right  as  droits  of  the  Admiralty,  but  the  claim  of  the  original 
owner  is  admitted  \ipon  equitable  principles,  on  due  application.  The 
Helen,  1 I Jagg,  Adm.  Itep.  148. 
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der  or  robbery  committed  on  the  high  seas,  or  in  any  river, 
haven,  or  bay,  out  of  the  jurisdiction  of  any  particular 
state,  or  any  other  offence,  whicli,  if  committed  within  the 
body  of  a county,  would,  by  tlie  laws  of  the  United  States, 
be  punishable  with  death,  should  be  adjudged  to  be  piracy 
and  felony,  and  punishable  with  death.  It  was  further  de- 
clared, that  if  any  captain  or  mariner  should  piratically  and 
feloniously  run  away  with  any  vessel,  or  any  goods  or  mer- 
chandise to  the  value  of  fifty  dollars ; or  should  yield  up 
any  such  vessel  voluntarily  to  pirates ; or  if  any  seaman 
should  forcibly  endeavour  to  hinder  his  commander  from 
defending  the  ship  or  goods  committed  to  his  trust,  or  should 
make  a revolt  in  the  ship ; every  such  offender  should  be 
adjudged  a pirate  and  felon,  and  be  punishable  with  death. 
Accessaries  to  such  piracies  before  the  fact,  ard  punishable 
in  like  manner ; but  accessaries  after  the  fact  are  only  pu- 
nishable by  fine  and  imprisonment.  And,  by  the  act  of 
March  3d,  1819,  sec.  5.  (and  which  act  was  made  perpetual 
by  the  act  of  ISth  of  May,  1820,  sec.  2.)  Congress  declared, 
that  if  any  person  on  the  high  seas  should  commit  the  crime 
of  piracy,  as  defined  by  the  law  of  nations,  he  should,  on 
conviction,  suffer  death.  It  was  again  declared,  by  the  act 
of  Congress  of  15th  of  May,  1820,  sec.  3.  that  if  any  per- 
son up>on  the  high  seas,  or  in  any  open  roadstead,  or  bay,  or 
river,  where  the  sea  ebbs  and  flows,  commits  the  crime  of 
robbery  in  and  upon  any  vessel,  or  the  lading  thereof,  or  the 
crew,  he  shall  be  adjudged  a pirate.  So,  if  any  person 
concerned  in  any  particular  enterprise,  or  belonging  to  any 
particular  crew,  should  land,  and  commit  robbery  on  shore, 
such  an  offender  shall  also  be  adjudged  a pirate.  The 
statute,  in  this  respect,  seems  to  be  only  declaratory  of  the 
law  of  nations;  for,  upon  the  doctrine  of  the  case  of  Lindo 
V.  Rodney,'  such  plupder  and  robbery  ashore,  by  the  crew, 
and  with  the  aid  of  vessels,  is  a marine  case,  and  of  admiralty 
jurisdiction. 
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Under  these  legislative  provisions,  it  has  been  made  a 
question,  whether  it  was  sufficient  to  refer  to  the  law  of  na- 
tions for  a definition  of  piracy,  without  giving  the  crime  a 
precise  definition  in  terms.  The  point  was  settled  in  the 
case  of  the  United  Slater  v.  and  it  was  there  held 

not  to  be  necessary  to  give  by  statute  a more  logical  enume- 
ration in  detail  of  all  the  facts  constituting  the  offence,  and 
that  Congress  might  as  well  define  it  by  using  a term  of  a 
known  and  determinate  meaning,  as  by  expressly  mention- 
ing all  the  particulars  included  in  that  terra.  The  crime 
of  piracy  was  defined  by  the  law  of  nations  with  reasonable 
certainty,  and  it  does  not  depend  upon  the  particular  provi- 
sions of  any  municipal  code  for  its  definition  and  punishment. 
Robbery  on  the  high  seas  is,  therefore,  piracy  by  the  act 
of  Congress,  as  well  as  by  the  law  of  nations. 

There  can  be  no  doubt  of  the  right  of  Congress  to  pass 
laws  punishing  pirates,  though  they  may  be  foreigners,  and 
may  have  committed  no  particular  offence  against  the  United 
States.  It  is  of  no  importance,  for  the  purpose  of  giving 
jurisdiction,  on  whom  or  where  a piratical  offence  has  been 
committed.  A pirate,  who  is  one  by  the  law  of  naUons, 
may  be  tried  and  punished  in  any  country  where  he  may  be 
found,  for  he  is  reputed  to  be  out  of  the  protection  of  all 
laws  and  privileges.'’  The  statute  of  any  government  may 
declare  an  offence  committed  on  board  its  own  vessels  to 
be  piracy,  and  such  an  offence  will  be  punishable  exclusively 
by  the  nation  which  passes  the  statute.  But  piracy,  under 
the  law  of  nations,  is  an  offence  against  all  nations,  and 
punishable  by  all.  lii  the  case  of  the  United  States  Pal- 
mer,° it  was  held,  that  the  act  of  Congress  of  1790  was  in- 
tended to  pimisii  ofiences  against  the  United  States,  and  not 
offences  against  the  human  race;  and  that  the  crime  of  rob- 
bery, committed  by  a person  who  was  not  a citizgp  of  the 
United  States,  on  the  high  seas,  on  board  of  a ship  belonging 


a !i  mealon,  153.  6 Bynk.  Q.  J,  Pub.  ch.  17. 

e 3 Wheaton,  610. 


Digitized  by  C'.*  '''glc 


Lwsture  IX.]  OF  THE  LAW  OF  NATIONS. 


187 


exclusively  to  subjects  of  a foreign  state,  was  not  piracy 
under  the  act,  and  was  not  punishable  in  the  courts  of  the 
United  States.  The  offence,  in  such  a case,  must,  there- 
fore, be  left  to  be  punished  by  the  nation  under  whose  flag 
the  vessel  sailed,  and  within  whose  particular  Jurisdiction  all 
on  board  the  vessel  were.  This  decision  was  according  to 
the  law  and  practice  of  nations,  for  it  is  a clear  and  settled 
principle,  that  the  Jurisdiction  of  every  nation  extends  to  its 
own  cititens,  on  board  of  its  own  public  and  private  vessels 
at  sea.*  The  case  applied  only  to  the  fact  of  robbery  com- 
mitted at  sea,  on  board  of  a foreign  vessel,  at  the  time  be- 
longing exclusively  to  subjects  of  a foreign  state ; and  it  was 
not  intended  to  decide,  that  the  same  offence,  committed  on 
board  of  a vessel  not  bclon^ngto  the  subject  of  any  foreign 
power,  was  not  piracy.  The  same  court  aAerwards,  in  the 
case  of  the  United  States  v.  KUntock,'-  admitted,  that  mur- 
der or  robbery,  committed  on  the  high  seas,  by  persons  on 
board  of  a vessel  not  at  the  time  belonging  to  the  subjects 
of  any  foreign  power,  but  in  possession  of  a crew  acting  in 
defiance  of  all  law,  and  acknowledging  obedience  to  no 
government  or  flag  whatsoever,  fell  within  the  purview  of 
the  act  of  Congress,  and  was  punishable  in  the  courts  of  the 
United  States.  Persons  of  that  description  were  pirates, 
and  proper  objects  for  the  penal  code  of  all  nations.  The 
act  of  Congress  did  not  apply  to  offences  committed  against 
the  particular  sovereignty  of  a foreign  power ; or  to  murder 
or  robbery  committed  in  a vessel  belonging  at  the  time,  in 
fact  as  well  as  in  right,  to  the  subject  of  a foreign  state,  and, 
in  virtue  of  such  property,  subject  at  the  time  to  its  control. 
But  it  applied  to  offences  committed  against  all  nations,  by 
persons  who,  by  common  consent,  were  equally  amenable 
to  the  laws  of  all  nations. 


a RuthtrfortK't  Inst.  b.  2.  ch.  9.  Mr.  Jefferson's  Letter  to  M. 
Genet,  mh  June,  1793. 
b 5 IFhsaUm,  144. 
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It  was  further  Iteld,  in  tlie  case  of  the  United  States  v. 
Pirates,^  and  in  the  case  of  tlie  United  States  v.  Holmes^ 
in  pursuance  of  the  same  principle,  that  the  moment  a ves- 
sel assumed  a piratical  character,  and  was  taken  from  her 
odicers,  and  proceeded  on  a piratical  cruise,  she  lost  all 
claim  to  national  character,  and  the  crew,  whether  citizens 
or  foreigners,  were  equally  punishable,  under  the  act  of 
Congress,  for  acts  of  piracy  ; and  it  would  be  immaterial 
what  was  the  national  character  of  the  vessel  before  she 
assumed  a piratical  character.  Piracy  is  an  offence  within 
the  criminal  jurisdiction  of  all  nations.  It  is  against  all, 
and  punished  by  all ; and  the  plea  of  autrefois  acquit,  rest- 
ing on  a prosecution  instituted  in  the  courts  of  any  civilized 
state,  would  be  a good  plea  in  any  other  civilized  state. 
As  the  act  of  Congress  of  1790  declares  every  offence  com- 
mitted at  sea  to  be  piracy,  which  would  be  punishable  with 
death  if  committed  on  land,  it  may  bo  considered  as  en- 
larging the  definition  of  piracy,  so  as  not  only  to  include 
every  offence  which  is  piracy  by  the  law  of  nations,  and  the 
act  of  Congress  of  1819,  but  other  offences  which  were 
not  piracy  until  made  so  by  statute. 

An  alien,  under  the  sanction  of  a national  commission, 
cannot  commit  piracy  while  he  pursues  his  authority.  His 
acts  may  be  hostile,  and  his  nation  responsible  for  them. 
They  may  amount  to  a law  ful  cause  of  war,  but  they  arc 
never  to  be  regarded  us  piracy.  The  Barbary  powers,  not- 
withstanding some  doubts  which  formerly  existed,  are  now, 
and  for  a century  past  have  been,  regarded  as  lawful  pow- 
ers, and  not  pirates.  They  have  all  the  insignia  of  regular 
independent  governments,  and  are  competent  to  maintain 
the  European  relations  of  peace  and  war.  Cicero,  and, 
after  him,  Grotius,  define  a regular  enemy  to  be  a power 
which  hath  the  elements  or  constituents  of  a nation,  such 


n 5 IF/iaUuii,  184. 
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as  a government,  a code  of  laws,  a national  treasury,  the 
consent  and  agreement  of  the  citizens,  and  which  pays  a re- 
gard to  treaties  of  peace  and  alliance  ;*  and  all  these  things, 
says  Bynkershoeck,*’  are  to  be  found  among  the  states  of 
Barbary.  In  some  respects  their  laws  of  war  have  retained 
the  barbarity  of  the  middle  ages,  for  they  levy  tribute  or 
contributions  on  all  such  Christian  powers  as  are  notable 
to  protect  their  commerce  by  force  ; and  they  also  make 
slaves  of  their  prisoners,  and  require  a heavy  ransom  for 
their  redemption.  But  this,  Bynkersbocck  insists,  is  con- 
Ibrmablc  to  the  strict  laws  of  war  ; and  the  nations  of  Eu- 
rope who  carried  on  war  witli  the  Barbary  states,  such  as 
Spain,  Naples,  Holland,  &tc.  have  heretofore  exercised  the 
same  rule  of  ancient  warfare,  upon  the  principle  of  retalia- 
tion. When  Lord  Exmouth,  in  1810,  attacked  Algiers, 
and  compelled  the  Dey  to  terms  of  peace,  he  compelled 
him  also  to  stipulate,  that  ui  the  event  of  future  wars  with 
any  European  power,  no  Christian  prisoners  of  w ar  should 
be  consigned  to  slavery,  but  they  should  be  treated  with 
all  humanity  as  prisoners  of  war,  until  regularly  exchanged 
according  to  the  European  practice  ; and  at  the  termina- 
tion of  hostilities,  the  prisoners  should  be  restored  without 
ransom.  By  that  treaty  of  peace,  upwards  of  1000  prison- 
ers belonging  to  Italy,  Spain,  Portugal,  Holland,  and 
Greece,  were  released  from  galling  slavery,  and  in  which 
part  of  them  had  subsisted  for  thirty-five  years.  This  sti- 


« Cif.  Philip.  4.  c.  6.  Grotius,  b.  3.  c.  3.  see.  1 . 
b Q.  J.  Pub.  b.  I.  c.  17.  A STATE,  in  the  meaning  of  public  low, 
is  a complete  or  self-sulllcient  body  of  persons,  united  together  in 
one  community  for  the  defence  of  their  rights,  and  to  do  right  to  fo- 
reigners. A state  has  its  alTiiirs  and  interests  ; it  deliberates,  and 
becomes  n moral  person,  having  an  understanding  and  will,  and  is 
susceptible  of  obligations  and  laws.  Grntius,  b.  I.  c.  I.  sec.  14. 
Ibid.  b.  3.  c.  3.  sec.  2.  Iturtmuujui,  vol.  2.  part  1.  ch.  4.  sec.  !•. 
Vcitlcl,  b.  1.  ch.  1.  Jtesjiubliai  e-ilculm  vtultUudinit,  Juris  consensu 
cl  ulililatis  communionc  tociulus.  Cic.  de  Jiepub.  lib.  I . sec.  2j. 
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pulation  in  favour  of  general  humanity,  deserves  some 
portion  of  that  exalted  eulogy  bestowed  by  Montesquieu* 
on  the  treaty  made  by  Gelon,  king  of  Syracuse,  with  tlie 
Carthagenians.  It  would  have  been  still  more  worthy  of 
a comparison,  if  it  had  not  left  colour  for  the  construction, 
that  the  renunciation  of  the  practice  of  condemning  Chris- 
tian prisoners  of  war  to  slavery,  was  to  be  confined  to  the 
“ event  of  future  wars  with  any  European  power  and  if 
a great  Christian  power  on  this  side  of  the  Atlantic,  whose 
presence  and  whose  trade  is  constantly  seen  and  felt  in  the 
Mediterranean,  had  not  seemed  to  have  been  entirely  for- 
gotten. 

But  notwithstanding  Bynkershoeck  had  insisted,  near  a 
century  ago,  that  captures  by  the  Barbary  powers  worked 
a change  of  property  by  the  laws  of  war,  in  like  manner  as 
captures  made  by  regular  powers,  yet,  in  a case  in  the 
English  admiralty  so  late  as  1801,‘'  it  was  contended,  that 
the  capture  and  sale  of  an  English  ship  by  Algerines,  was 
an  invalid  and  unlawful  conversion  of  the  property,  on  the 
ground  of  being  a piratical  seizure.  It  was,  however, 
decided,  that  the  African  states  had  long  acquired  the  cha- 
racter of  established  governments,  and  tliat  though  their 
notions  of  justice  differ  from  those  entertained  by  the  Chris- 
tian powers,  their  public  acts  could  not  be  called  in  ques- 
tion ; and  a derivative  title,  founded  on  an  Algeriue  cap- 
ture, and  matured  by  a confiscation  in  their  way,  was  good 
against  the  original  owner.  In  the  time  of  Richard  I. 
when  the  laws  of  Oberon  were  compiled,  all  infidels  were, 
by  that  code,'  regarded  as  pirates,  and  their  property  liable 
to  seizure  wherever  found.  It  was  a notion,  at  tliat  time, 
that  such  persons  could  not  have  any  fellowship  or  com- 
munion with  Christians. 


a Etprit  del  Loix,  b.  10.  c.  6. 
b The  Helena,  4 Rob.  3. 
c Sec.  45. 
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In  a case  which  occurred  in  1675,  Sir  Leoline  Jenkins 
held,  that  the  commander  of  a privateer  regularly  commis- 
sioned, was  liable  to  be  treated  as  a pirate,  if  he  exceeded 
the  bounds  of  his  commission.  Bynkershoeck  justly  op- 
poses this  dangerous  opinion  and  the  true  rule  undoubt- 
edly is,  that  the  vessel  must  have  lost  its  national  and  as- 
sumed a piratical  character,  before  jurisdiction  over  it,  to 
that  extent,  could  be  exercised. 

If  a natural  born  subject  was  to  take  prizes  belonging  to 
his  native  country,  in  pursuance  of  a foreign  commission,  he 
would,  on  general  principles,  be  protected  by  his  commis- 
sion from  the  charge  of  piracy.  But  to  prevent  the  mischief 
of  such  conduct,  the  United  States  have  followed  the  pro- 
visions of  the  English  statute  of  11  and  12  Win.  III.  c.  7. 
and  have,  by  the  act  of  Congress  of  April  30th,  1 790,  sec.  9, 
declared,  that  if  any  citizen  should  commit  any  act  of  hos- 
tility against  the  United  States,  or  any  citizen  thereof,  upon 
the  high  seas,  under  colour  of  any  commission  from  any 
foreign  prince  or  state,  or  on  pretence  of  authority  from  any 
person,  such  offender  shall  be  adjudged  to  be  a pirate,  felon, 
and  robber,  and,  on  being  thereof  convicted,  shall  suffer 
death.  The  act  of  Congress  not  only  authorizes  a capture, 
but  a condemnation  in  the  courts  of  the  United  States,  for 
all  piratical  aggressions  by  foreign  vessels ; and  whatever 
may  be  the  responsibility  incurred  by  the  nation  to  foreign 
powers,  in  executing  such  laws,  there  can  be  no  doubt  that 
courts  of  justice  are  bound  to  obey  an.d  administer  them. 

All  such  hostile  and  criminal  aggressions  on  the  high  seas, 
under  the  flag  of  any  power,  render  property  taken  in  de- 
licto subject  to  confiscation  by  the  law  of  nations.'’ 

(4.)  The  African  slave  trade  is  an  offence  against  thesianTrxio. 
municipal  laws  of  most  nations  in  Europe,  and  it  is  de- 
clared to  be  piracy  by  the  statute  laws  of  England  and  the 


a Quatt.  J.  P.  b.  1.  c.  17. 
b Story,  J.  11  IFAtalon,  39— 41. 
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United  Slates.  Whether  it  is  to  be  considered  as  an  offence 
against  the  law  of  nations,  independent  of  compact,  has 
been  a grave  question,  much  litigated  in  the  courts  charged 
with  the  administration  of  public  law;  and  it  will  be  useful 
to  take  a short  view  of  the  progress  and  present  slate  of 
the  sense  and  practice  of  nations  on  this  subject. 

Personal  slavery,  arising  out  of  forcible  captivity,  has 
existed  in  every  age  of  the  world,  and  among  the  roost  re- 
fined and  civilized  people.  The  possession  of  persons  so 
acquired,  has  been  invested  with  the  character  of  property. 
The  slaro  trade  was  a regular  branch  of  commerce  among 
the  ancients ; and  a great  object  of  Athenian  traffic  with  the 
Greek  settlements  on  the  Euxine,  was  procuring  slaves  from 
the  barbarians  for  the  Greek  market.*  In  modern  times, 
treaties  have  been  framed,  and  national  monopolies  sought, 
to  facilitate  and  extend  commerce  in  this  species  of  property’. 
It  has  been  interwoven  into  the  municipal  institutions  of  all 
the  Europeon  colonies  iu  America,  and  with  the  approba- 
tion and  sanction  of  the  parent  states.  It  forms  to  this  day 
the  foundation  of  large  masses  of  property  in  the  southern 
parts  of  these  United  States.  But,  for  half  a century  past, 
the  African  slave  trade  began  to  awaken  a spirit  of  remorse 
and  sympathy  in  the  breasts  of  men,  and  a conviction  that 
the  traffic  was  repugnant  to  the  principles  of  Christian 
duty,  and  the  maxims  of  justice  and  humanity. 

Montesquieu,  who  has  disclosed  so  man}'  admirable 
truths,  and  so  much  profound  reflection,  in  his  Spirit  of 
Laws,  not  only  condemned  all  slavery  as  useless  and  unjust, 
but  he  animadverted  upon  tlie  African  slave  trade  by  the 
most  pungent  reproaelics.  It  was  impossible,  he  observed, 
tliatwe  could  admit  the  negroes  to  be  human  beings,  be- 
cause, if  we  were  once  to  admit  them  to  be  men,  we  should 


n Milfnrd't  Hist.  vol.  4.  236.  The  Dyzantines,  says  Polybius, 
[(Imf.ral  Iliflnrtj,  b.  4.  ch.  r,.)  supplied  from  the  Pontus,  the  Greeks 
with  honey,  wax,  salted  nicals,  leather,  imtl  ^rcal  numhtri  of  tery 
serricc(ilile  ulnrtt. 
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soon  come  to  believe  that  we  oarselves  were  not  Christians. 
Why  has  it  not,  says  he,  entered  into  the  heads  of  the  Eu- 
ropean princes,  who  make  so  many  useless  conventions,  to 
make  one  general  stipulation  in  favour  of  humanity  ?'  We 
shall  see  presently  that  this  suggestion  was,  in  some  degree, 
carried  into  practice  by  a modern  European  congress. 

The  constitution  of  the  United  States  laid  the  foundation 
of  a series  of  provisions,  to  put  a final  stop  to  the  progress 
of  this  great  moral  pestilence,  by  admitting  a power  in  Con- 
gress to  prohibit  the  importation  of  slaves,  a/ter  the  expira- 
tion of  the  year  1807.  The  constitution  evidently  looked 
forward  to  the  year  1808  as  the  commencement  of  an  epoch 
in  the  history  of  human  improvement.  Prior  to  that  time, 
Congress  did  all  on  this  subject  that  it  was  within  their 
competence  to  do.**  By  the  acts  of  March  22d,  1794,  and 
May  10th,  1800,  the  citizens  of  the  United  States,  and  resi- 
dents within  them,  were  prohibited  from  engaging  in  the 
transportation  of  slaves  from  the  United  States  to  any  fo- 
reign place  or  country,  or  from  one  foreign  country  or  place 
to  another,  for  the  purpose  of  traffic.  These  provisions  pro- 
hibited our  citizens  from  all  concern  in  the  slave  trade,  with 
the  exception  of  direct  importation  into  the  United  States ; 
and  the  most  prompt  and  early  steps  were  taken,  within  the 
limits  of  the  constitution,  to  interdict  that  part  of  tlte  traffic 
also.  By  the  act  of  2d  March,  1807,  it  was  prohibited, 
under  severe  penalties,  to  import  slaves  into  the  United 
States,  after  the  1st  January,  1808;  and,  on  the  20th  April, 


a L’Espriidtt  I.oil,  liv.  15.  ch.  5. 

b The  Continental  Congress  which  assembled  at  Philadelphia  in 
1774,  gave  the  first  general  and  authoritative  condemnation  of  the 
Blare  Trade,  by  the  resolution  not  to  import,  or  purchase  any  slave 
imported  after  the  first  day  of  December  in  that  year,  and  wholly  to 
discontinue  the  trade.  JournaU  of  Congrut,  vol.  1.  p.  39.  The 
Convention  of  Delegates  of  the  People  of  Virginia  had  anticipated 
this  measure,  fur  in  August  preceding  they  resolved  to  discontinue 
the  importation  of  slaves.  Pitkin's  History,  vol.  I . app.  n.  16. 
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1818,  the  penalties  and  punishments  were  increased,  and 
the  prohibition  extended  not  only  to  importation,  but  gene- 
rally against  any  citizen  of  the  United  States  being  con- 
cerned in  the  slave  trade.  It  has  been  decided,*  that  these 
statute  prohibitions  extend  as  well  to  the  carrying  slaves  on 
freight,  as  to  cases  where  they  were  the  property  of  Ameri- 
can citizens,  and  to  carrying  them  from  one  port  to  another 
of  the  same  foreign  empire,  as  well  as  from  one  foreign 
country  to  another.  The  object  was  to  prevent,  on  the  part 
of  our  citizens,  all  concern  whatever  in  such  a trade. 

The  act  of  xVIarch  3d,  1819,  went  a step  further,  and  au- 
thorized national  armed  vessels  to  be  sent  to  the  coast  of 
Africa,  to  stop  the  slave  trade,  so  far  as  citizens  or  residents 
of  the  United  States  were  engaged  in  that  trade  ; and  their 
vessels  and  effects  were  made  liable  to  seizure  and  confisca- 
tion. The  act  of  16th  May,  1820,  went  still  further,  and 
declared,  that  if  any  citizen  of  the  United  States,  being  of 
the  crew  of  any  foreign  vessel  engaged  in  the  slave  trade, 
or  any  person  whatever,  being  of  the  crew  of  any  vessel 
armed  in  whole  or  in  part,  or  navigated  for  or  on  behalf  of 
any  citizen  of  the  United  States,  should  land  on  any  foreign 
shore,  and  seize  any  negro  or  mulatto,  with  intent  to  make 
him  a slave,  or  shoi/ld  decoy,  or  forcibly  bring,  or  receive 
such  negro  on  board  such  vessel,  with  like  intent,  such  citi- 
zen or  person  should  be  adjudged  a pirate,  and,  on  convic- 
tion, should  suffer  death. 

It  is  to  be  observed,  that  the  statute  operates  only  where 
our  municipal  jurisdiction  might  be  applied  consistently 
with  the  general  theory  of  public  law,  to  the  persons  of  our 
citizens,  or  to  foreigners  on  board  of  American  vessels. 
Declaring  the  crime  piracy,  does  not  make  it  so,  within  tlte 


a The  Merino,  9 Whealrm,  391.  The  declarations  of  the  master, 
connected  with  his  acts  in  furtherance  of  the  voyage,  have  been  held 
to  be  evidence  on  an  indictment  against  tlie  owner  of  the  ship,  under 
the  act  of  20th  April,  iai3.  United  States  r.  Gooding,  12  Jf'heatcm, 
460. 
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purview  of  the  law  of  nations,  if  it  were  not  so  without  the 
statute ; and  the  legislature  intended  to  legislate,  only  where 
they  had  a right  to  legislate,  over  their  own  citizens  and 
vessels.  The  question,  notwithstanding  these  expressions 
in  the  statute,  still  remained  to  be  discussed  and  settled, 
whether  the  African  slave  trade  could  be  adjudged  piracy, 
or  any  otlier  crime,  within  the  contemplation  ofihe  code  of 
international  law.  It  has  been  attempted,  by  negotiation 
between  this  country  and  Great  Britain,  to  agree  that  both 
nations  should  consider  the  slave  trade  piratical ; but  the 
convention  for  that  purpose  between  the  two  nations  has 
not  as  yet  been  ratified,  though  the  British  nation  have 
carried  their  statute  denunciation  of  the  trade  as  far  as  the 
law  of  the  United  States. 

The  first  British  statute  that  declared  the  slave  trade  un* 
lawful,  was  in  March,  1807.*  This  was  a great  triumph  of 
British  justice.  It  was  called  for  by  the  sense  of  the  nation, 
which  had  become  deeply  convinced  of  the  impolicy  and 
injustice  of  the  slave  trade;  and  by  the  subsequent  statute 
of  51  Geo.  111.  the  trade  was  declared  to  be  contrary 
to  the  principles  of  justice,  humanity,  and  sound  policy ; 
and  lastly,  by  the  act  of  Parliament  of  3Ist  March,  1824, 
the  trade  is  declared  to  be  piracy.  England  is  thus, 
equally  with  the  United  States,  honestly  and  zealously 
engaged  in  promoting  the  universal  abolition  of  the  trade, 
and  in  holding  out  to  the  world  her  sense  of  its  extreme 
criminality.  Almost  every  maritime  nation  in  Europe  hat 
also  deliberately  and  solemnly,  either  by  legislative  acts,  or 
by  treaties  and  other  formal  engagements,  acknowledged 
the  injustice  and  inhumanity  of  the  trade,  and  pledged  itself 
to  promote  its  abolition.  By  the  treaty  of  Paris  of  the  30th 
May,  1814,  between  Great  Britain  and  France,  Lewis 
XVIII.  agreed  that  the  traffic  was  repugnant  to  the  princi- 
ples of  natural  justice,  and  he  engaged  to  unite  his  efforts 
at  the  ensuing  congress,  to  induce  all  the  powers  of  chris- 


■ Slat.  47  Geo.  III. 
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tendom  to  decree  the  abolition  of  the  trade,  and  that  it  should 
cease  definitively,  on  the  part  of  the  French  government, 
in  the  course  of  five  years.  The  ministers  of  the  principal 
European  powers  who  met  in  congress  at  Vienna,  on  the 
8th  February,  1815,  solemnly  declared,  in  the  face  of  Eu- 
rope and  the  world,  that  the  African  slave  trade  had  been 
regarded  by  just  and  enlightened  men,  in  all  ages,  as  re- 
pugnant to  the  principles  of  humanity  and  of  universal  mo- 
rality, and  that  the  public  voice  in  all  civilised  countries  de- 
manded that  it  should  be  suppressed ; and  that  the  universal 
abolition  of  it  was  conformable  to  the  spirit  of  the  age,  and  the 
generous  principles  of  the  allied  powers.  In  March,  1815, 
the  emperor  Napoleon  decreed  that  the  slave  trade  should 
be  abolished  ; but  this  effort  of  ephemeral  power  was  after- 
wards held  to  be  null  and  void,  as  being  the  act  of  an  usurp- 
er ; and  in  July  following,  Lewis  XVlIl.  gave  directions 
that  this  odious  and 'wicked  traffic  should  from  that  present 
time  cease.  The  first  French  decree,  however,  that  was 
made  public,  abolishing  the  trade,  was  of  the  date  of  the  8th 
January,  1817,  and  that  was  only  a partial  and  modified  de- 
cree. In  December,  1817,  the  Spanish  government  prohibit- 
ed the  purchase  of  slaves  on  any  part  of  the  coast  of  Afri- 
ca, after  the  31st  of  May,  1820  ; and  in  January,  1818,  the 
Portuguese  government  made  the  like  prohibition  as  to  the 
purchase  of  slaves  on  any  part  of  the  coast  of  Africa  north 
of  the  equator.  In  1821,  there  was  not  a flag  of  any  Euro- 
pean state,  which  could  legally  cover  this  traflic,  to  the  north 
of  the  equator  ; and  yet,  in  1 825,  the  importation  of  slaves 
covertly  continued,  if  it  was  not  openly  countenanced,  from 
the  Rio  dc  Plata  to  the  Amazon,  and  through  tlie  whole 
American  Archipelago." 


n Ut]*ort  nf  fi  Committee  qf  the  fhntse  nf  lieprexentfttif'ee  of  the 
United  St'itee.  February  I6tA,  182.i.  Sec  nlso,  Uic  Q.  lieritir,  .No. 
68.  and  No.  88.  p.  •.*  13 — 16.  in  wliicli  it  apj  cars,  from  a reference 
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The  case  of  the  Ame/lie'  was  the  earliest  decision  in  the 
English  courts  on  the  great  question  touching  the  legality 
of  the  slave  trade,  on  general  principles  of  international  law. 
That  was  the  case  of  an  American  vessel,  employed  in  car- 
rying slaves  from  the  coast  of  Africa  to  a Spanish  colony. 
She  was  captured  by  an  English  cruiser,  and  the  vessel  and 
cargo  were  condemned  to  the  captors,  in  a vice-admiralty 
court  in  the  West  Indies,  and,  on'  appeal  to  the  Court  of 
Appeals  in  England,  the  judgment  was  aflirmed.  Sir  Wm. 
Grant,  who  pronounced  the  opinion  of  the  court,  observed, 
that  the  slave  trade  being  abolished  by  both  England  and 
the  United  States,  the  court  was  authorized  to  assert,  that 
the  trade,  abstractedly  speaking,  could  not  have  a legitimate 
existence,  and  was,  prima  facie,  illegal,  upon  principles  of 
universal  law.  The  claimant,  to  entitle  him  to  restitution, 
must  show  affirmatively  a right  of  property  .under  the  mu- 
nicipal laws  of  his  own  country  ; for,  if  it  be  unprotected  by 
his  own  municipal  law,  he  can  have  no  right  of  property  in 
human  beings  carried  as  his  slaves,  for  such  a claim  is  con- 
trary to  the  principles  of  justice  and  humanity.  The  For- 
tuna,*’  was  condemned  on  the  authority  of  the  Atnedie,  and 
the  same  ct^ion  was  again  afiirmed.  But  in  the  subse- 


to  various  documents,  that  tho  .Mricaii  slave  trade  was  carried  on  to 
an  enormous  extent  down  to  the  year  1 1!30.  The  trade  was  prin- 
cipally between  Africa  and  Brazil  and  Cuba.  In  1 028,  45,000  African 
slaves  were  imported  intothecily  of  Rio  Janeiro.  But  by  a convention 
between  England  and  Brazil,  in  1826,  it  was  made  piratical  for  the 
subjects  of  Brazil  to  be  engaged  in  the  trade  after  the  year  1830  ; 
and  it  is  understood  that  the  government  of  Brazil,  in  1831 , not  only 
put  a stop  by  law  to  the  importation  of  slaves,  hut  declared  that  all 
slaves  thereafter  imported  should  be  free,  and  imposed  a heavy  as- 
sessment on  the  importers,  and  provided  for  the  tranei'ortution  of 
such  negroes  back  to  Africa. 
a I Acton's  Rep.  240. 
b 1 Dodton,  81. 
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quent  case  of  the  Diana,'  the  doctrine  was  not  carried  so  far 
as  to  hold  the  trade  itself  to  be  piracy,  or  a crime  against 
the  law  of  nations.  A Swedish  vessel  was  taken  by  a British 
cruiser  on  the  coast  of  Africa,  engaged  in  carrying  slaves 
from  Africa  to  a Swedish  island  in  the  West  Indies,  and  she 
was  restored  to  the  owner,  on  the  ground  that  Sweden  had 
not  then  prohibited  the  trade,  and  had  tolerated  it  in  prac- 
tice. England  had  abolished  the  trade  as  unjust  and  crimi- 
nal, but  she  claimed  no  right  of  enforcing  that  prohibidon 
against  the  subjects  of  those  states  which  had  not  adopted 
the  same  opinion  ; and  England  did  not  mean  to  set  herself 
up  as  the  legislator,  and  custos  morum,  for  the  whole  world, 
or  presume  to  interfere  with  the  commercial  regulations  of 
other  states.  The  principle  of  the  case  of  the  Amedie  was, 
that  where  the  municipal  law  of  the  country  to  which  the 
parties  belonged  had  prohibited  the  trade,  English  tribunals 
would  hold  it  to  he  illegal,  upon  general  principles  of  jusdee 
and  humanity,  hut  they  would  respect  the  property  of  per- 
sons engaged  in  it  under  the  sanction  of  the  laws  of  their 
own  country. 

The  doctrine  of  these  cases  is,  that  the  slave  trade,  ab- 
stractedly speaking,  is  immoral  and  unjust,  atui  it  is  illegal, 
when  declared  so  by  treaty,  or  municipal  law  ; but  that  it  is 
not  piratical  or  illegal  by  the  common  law  of  nations,  be- 
cause, if  it  were  so,  every  claim  founded  on  the  trade  would 
at  once  be  rejected  every  where,  and  in  every  court,  on  that 
ground  alone. 

The  whole  subject  underwent  further,  and  a most  full, 
elaborate,  and  profound  discussion,  in  the  case  of  the  Le 
iMuisy  A French  vessel,  owned  and  documented  as  a 
French  vessel,  was  captured  by  a British  armed  force  on  the 
coast  of  Africa,  after  resistance  made  to  a demand  to  visit 
and  search.  She  was  carried  into  Sierra  Leone,  and  con- 
demned by  a court  of  vice-admiralty,  for  being  concerned 


a 1 Dodiony  95* 
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in  tbe  slave  trade  contrary  to  the  French  law.  On  appeal 
to  the  British  High  Court  of  Admiralty,  the  question  re- 
specting the  legality  of  the  capture  and  condemnation  was 
argued,  and  it  wasjudicially  decided,  that  the  right  of  visi- 
tation and  search,  on  the  high  seas,  did  not  exist  in  time  of 
peace.  If  it  belonged  to  one  nation,  it  equally  belonged  to 
all,  and  would  lead  to  gigantic  mischief,  and  universal  war. 
Other  nations  had  refused  to  accede  to  the  English  proposal 
of  a reciprocal  right  of  search  in  the  African  seas,  and  it 
would  require  an  express  convention  to  give  the  right  of 
search  in  time  of  peace.  The  slave  trade,  though  unjust, 
and  condemned  by  the  statute  law  of  England,  was  not  pi- 
racy, nor  was  it  a crime  by  the  universal  law  of  nations. 
To  make  it  piracy,  or  such  a crime,  it  must  have  been  so 
considered  and  treated  in  practice  by  all  civilized  states,  or 
made  so  by  virtue  of  a general  convention.  On  tbe  contra- 
ry, it  had  been  carried  on  by  all  nations,  even  by  Great 
Britain  herself,  until  within  a few  years,  and  was  then  car- 
ried on  by  Spain  and  Portugal,  and  not  absolutely  prohibited 
by  France.  It  was,  therefore,  not  a criminal  traffic  by  the 
law  of  nations  ; and  every  nation,  independent  of  treaty, 
retained  a legal  right  to  carry  it  on.  No  one  nation  had  a 
right  to  force  the  way  to  the  liberation  of  Africa,  by  tramp- 
ling on  the  independence  of  other  states;  or  to  procure  an 
eminent  good  by  means  that  were  unlawful ; or  to  press 
forward  to  a great  principle,  by  breaking  through  other  great 
principles  that  stood  in  tbe  way.  The  condemnation  of 
the  French  vessel  at  Sierra  Leone  was,  therefore,' reversed ; 
and  the  penalties  imposed  by  the  French  law,  (if  any  there 
were,)  were  left  to  be  enforced,  not  in  an  English,  but  in  a 
French  court. 

The  same  subject  was  brought  into  discussion  in  the  K. 
B.  in  1820,  in  Madrazo  v.  TVille*.'  The  court  held,  that 
the  British  statutes  against  the  slave  trade,  were  only  appli- 


a 3 Unmewtill  if  Alderton,  353.  ^ 
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cable  to  British  subjects,  and  only  rendered  the  slave  trade 
unlawful  when  carried  on  by  them.  The  British  parliament 
could  not  prevent  the  subjects  of  other  states  from  carrying 
on  the  trade  out  of  the  limits  of  the  British  dominions.  If 
a ship  be  acting  contrary  to  the  general  law  of  nations,  she 
is  thereby  subject  to  condemnation  ; but  it  is  impossible  to 
say  that  the  slave  trade  was  contrary  to  the  general  law  of 
nations.  It  was,  until  lately,  carried  on  by  all  the  nations 
of  Europe ; and  a practice  so  sanctioned  can  only  be  ren- 
dered illegal,  on  the  principles  of  international  law,  by  the 
consent  of  all  the  powers.  Many  states  had  so  consented, 
but  others  had  not,  and  the  cases  had  gone  no  further  than 
to  establish  the  rule,  that  ships  belonging  to  countries  that 
had  prohibited  the  trade,  were  liable  to  capture  and  con- 
demnation, if  found  engaged  in  it. 

The  final  decision  of  the  question  in  this  country,  has 
been  the  same  as  in  the  case  of  the  Le  Louis.  In  the  case  of 
the  La  Jeutie  Eugenic,'  it  was  decided  in  the  Circuit  Court 
of  the  United  States,  in  Massachusetts,  after  a masterly  dis- 
cussion, that  the  slave  trade  was  prohibited  by  universal 
law.  But,  subsequently,  in  the  case  of  the  Antelope,''  the 
Supreme  Court  of  the  United  Slates  declared  that  the  slave 
trade  had  been  sanctioned,  in  modern  times,  by  the  laws  of 
all  nations  who  possessed  distant  colonies  ; and  a trade  could 
not  be  considered  as  contrary  to  the  law  of  nations,  which 
had  been  authorized  and  protected  by  the  usages  and  laws 
of  all  commercial  nations.  It  was  not  piracy,  except  so  far 
as  it  was  made  so  by  the  treaties  or  statutes  of  the  nation 
to  which  the  party  belonged.  It  might  still  be  lawfully 
carried  on  by  the  subjects  of  those  nations  who  have  not 
prohibited  it  by  municipal  acts  or  treaties. 


a 409.  6 10  Wheaton^  fi6. 
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or  THE  GOVERNMENT  AND  CONSTITUTIONAL 
JURISPRUDENCE  OF  THE  UNITED  STATES. 


LECTURE  X. 

OP  THE  HISTORY  OF  THE  AMERICAN  UNION. 

The  government  of  the  United  States  was  erected  by 
the  free  voice  and  joint  will  of  the  people  of  America,  for 
their  common  defence  and' general  welfare.  Its  powers 
apply  to  those  great  interests  which  relate  to  this  country 
in  its  national  capacity,  and  which  depend  for  their  stability 
and  protection  on  the  consolidation  of  the  Union.  It  is 
clothed  with  the  principal  attributes  of  political  sovereign- 
ty, and  it  is  Justly  deemed  the  guardian  of  our  best  rights, 
the  source  of  our  highest  civil  and  political  duties,  and  the 
sure  means  of  national  greatness.  The  constitution  and 
jurisprudence  of  the  United  States  deserve  the  most  accurate 
examination  ; .and  an  historical  view  of  the  rise  and  progress 
of  the  Union,  and  of  the  establishment  of  the  present  con- 
stitution, as  the  necessary  fruit  of  it,  will  tend  to  show  the 
genius  and  value  of  the  government,  and  prepare  the  mind 
of  the  student  for  an  investigation  of  its  powers. 

The  association  of  the  American  people  into  one  body 
politic,  took  place  while  they  were  colonies  of  the  British 
empire,  and  owed  allegiance  to  the  British  crown.  That 
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the  union  of  thii  country  was  essential  to  its  safety,  its  pros- 
perity and  its  greatness,  had  been  generally  known,  and 
frequently  avowed,  long  before  the  late  revolution,  or  the 
Conf  deraey  claims  of  the  British  parliament  which  produced  it.  The 
EDsUnd  Col  people  of  the  New-£ngland  colonies  were  very  early  in  the 
habit  of  confederating  together  for  their  common  defence. 
As  their  origin  and  their  interests  were  the  same,  and  their 
manners,  their  religion,  their  laws,  and  their  civil  institu- 
tions, exceedingly  similar,  they  were  naturally  led  to  a very 
intimate  connexion,  and  were  governed  by  the  same  wants 
and  wishes,  the  same  sympathies  and  spirit.  The  colonies 
of  Massachusetts,  Plymouth,  Connecticut,  and  New-Haven, 
as  early  as  1643,  under  the  impression  of  danger  from  the 
surrounding  tribes  of  Indians,  and  for  protection  against  the 
claims  and  encroachments  of  their  Dutch  neighbours,  enter- 
ed into  a league  offensive  and  defensive,  which  they  declared 
should  be  firm  and  perpetual,  and  be  distinguished  by  the 
name  of  the  United  Colonies  of  New-England.  By  their 
articles  of  confederation,  each  colony  was  to  have  exclusive 
jurisdiction  within  its  own  territory ; and  in  every  war,  of- 
fensive and  defensive,  each  of  the  confederates  was  to 
furnish  its  quota  of  men  and  money,  in  a ratio  to  its  popu- 
lation ; and  a congress  of  two  commissioners,  delegated 
from  each  colony,  was  to  be  held  annually,  with  power  to 
deliberate  and  decide  on  all  affairs  of  war  and  peace,  and  on 
all  points  of  common  concern ; and  every  determination,  in 
which  three  fourths  in  number  of  the  assembly  concurred, 
was  to  be  binding  upon  the  whole  confederacy.* 

This  association  may  be  considered  as  the  foundation  of 
a series  of  efforts  for  a more  extensive  and  more  perfect 
union  of  the  colonies.  It  contained  some  provident  and 


n Haznrd’f  Stale  Papert,  496.  563.  590.  Hutrhijunn't  Hittary  tf 
JUneiaehutrtlJ,  \o].  1.  124.  I!6.  JtoberUon't  Potlhvmnvs  Hitlory 
America,  b.  10.  p.  191,  192.  Winlhrop't  Hist,  if  JVnc-Ktigland,  by 
Savage,  v«l.  2.  101 , Bayliei'  Historical  Memoir,  Yol.  2.  118.  Trum- 
bulHs  Hist,  of  Connecticut,  Yol.  1.  124. 
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Jealous  provisions,  calculated  to  give  security  and  stability 
to  the  whole.  It  provided  that  no  two  colonies  were  to 
join  in  jurisdiction,  without  the  consent  of  all ; and  it  re- 
quired the  like  unanimous  consent,  to  admit  any  other  colo- 
ny into  the  confederacy  ; and  if  any  one  member  violated 
any  article  of  it,  or  any  way  injured  another  colony,  the 
commissioners  of  the  other  colonies  were  to  take  cognizance 
of  the  matter,  and  determine  upon  it.  Though  in  this  trans- 
action, and  under  the  authority  of  this  union,  the  New-En- 
gland  colonies  acted  in  fact  as  independent  states,  and  free 
from  the  control  of  any  superior  power,  yet  the  civil  war  in 
which  England  was  then  involved,  occupied  the  whole  atten- 
tion of  the  mother  country,  and  this  first  step  towards  a future 
independence  was  suffered  to  pass  without  much  notice,  and 
without  any  animadversion.  The  confederacy  subsisted, 
with  some  alterations,  for  upwards  of  forty  years,  and  for 
part  of  that  time  with  the  countenance  of  the  government  in 
England.  It  was  not  dissolved  until  the  year  1686,  when 
the  charters  of  the  New-England  colonics  were  in  effect  va- 
cated by  a commission  from  King  James  II. 

The  people  of  this  country,  after  the  dissolution  of  this  ‘'"Ytm* 
earliest  league,  continued  to  afford  other  instructive  prece- 
dents of  association  fur  their  safety.  A congress  of  governors 
and  commissioners  from  other  colonics,  as  well  as  from 
New-England,  was  occasionally  held,  to  make  arrangements 
for  the  more  effectual  protection  of  our  interior  frontier, 
and  we  have  an  instance  of  one  of  these  assemblies  at  Alba- 
ny in  1722.*  But  a much  more  interesting  congress  was 
held  there  in  the  year  1754,  and  it  consisted  of  commis- 
sioners from  New-Hampshire,  Massachusetts,  Rhode-Island, 
Connecticut,  New-York,  Pennsylvania,  and  Maryland,  and 
it  was  called  at  the  instance  of  the  lords  commissioners  for 
trade  and  the  plantations,  to  take  into  consideration  the 
best  means  of  defending  America,  in  case  of  a war  with 
France,  which  was  then  impending.  The  object  of  the  En- 


a Smith's  History  nj  A’fjc-York.  vol.  t.  p.  17 1. 


D^itized  by  Coogle 


204 


JURISPRUDENCE  OP 


[P»rtll. 


glish  administration  in  calling  this  convention,  was  merely 
in  reference  to  treaties  of  friendship  with  the  Indian  tribes; 
but  the  colonies  had  more  enlarged  views  ; and  the  commis- 
sioners which  met  in  congress,  and  who  enrolled  among  their 
number  some  of  the  most  distinguished  names  in  our  colo- 
nial history,  asserted  and  promulgated  several  invaluable 
truths,  the  proper  reception  of  which  in  the  minds  of  their 
countrymen,  prepared  the  way  for  their  future  indepen- 
dence and  our  present  greatness.  Two  of  the  colonies  ex- 
pressly instructed  their  delegates  to  enter  into  articles  of 
nnion  and  confederation  with  the  other  colonies,  for  their 
general  security  in  peace  as  well  as  in  war.  The  conven- 
tion unanimously  resolved,  that  a union  of  the  colonies  was 
absolutely  necessary  for  their  preservation.  They  rejected 
all  proposals  for  a division  of  the  colonies  into  separate  con- 
federacies, and  proposed  a plan  of  federal  government,  con- 
sisting of  a general  council  of  delegates,  to  be  tricnnially 
chosen  by  the  provincial  assemblies,  and  a president  gene- 
ral, to  be  appointed  by  the  crown.  In  this  council  was 
vested,  subject  to  tlie  immediate  negative  of  the  president, 
and  the  eventual  negative  of  the  king  in  council,  the  rights 
of  war  and  peace,  in  respect  to  the  Indian  nations ; and  the 
confederacy  was  to  embrace  all  the  then  existing  colonics, 
from  New-Hampshire  to  Georgia.  The  council  were  to 
have  authority  to  make  laws  for  the  government  of  new  set- 
tlements, upon  territories  to  be  purchased  from  the  Indians, 
and  to  raise  troops  and  build  forts,  and  even  to  equip  vessels 
of  force,  to  guard  the  caasts  and  protect  trade,  as  well  on  the 
ocean  as  upon  the  lakes  and  rivers.  They  were  likewise  to 
make  laws,  and  lay  and  levy  general  duties,  imposts,  and 
taxes,  for  those  necessary  purposes.*  But  the  times  were 


a Miruft  i History  of  MassachuseUtt  vol.  1.  ch.  9.  Fianklin's  Jkorks, 
p.  R5  Lond  on  ed.  1779.  Bttknnp's  ^S'fVf^nnmptkirf.y  vo).  285, 
Smithes  //rf/ort/  of  ^no-York,  vol.  2.  p.  219.  MarsfuiiPs  fJ/e  of 
IVashinaton^  vol.  1.  note  C.  MnssnehmetU  Historical  ColUcUont^ 
vol,  7.  203— 2 M. 
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not  yet  ripe,  nor  the  minds  of  men  sufficiently  eiilargctl,  for 
■uch  a comprehensive  proposition  ; and  this  hold  pnyect  of 
a continental  union  had  the  singular  fate  of  being  rejected, 
not  only  on  the  part  of  the  crown,  but  by  every  provincial 
assembly.  It  was  probably  supposed,  on  the  one  hand,  that 
the  operation  of  the  union  would  leach  the  colonies  the  se- 
cret of  their  own  strength,  and  the  proper  means  to  give  it 
activity  and  direction ; while,  on  the  other  part,  the  colonies 
were  jealous  of  the  preponderating  influence  of  the  royal 
prerogative.  We  were  destined  to  remain,  for  some  years 
longer,  separate,  and,  in  a considerable  degree,  alien  com- 
monwealths, emulous  of  each  other  in  obedience  to  the  pa- 
rent state,  and  in  devotion  to  her  interests ; but  jealous  of 
each  other’s  prosperity,  and  divided  by  policy,  institutions, 
prejudice,  and  manners.  So  strong  was  the  force  of  these  con- 
siderations, and  so  exasperated  were  the  people  of  the  colo- 
nies in  their  disputes  with  each  other  concerning  boundaries 
and  charter  claims,  that  Doctor  Franklin  (who  was  one  of 
the  commissioners  to  the  congress  that  formed  the  plan  of 
union  in  1754)  observed,  in  the  year  1761,  that  a union  of  the 
colonies  was  absolutely  impossible,  or  at  least  without  being 
forced  by  the  most  grievous  tyranny  and  oppression." 

The  creat  value  of  a federate  union  of  the  colonies  had,  Co.,g,fM  of 
however,  sunk  deep  into  the  minds  of  men.  The  sub- 
ject was  familiar  to  our  colonial  ancestors.  They  had  been 
in  the  habit,  especially  in  seasons  of  danger  and  difficulty, 
of  forming  associations,  more  or  less  extensive.  'The  ne- 
cessity of  union  had  been  felt,  its  advantages  perceived,  its 
principles  explained,  tlic  way  to  it  pointed  out,  and  the  peo- 
ple of  this  country  were  led  by  the  force  of  irresistible  mo- 


a Franklin's  Works,  p.  152.  192.  Governor  Pownol,  in  his  work 
on  The  Administration  of  the  Colonies,  (the  4th  edition  of  which  ap- 
peared in  17G3,)  declared  that  the  colonies  had  no  one  principle  of 
association  amongst  them, and  that  their  mannerof  settlement,  diver- 
sity of  charters,  conflicting  interests,  and  mutual  rivalsliip  and 
jealousies,  would  render  a union  impracticable  ! p.  35,36.  93. 
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lives,  to  resort  to  the  same  means  of  defence  and  security, 
when  they  considered  that  their  liberties  were  in  danger, 
not  from  the  vexatious  and  irregular  warfare  of  the  Indian 
tribes,  but  from  the  formidable  claims,  and  still  more  formida- 
ble power,  of  the  parent  state.  The  assertion  by  the  British 
parliament  of  an  unqualified  right  of  binding  the  colonies 
in  all  cases  whatsoever,  and  specifically  of  the  right  of  taxing 
them  without  their  consent,  and  the  denial  by  the  colonies  of 
the  right  of  taxation  without  representation,  and  the  attempt 
of  the  king  and  parliament  to  enforce  it  by  the  power  of  the 
sword,  were  the  immediate  causes  of  the  American  revolution. 
Soon  after  the  first  unfriendly  attempt  upon  our  chartered 
privileges,  by  the  statute  for  raising  a revenue  in  the  colo- 
nies bv  means  of  a stamp  duty,  a congress  of  delegates  from 
nine  colonies  wasussembled  at  New-York  in  October,  1765, 
at  the  recommendation  of  Massachusetts,  and  they  digested 
a bill  of  rights,  in  which  the  sole  power  of  taxation  was  de- 
clared to  reside  in  their  own  colonial  legislatures.*  This 
was  preparatory  to  a more  extensive  and  general  associa- 
ortion  of  the  colonics,  which  took  place  in  September,  1774, 
and  laid  the  foundations  of  our  independence  and  perma- 
nent glory.  The  more  serious  claims  of  the  British  parlia- 
ment, and  the  impending  oppressions  of  the  British  crown, 
at  this  last  critical  period,  induced  the  twelve  colonies,  which 


a 2 lielknnp't  JS".  II.  326.  JoumaU  of  the  Jtatembli/  of  Iht  Colony 
of  y.  Y.,  October,  M65.  Marthall't  Life  of  trashir.gton,  app. 

No.  5.  Pitkin’t  Political  and  Civil  Ilittory  of  the  U.  Statet,  vol.  1. 
178 — 186.  app.  No.  7,  8,  9.  The  6lh  and  7th  chapters  of  the  first 
volume  of  Mr.  Pitkin'i  Hiatory,  contain  a clear,  authentic,  and  very 
interesting  detail  of  the  resolutions  and  acts  of  the  British  parliament, 
relating  to  America,  subsequently  to  the  peace  of  1763  ; of  the  pro- 
ceedings of  the  British  government  to  enforce  them  ; and  of  the  spirit 
of  opposition  and  resistance  which  they  met  with  on  the  part  of  the 
colonies.  The  resistance  kept  pace  with  the  parliamentary  imposi- 
tions, and  was  constantly  growing  in  strength,  activity,  and  deter- 
mined purpose,  until  it  was  consummated  by  the  permanent  union  of 
the  colonies  in  I7Ti. 
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were  spread  over  this  vast  continent  from  Nova  Scotia  to 
Georgia,  to  an  interchange  of  opinions  and  views,  and  to 
unite  in  sending  delegates  to  Philadelphia,  “ with  authority 
and  direction  to  meet  and  consult  together  for  the  common 
welfare.”  In  pursuance  of  their  authority,  this  first  conti- 
nental congress,  whose  names  and  proceedings  are  still  fa- 
miliar to  the  present  age,  and  will  live  in  the  gratitude  of  a 
distant  posterity,  took  into  consideration  the  afflicted  state 
of  their  country ; asserted,  by  a number  of  declaratory  reso- 
lutions, what  they  deemed  to  be  the  unalienable  rights  of 
English  freemen  ; pointed  out  to  their  constituents  the 
system  of  violence  which  was  preparing  against  those  rights ; 
and  bound  them  by  the  most  sacred  of  all  ties,  the  ties  of 
honour  and  of  their  country,  to  renounce  commerce  with 
Great  Britain,  as  being  the  most  salutary  means  to  avert  the 
one,  and  to  secure  the  blessings  of  the  other.*  These  reso- 


a The  most  material  of  these  declaratory  resolutions  was  the  one 
which  staled,  that,  as  the  colonists  were  not,  and  could  not  properly 
be,  represented  in  the  Hritish  parliament,  they  were  entitled  to  a 
free  and  c-vclnsive  power  of  legislation  in  their  several  provincial 
legislatures,  in  all  cases  of  taxation  and  internal  polity,  subject  only 
to  the  negative  of  their  sovereign.'*  The  colonies,  from  the  earliest 
periods  of  the  settlement  of  the  country,  with  the  exception  of  Penn- 
sylvania, whoso  charter  recogni.sed  the  force  of  such  laws,  had  gene- 
rally claimed  under  their  charters  an  exemption  from  the  operation 
of  the  British  navigation  acts,  and  of  their  system  of  commercial 
monopoly ; and  they  had  by  all  indirect  means,  short  of  open  resist- 
ance, evaded  the  force  of  those  laws,  and  assumed  the  right  to  a free 
trade.  (1  huirh.  HM.  322.)  But  the  congress  of  1774,  in  the  spirit  of 
conciliation,  renounced  every  such  pretension,  and  declared  that 
“from  the  necessity  of  the  case,  and  in  regard  to  the  mutual  interests 
of  both  countries,  they  cheerfully  consented  to  the  operation  of  such 
acts  of  the  British  parliamcut  as  were,  bona  fide,  restrained  to  the 
regulation  of  their  external  commerce,  for  the  purpose  of  securing  the 
commercial  advantages  of  the  whole  empire  to  the  mother  country, 
and  the  commercial  benefits  of  its  respective  members : excluding 
erery  iiUn  of  taxation,  intrmnl  or  external, for  raising  a revenue  on  the 
suljeclt  tn  America  viitliout  their  content."  Joumalt  if  Congresi,  vol.  I . 
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lutions  received  prompt  and  universal  obedience,  and  the 
Union  being  thus  auspiciously  formed,  it  was  continued  by 
a succession  of  delegates  in  congress;  and  through  every 
period  of  the  war,  and  through  every  revolution  of  onr  go- 
vernment, this  union  has  been  revered  and  cherished,  as  the 
guardian  of  our  peace,  and  the  only  solid  foundation  of 
national  independence. 

In  May,  1775,  acongress  again  assembled  at  Philadelphia, 
and  was  clothed  with  ample  discretionary  powers.  The 
delegates  were  instructed  to  “ concert,  agree  upon,  direct, 
order,  and  prosecute,”  such  measures  as  they  should  deem 
most  fit  and  proper,  to  obtain  redress  of  American  grievances, 
or,  in  more  general  terms,  they  were  to  take  care  of  the 
liberties  of  the  country."  Soon  after  this  meeting,  Geor- 
gia acceded  to,  and  completed  the  confederacy  of  the  thir- 
teen colonies.  Hostilities  had  already  commenced  in  the 
province  of  Massachusetts,  and  the  claim  of  the  British  par- 
liament to  an  unconditional  and  unlimited  sovereignty  over 
the  colonies,  was  to  be  asserted  by  an  appeal  to  arms.  The 
continental  congress,  charged  with  the  protection  of  the 
rights  and  interests  of  the  United  Colonies,  and  intrusted 
with  the  power,  and  sustained  by  the  zeal  and  confidence 
of  their  constituents,  prepared  for  resistance.  They  pub- 
lished a declaration  of  the  causes  and  necessity  of  taking 
up  arms,  and  proceeded  immediately  to  levy  and  organize 
an  army,  to  prescribe  rules  for  the  government  of  their 
land  and  naval  forces,  to  contract  debts,  and  emit  a paper 
currency,  upon  the  faith  of  the  Union;  and  gradually  assu- 
ming all  the  powers  of  sovereignty,  they,  at  last,  on  the  4th 
day  of  July,  1776,  took  a separate  and  equal  station  among 
the  nations  of  the  earth,  by  declaring  the  United  Colonies 
to  be  free  and  independent  states. 

mci.r.iion  This  memorable  declaration,  in  imitation  of  thatpublish- 

dL'M.”''"  ed  by  the  United  Netherlands  on  a similar  occasion,  reca- 


a JcmmaUof  Congrttt,  vol.  1.  p.  7 t. 
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pitulated  the  oppressions  of  the  British  king,  asserted  it  to 
be  the  natural  right  of  every  people  to  withdraw  from  ty- 
ranny, and  with  the  dignity  and  the  fortitude  of  conscious 
rectitude,  it  contained  a solemn  appeal  to  mankind,  in  vindi- 
cation of  the  necessity  of  the  measure.  By  this  declara- 
tion, made  in  the  name,  and  by  the  authority  of  the  people, 
the  colonies  were  absolved  from  all  allegiance  to  the  British 
crown,  and  all  political  connexion  between  them  and  Great 
Britain  was  totally  dissolved.  The  principle  of  self-pre- 
servation, and  the  right  of  every  community  to  freedom 
and  happiness,  gave  a sanction  to  this  separation.  When 
the  government  established  over  any  people  becomes  in- 
competent to  fulfil  its  purpose,  or  destructive  to  the  essen- 
tial ends  for  which  it  was  instituted,  it  is  the  right  of  that 
people,  founded  on  the  law  of  nature  and  the  reason  of 
mankind,  and  supported  by  the  soundest  authority,  and  some 
very  illustrious  precedents,  to  throw  off  such  government, 
and  provide  new  guards  for  their  future  security.  This 
right  is  the  more  apparent,  and  the  duty  of  exercising  it 
becomes  the  more  clear  and  unequivocal,  in  the  case  of 
colonies  which  are  situated  at  a great  distance  from  the 
mother  country,  and  which  cannot  be  governed  by  it  with- 
out vexatious  and  continually  increasing  inconvenience  ; 
and  when  they  have  arrived  at  maturity  in  strength  and  re- 
sources, or,  in  the  language  of  Montesquieu,  which  he  ap- 
plied to  our  very  case,  “ when  they  have  grown  great  na- 
tions in  the  forests  they  were  sent  to  inhabit.”  If,  in  addi- 
tion to  these  intrinsic  causes,  gradually  and  powerfully 
tending  to  a separation,  the  parent  state  should  think  fit, 
in  the  arrogance  of  power  and  superiority,  to  deny  to  her 
colonies  the  equal  blessings  of  her  own  free  government, 
and  should  put  forth  a claim  to  an  unlimited  control,  in  her 
own  discretion,  over  all  their  rights,  and  the  whole  admi- 
nistration of  their  afiairs,  the  consequence  would  then  be 
almost  inevitable,  that  the  colonists  would  rise,  and  repel 
the  claim  ; and  more  certainly  would  this  be  the  case,  if 
VoL.  I.  27 
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they  were  a spirited  and  intelligent  race  of  men,  true  to 
themselves,  and  just  to  their  posterity. 

Artieivi  »f  Tlie  general  opinion  in  favour  of  the  importance  and 
con . •»-  ^ Union,  appears  evident  in  all  the  proceedings  of 

Congress ; and  as  early  as  the  declaration  of  independence, 
it  was  thought  expedient,  for  its  security  and  duration,  to 
define  with  precision,  and  by  a formal  instrument,  the  nature 
©four  compact,  the  powers  of  Congress,  and  the  residuary 
sovereignty  of  the  states.  On  the  llth  of  June,  17^6, 
Congress  undertook  to  digest  and  prepare  articles  of  confe- 
deration. But  the  business  was  attended  with  much  embar- 
rassment and  delay,  and,  notwithstanding  these  states  were 
then  surrounded  by  the  same  imminent  dangers,  and  were 
contending  for  the  same  illustrious  prize,  it  was  not  until  the 
16th  of  November,  1777,  that  Congress  could  so  far  unite 
the  discordant  interests  and  prejudices  of  thirteen  distinct 
- communities,  as  to  agree  to  the  articles  of  confederation. 

And  when  those  articles  were  submitted  to  the  state  legisla- 
tures for  their  perusal  and  ratification,  they  were  declared 
to  be  the  result  of  impending  necessity,  and  of  a disposition 
for  conciliation,  and  that  they  were  agreed  to,  not  for  their 
intrinsic  excellence,  but  as  the  best  system  which  could  be 
adapted  to  the  circumstances  of  all,  and,  at  the  same  time, 
afford  any  tolerable  prospect  of  general  assent.* 

These  celebrated  articles  met  with  still  greater  obstacles 
in  their  progress  through  the  states.  Most  of  the  legisla- 
tures ratified  them  with  a promptitude  which  showed  their 
sense  of  the  necessity  of  the  confederacy,  and  of  the  indul- 
gence of  a liberal  spirit  of  accommodation.  But  Delaware 
did  not  accede  to  them  until  the  year  1779,  and  Maryland 
explicitly  rejected  them."  She  instructed  her  delegates  to 
withhold  their  assent  to  the  articles,  until  there  was  an 
amendment,  or  additional  agreement,  to  appropriate  the 
new  lands  in  the  western  parts  of  the  Union,  as  a common 
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fund  to  defray  the  expenses  of  the  war.'  These  lands  were 
claimed  by  the  states  within  whose  asserted  limits  and  ju- 
risdiction they  were  situated,  and  several  of  them,  from  a 
deep  sense  of  the  importance  of  the  Union,  agreed  to  an 
nnconditlonal  ratification  of  the  articles,  or,  in  other  words, 
to  a separate  confederacy  between  the  states  so  ratifying 
the  same,  though  Maryland,  or  other  states,  should  with- 
hold their  approbation  and  sanction. The  legislature  of 
New-York,  by  their  acts  of  23d  of  October,  1779,  and  19th 
of  February,  1780,  even  consented  to  a release  of  the  un- 
settled lands  in  the  western  part  of  the  state,  for  the  use  and 
benefit  of  such  of  the  United  States  as  should  become  mem- 
bers of  the  federal  alliance  ; and  to  resign  the  jurisdic- 
tion, as  well  as  the  right  of  pre-emption,  over  her  waste 
and  uncultivated  territory.  The  refusal  of  Maryland,  so 
long  persisted  In,  gave  encouragement  to  the  enemy,  and 
injured  the  common  cause,  and  damped  the  hopes  of  the 
friends  of  America  at  home  and  abroad.  These  consider- 
ations at  last  induced  that  state  to  make  a generous  sacrifice 
of  her  pretensions  ; and  on  the  1st  of  March,  1781,  and 
which  was  upwards  of  three  years  from  their  first  promul- 
gation, the  articles  of  confederation  received  the  unani- 
mous approbation  of  the  United  States. 

The  difficulties  which  impeded  the  framing  and  adopting 
the  articles  of  confederation,  even  during  the  pressure  of  a 
common  calamity,  and  which  nothing  at  last  but  a sense  of 
common  danger  could  surmount,  form  a striking  example  of 
the  mighty  force  of  local  interests  and  discordant  passions, 
and  they  teach  a monitory  lesson  of  moderation  to  politi- 
cal councils. 

Notwithstanding  the  articles  of  confederation  conferred 
upon  Congress  (tliough  In  a very  imperfect  manner,  and 
under  a most  unskilful  organization)  the  chief  rights  of  po- 
litical supremacy,  the  jura  summi  imperii,  by  which  our 


a Journals  of  Cong.  vol.  5.  p.  208.  b Ibid.  vol.  6 
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existence  as  an  independent  people  was  bound  up  toge< 
ther,  and  known  and  acknowledged  by  the  nations  of  the 
world  ; yet  they  were,  in  fact,  but  a digest,  and  even  a li- 
mitation, in  the  shape  of  a written  compact,  of  those  unde- 
fined and  discretionary  sovereign  powers,  which  were  dele- 
gated by  the  colonies  to  Congress  in  1775,  and  which  had 
been  freely  exercised,  and  implicitly  obeyed.*  A remarka- 
ble instance  of  the  exercise  of  this  original,  dormant,  and 
vast  discretion,  appears  on  the  Journals  of  Congress  the 
latter  end  of  the  year  1776.  The  progress  of  the  British 
arms  had,  at  that  period,  excited  the  most  alarming  ap- 
prehensions for  our  safety,  and  Congress  transferred  to 
the  commander  in  chief,  for  the  term  of  six  months,  com- 
plete dictatorial  power  over  the  liberty  and  property  of 
the  citizens  of  the  United  States,  in  like  manner  as  the 
Roman  senate,  in  the  critical  times  of  the  Republic,  was 
wont  to  have  recourse  to  a dictator,  ne  quid  retpubli- 
ca  detrimenti  capiat.'’  Such  loose,  undetermined  autho- 
rity as  the  Union  originally  possessed,  was  absolutely  in- 
compatible with  any  regular  notions  of  liberty.  Though 
it  was  exercised,  in  the  instance  we  have  referred  to,  and  in 
other  strong  cases,  with  the  best  intentions,  and  under  the 
impulse  of  an  irresistible  necessity,  yet  such  an  irregular 
sovereignty  never  can  be  durable.  It  will  cither  dwindle 
into  insignificance,  or  degenerate  into  despotism. 
imbMiiit;  of  The  powers  of  Congress,  as  enumerated  in  tlie  articles  of 
»iios.  confederation,  would  perhaps  have  been  competent  for  all 
the  essential  purposes  of  the  Union,  had  they  been  duly  dis- 
tributed among  the  departments  of  a well-balanced  govern- 
ment, and  been  carried  down,  through  the  medium  of  a 
federal  judicial  and  executive  power,  to  the  individual  citi- 


a Congress,  by  ordinance,  31st  December,  1781,  incorporated  the 
Bank  of  North  America;  and  Judge  Wilson,  in  an  able  argument, 
in  1785,  showed  their  competency  to  do  it.  Joumalt  of 
vol.  7 197.  fViUon’i  H'orkt,  vol-  3.  397. 

6 Journal*  of  Consreti,  vol.  2.  p.  475. 


Digitized  by  Google 


L«cture  X.] 


THE  UNITED  STATES. 


213 


xeng  of  the  union.  The  exclusive  cognizance  of  our  foreign 
relations,  the  rights  of  war  and  peace,  and  the  right  to  make 
unlimited  requisitions  of  men  and  money,  were  confided  to 
Congress,  and  the  exercise  of  them  was  binding  upon  the 
states.  But,  in  imitation  of  all  the  former  confederacies  of 
independent  states,  either  in  ancient  Greece  or  in  modern 
Europe,  the  articles  of  confederation  carried  the  decrees  of 
the  federal  council  to  the  states  in  their  sovereign  or  col- 
lective capacity.  This  was  the  great  fundamental  defect  in 
the  confederation  of  1781 ; it  led  to  its  eventual  overthrow ; 
and  it  has  proved  pernicious  or  destructive  to  all  other  fede- 
ral governments  which  adopted  the  principle.  Disobedience 
to  the  laws  of  the  union  must  either  be  submitted  to  by  the 
government  to  its  own  disgrace,  or  those  laws  must  be  en- 
forced by  arms.  The  mild  influence  of  the  civil  magistrate, 
however  strongly  it  may  be  felt  and  obeyed  by  private  in- 
dividuals, will  not  be  heeded  by  an  organized  community, 
conscious  of  its  strength,  and  swayed  by  its  passions.  The 
history  of  the  federal  governments  of  Greece,  Germany, 
Switzerland,  and  Holland,  aflbrd  melancholy  examples  of 
destructive  civil  war  springing  from  the  disobedience  of  the 
separate  members.  1 will  mention  only  a single  instance  to 
this  effect,  taken  from  the  generally  uninteresting  annals  of 
the  Swiss  cantons.  By  one  of  tlie  articles  of  the  Helvetic 
alliance,  the  cantons  were  bound  to  submit  any  difference 
which  might  arise  between  them  to  arbitrators.  In  the  year 
1440,  a dispute  arose  between  Zuric  on  the  one  side,  and 
the  cantons  of  Schweitz  and  Glaris  on  the  other,  respecting 
some  territorial  claims.  Zuric  refused  to  submit  to  a de- 
cision against  her,  and  the  contending  parties  took  to  arms. 
All  Switzerland  was  of  course  armed  against  Zuric,  the 
refractory  member.  She  sought  protection  from  her  an- 
cient enemy,  the  House  of  Austria,  and  the  controversy 
was  not  terminated  in  favour  of  the  federal  decree,  until 
after  six  years  of  furious  and  destructive  war.* 


a HM.  de  la  Confed.  Heh.  par  JValUcillc,  liv.  5.  VlanUi't  Jht!. 
9j  Suiiixerland,  vol.  1,  last  cli. 
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Had  there  been  sufficient  ener^  in  the  gorernment  of 
the  United  States,  under  the  articles  of  confederation,  to 
have  enforced  the  constitutional  requisitions,  it  might  have 
proved  fatal  to  public  liberty ; for  Congress,  as  then  con- 
stituted, was  a most  unfit  and  unsafe  depository  of  political 
power,  since  all  the  authority  of  the  nation,  in  one  compli- 
cated mass  of  jurisdiction,  was  vested  in  a single  body  of 
men.  It  was,  indeed,  exceedingly  fortunate,  as  the  event 
has  subsequently  shown,  that  the  state  legislatures  even  re- 
fused to  confer  upon  Congress  the  right  to  levy  and  collect  a 
general  impost,  notwithstanding  the  refusal  appeared  to  be 
extremely  disastrous  at  the  time,  and  was  deeply  regretted 
by  the  intelligent  friends  of  the  union.  Had  such  a power 
been  granted,  the  effort  to  amend  the  confederation  would 
probably  not  have  been  made,  and  the  people  of  this  coun- 
try might  have  been  languishing,  to  this  day,  the  miserable 
victims  of  a feeble  and  incompetent  union. 

There  was  no  provision  in  the  articles  of  confederation, 
enabling  Congress  to  add  a sanction  to  its  laws.  In  this 
respect,  they  were  more  defective  than  some  of  the  other 
federal  governments  which  are  to  be  met  with  in  history. 
The  Amphictyonic  Council,  in  Greece,  had  authority  to  6ne 
and  punish  their  refractory  states.  Lacedemon  and  Phocis 
were  both  prosecuted  before  the  Council  of  the  Amphic- 
tyons,  (which  was  a council  of  the  representatives  of  twelve 
nations  of  Greece,)  and  all  the  Greek  states  were  required  by 
proclamation  to  enforce  the  decree.  The  Germanic  Diet,  as 
it  formerly  existed,  could  put  its  members  under  the  ban  of  the 
empire,  by  which  their  property  was  confiscated  ; and  it  was 
aided  in  enforcing  obedience  to  its  laws  by  a federal  judiciary, 
and  an  executive  head.*  Congress,  under  the  old  confede- 
ration, like  the  States  General  under  the  Dutch  confederacy. 


a Tlie  Imperial  Chamber  had  appellate  jurisdiction  only.  Its  aen- 
tences  were  carried  into  execution  against  refractory  st  ates,  by  th« 
military  force  of  the  circles,  f Pftjffl,  ^Ibr.  Ch.ro.  dt  I'lUfl.  d'AUt 
magne,  tom.  2.  p.  100.  I’uUcr'r  Canil.  Jlut.  p.  355. 
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were  restricted  from  any  constructive  assumption  of  power, 
however  essential  it  might  have  been  deemed  to  the  com- 
plete enjoyment  and  exercise  of  that  which  was  given.  No 
express  grant  conveyed  any  implied  power  ; and  it  is  easy 
to  perceive,  that  a strict  and  rigorous  adherence  to  the  let- 
ter of  the  grant,  witliout  permission  to  give  it  a liberal  and 
equitable  interpretation,  in  furtherance  of  the  beneficent 
ends  of  the  government,  must,  in  many  cases,  frustrate  en- 
tirely the  purposes  of  the  power.  A government  too  re- 
stricted for  the  due  performance  of  its  high  trusts,  will  eitlier 
become  insignificant,  or  be  driven  to  usurpation.  We  have 
examples  of  this  in  the  government  of  the  United  Nether- 
lands, before  it  was  swept  away  by  the  violence  of  the 
French  revolution.  While  that  government  moved  within 
its  constitutional  limits,  it  was  more  absolutely  nerveless 
than  any  other  government  which  ever  existed.  The  States 
General  could  neither  make  war  or  peace,  or  contract  al- 
liances, or  raise  money,  without  the  consent  of  every  pro- 
vince ; nor  llie  provincial  states  conclude  those  points,  with- 
out the  consent  of  every  city  having  a voice  in  their  assem- 
blies. The  consequence  was,  that  the  federal  head  was 
frequently  induced,  by  imperious  necessity,  to  assume 
power  unwarranted  by  the  fundamental  charter  of  the 
union,  and  to  dispense  with  tlie  requisite  unanimity.  This 
was  done  in  the  years  1048,  1057,  and  1001,  as  well  as  in 
another  strong  instance,  given  by  Sir  William  Temple,  and 
of  which  he  was  the  author.* 

The  former  confederation  of  this  country  was  defective, 
also,  in  not  giving  complete  authority  to  Congress  to  inter- 
fere in  contests  between  the  several  states,  and  to  protect 
each  state  from  internal  violence  and  rebellion.  In  many 
respects  our  confederation  was  superior  to  those  of  Germany, 
Holland,  or  Switzerland,  and  particularly  in  the  absolute 
prohibition  to  the  several  states,  from  any  interference  or 


« Ttmpit't  H'orkt,  vol.  1.  115.  1 28.  337. 
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concern  in  foreign  or  domestic  alliances,  or  from  tlie  main- 
tenance of  land  or  naval  forces  in  time  of  peace.  Bat  in 
the  leading  features  which  I have  suggested,  and  in  others 
of  inferior  importance,  it  was  a most  unskilful  fabric,  and 
totally  incompetent  to  fulfil  the  ends  for  which  it  was  erect- 
ed. Almost  as  soon  as  it  was  ratified,  the  states  began  to 
fail  in  a prompt  and  faithful  obedience  to  its  laws.  As  dan- 
ger receded,  instances  of  neglect  became  more  frequent, 
and  before  the  peace  of  1 783,  the  inherent  imbecility  of  the 
government  had  displayed  itself  with  alarming  rapidity.  The 
delinquencies  of  one  state  became  a pretext  or  apology  for 
those  of  another.  The  idea  of  supplying  the  pecuniary 
exigencies  of  the  nation,  from  requisitions  on  the  states, 
was  soon  found  to  be  altogether  delusive.  The  national 
engagements  seem  to  have  been  entirely  abandoned.' 
Even  the  contributions  for  the  ordinary  expenses  of  the  go- 
vernment, fell  almost  entirely  upon  the  two  states  which  had 
the  most  domestic  resources.  Attempts  were  very  early 
made  by  Congress,  and  in  remonstrances  the  most  manly 
ant'  persuasive,  to  obtain  from  the  several  states  the  right  of 
levying,  for  a limited  time,  a general  impost,  for  the  exclu- 


a TJie  efforts  of  Robert  JMnrrit,  the  superintendant  of  finance,  in 
the  years  1781  and  1782,  to  infu.«e  some  portion  of  life  and  energy 
into  tlie  languishinff  powers  of  the  confederation,  were  incessant,  de- 
voted, and  masterly  ; and  his  appeals  to  the  interests  and^honour  of 
the  states,  were  most  eloquent,  but  utterly  unavailing.  See,  among 
others,  his  Ciraitar  Lettert  to  the  Gorernort  of  the  Statee,  of  the  date  of 
January  3d,  February  15th,  May  16th,  and  October  21st,  1732,  and 
his  Geltfre  to  Congreti  of  February  11th,  and  May  17th,  1782,  and 
March  17th,  1703.  Diplomatic  Corretpondenre,  edited  by  J.  Sparks, 
vol.  12.  Here  we  may  say,  if  ever  it  might  be  truly  said. 

Si  Pergama  dextra 
De/endi  pnuent,  etiam  hoc  dcfmta fuiaent ; 
and  the  perusal  of  the  original  correspondence  of  Mr.  Morris,  while 
at  the  head  of  the  financial  department  of  the  United  States,  cannot 
but  awaken  in  the  breasts  of  the  present  generation,  in  respect  to  the 
talents  and  services  of  that  accomplished  statesman,  the  most  lively 
sentiments  of  admiration  and  gratitude. 
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sive  purpose  of  providing  for  the  discharge  of  the  national 
debt.  It  was  found  impracticable  to  unite  the  states  in  any 
provision  for  the  national  safety  and  honour.  Interfering 
regulations  of  trade,  and  interfering  claims  of  territory, 
were  dissolving  the  friendly  attachments,  and  the  sense  of 
* common  interest,  which  had  cemented  and  sustained  the 
Union  during  the  arduous  struggles  of  the  revolution.  Symp- 
toms of  distress,  and  marks  of  humiliation,  were  rapidly  ac- 
cumulating. It  was  with  difficulty  that  the  attention  of  the 
states  could  be  sufficiently  exerted  to  induce  them  to  keep 
up  a sufficient  representation  in  Congress  to  form  a quorum 
for  business.  The  finances  of  the  nation  were  annihilated. 
The  whole  army  of  the  United  States  was  reduced,  in  1784, 
to  80  persons,  and  the  states  were  urged  to  provide  some  of 
the  militia  to  garrison  the  western  posts.  In  short,  to  use 
the  language  of  the  authors  of  the  Federalitt,  “ each  state, 
yielding  tQ  the  voice  of  immediate  interest  or  convenience, 
successively  withdrew  its  support  from  the  confederation, 
till  the  Crail  and  tottering  edifice  was  ready  to  fall  upon  our 
heads,  and  to  crush  us  beneath  its  ruins.” 

Most  of  the  federal  constitutions  in  the  world  have  dege- 
nerated or  perished  in  the  same  way,  and  by  the  same 
means.  They  are  to  be  classed  among  the  most  defective 
political  institutions  which  have  been  erected  by  mankind 
for  their  security.  The  great  and  incurable  defect  of  all 
former  federal  governments,  such  as  the  Amphictyonic,  the 
Achsean,  and  Lycian  confederacies,  in  ancient  Greece ; and 
the  Germanic,  the  Helvetic,  the  Hanseatic,  and  the  Dutch 
republics,  in  modem  history,  is,  that  they  were  sovereign- 
ties over  sovereigns,  and  legislations,  not  for  private  indivi- 
duals, but  for  communities  in  their  political  capacity.  The 
only  coercion  for  disobedience  was  physical  force,  instead 
of  the  decree  and  the  pacific  arm  of  the  civil  magistrate. 
The  inevitable  consequence,  in  every  case  in  which  a mem- 
ber of  such  a confederacy  chooses  to  be  disobedient,  is  eitlier 
a civil  war,  or  an  annihilation  of  national  authority. 

VoL.  I.  28 
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The  first  effort  to  relieve  the  people  of  this  country  from 
a state  of  national  degradation  and  ruin,  came  from  Virginia, 
in  a proposition  for  a convention  of  delegates  to  regulate  our 
commerce  with  foreign  nations.  The  proposal  was  well  re- 
ceived by  the  other  states,  and  several  of  them  sent  dele- 
gates to  a convention  which  met  at  Annapolis,  in  September, 

1786.  This  small  assembly,  being  only  a partial  represen- 
tation of  the  states,  and  being  deeply  sensible  of  the  radical 
defects  of  the  system  of  the  existing  federal  government, 
thought  it  inexpedient  to  attempt  a partial,  and  proba- 
bly only  a temporary  and  delusive  alleviation  of  our  national 
calamities.  They  concurred,  therefore,  in  a strong  applica- 
tion to  Congress  for  a general  convention,  to  take  into  con- 
sideration the  situation  of  the  United  States,  and  to  devise 
such  further  provisions  as  should  be  proper,  to  render  the 
federal  government  not  a mere  phantom,  as  heretofore,  bnt 
a real  government,  adequate  to  the  exigencies  of  the  union. 
Congress  perceived  the  wisdom,  and  felt  the  patriotism  of 
the  suggestion,  and  recommended  a convention  of  delegates 
from  the  several  states,  to  revise,  amend,  and  alter  the  arti- 
cles of  confederation.  All  the  states,  except  Rhode  Island, 
acceded  to  the  proposal,  and  appointed  delegates,  who  as- 
sembled in  a general  convention  at  Philadelphia,  in  May, 

1787. 

This  was  a crisis  most  solemn  and  eventful,  in  respect  to 
our  future  fortune  and  prosperity.  All  the  fruits  of  the 
revolution,  and  perhaps  the  final  destiny  of  republican 
government,  were  staked  on  the  experiment  which  was 
then  to  be  made  to  reform  the  system  of  our  national  com- 
pact. Happily  for  this  country,  and  probably  as  auspiciously 
for  the  general  liberties  of  mankind,  the  convention  com- 
bined a very  rare  union  of  the  best  talents,  experience,  in- 
formation, patriotism,  probity,  and  character,  which  the 
country  afforded  ; and  it  commanded  that  universal  public 
confidence  which  such  qualifications  were  calculated  to  [in- 
spire. After  several  months  of  tranquil  deliberation,  tlie 
convention  agreed  with  unprecedented  unanimity  on  the 
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plan  of  governinent  which  now  forms  the  constitution  of  the 
United  States.  This  plan  was  directed  to  be  submitted  to  a 
convention  of  delegates,  to  be  chosen  by  the  people  at  large 
in  each  state,  for  their  assent  and  ratification.  Such  a mea- 
sure was  laying  the  foundations  of  the  fabric  of  our  national 
polity,  where  alone  they  ought  to  be  laid,  on  the  broad  con- 
sent of  the  people.  The  constitution  underwent  a se- 
vere scrutiny,  and  long  discussion,  not  only  in  public 
prints  and  private  circles,  but  solemnly  and  publicly,  by 
the  many  illustrious  statesmen  who  composed  these  local 
conventions.  Near  a year  elapsed  before  it  received  the 
ratification  of  a requisite  number  of  the  states  to  give  it  a 
political  existence.  New-Hampsliire  was  the  ninth  state 
which  adopted  the  constitution,  and  thereby,  according  to 
one  of  its  articles,  it  was  to  become  the  government  of  the 
states  so  ratifying  the  same.  Her  example  was  immediately 
followed  by  the  powerful  states  of  Virginia  and  New-York. 
and  on  the  4th  of  March,  1789,  the  government  was  duly  or- 
ganized and  put  in  operation.  North  Carolina  and  Rhode 
Island  withheld  some  time  longer  their  assent.  Their 
scruples  were,  however,  gradually  overcome,  and  in  June, 
1790,  the  constitution  had  received  the  unanimous  ratifica- 
tion of  all  the  members  of  the  original  confederacy. 

The  peaceable  adoption  of  this  government,  under  all  the 
circumstances  which  attended  it,  presented  the  case  of  an 
effort  of  deliberation,  combined  with  a spirit  of  amity  and 
of  mutual  concession,  which  was  without  example.  It  must 
be  a source  of  just  pride,  and  of  the  most  grateful  recollection, 
to  es’ery  American,  who  reflects  seriously  the  difficulty 
of  the  experiment,  the  manner  in  which  it  was  conducted, 
the  felicity  of  its  issue,  and  the  fate  of  similar  trials  in  other 
nations  of  the  earth. 


Digitized  by  Google 


Digitized  by  Goo^ile 


I.ECTURE  XI. 


OF  CONGRESS. 

The  power  of  making  laws  is  the  supreme  power  in  a 
state,  and  the  department  in  which  it  resides  will  naturally 
have  such  a preponderance  in  the  political  system,  and  act 
with  such  mighty  force  upon  the  public  mind,  that  the  line 
of  separation  between  that  and  the  other  branches  of  the 
government  ought  to  be  marked  very  distinctly,  and  with 
the  most  careful  precision. 

The  constitution  of  the  United  States  has  effected  this 
purpose  with  great  felicity  of  execution,  and  in  a way  well 
calculated  to  preserve  the  equal  balance  of  the  government, 
and  the  harmony  of  its  operations.  It  has  not  only  made 
a general  delegation  of  the  legislative  power  to  one  branch 
of  the  government,  of  the  executive  to  another,  and  of  the 
judicial  to  the  third,  but  it  has  specially  defined  the  general 
powers  and  duties  of  each  of  those  departments.  This  was 
essential  to  peace  and  safety,  in  a government  clothed  only 
with  specific  powers  for  national  purposes,  and  erected  in 
the  midst  of  numerous  state  governments  retaining  the 
exclusive  control  of  their  local  concerns.  It  will  be  the 
object  of  this  lecture  to  review  the  legislative  department ; 
and  I shall  consider  this  great  title  in  our  national  polity 
under  the  following  heads  : — (1.)  The  constituent  parts  of 
congress,  and  the  mode  of  their  appointment : (2.)  Their 
joint  and  separate  powers  and  privileges : (3.)  Their  me- 
thod of  enacting  laws,  with  the  qualified  negative  of  the 
President. 

(1.)  By  the  constitution,'  all  the  legislative  powers  there- 
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ill  granted,  are  vesteil  in  a congress,  consisting  of  a senate 
and  house  of  representatives. 

division  of  tlie  legislature  into  two  separate  and  in- 
dependent  branches,  is  founded  on  such  obvious  principles 
of  good  policy,  and  is  so  strongly  recommended  by  the  un- 
equivocal language  of  experience,  that  it  has  obtained  the 
general  approbation  of  the  people  of  this  country.  One 
great  object  of  this  separation  of  the  legislature  into  two 
houses,  acting  separately,  and  with  co-ordinate  powers,  is 
to  destroy  the  evil  effects  of  sudden  and  strong  excitement, 
and  of  precipitate  measures,  springing  from  passion,  caprice, 
prejudice,  personal  influence  and  party  intrigue,  and  which 
have  been  found,  by  sad  experience,  to  exercise  a potent 
and  dangerous  sway  in  single  assemblies.  A hasty  decision 
is  not  so  likely  to  arrive  to  the  solemnities  of  a law,  when 
it  is  to  be  arrested  in  its  course,  and  made  to  undergo  the 
deliberation,  and  probably  the  jealous  and  critical  revision, 
of  another  and  a rival  body  of  men,  sitting  in  a different 
place,  and  under  better  advantages  to  avoid  the  preposses- 
sions and  correct  the  errors  of  the  other  branch.  The  le- 
gislatures of  Pennsylvania  and  Georgia  consisted  originally 
of  a single  house.  The  instability  and  passion  which  marked 
their  proceedings  were  very  visible  at  the  time,  and  the 
subject  of  much  public  animadversion  ; and  in  the  subse- 
quent reform  of  their  constitutions,  the  people  were  so  sen- 
sible of  this  defect,  and  of  the  inconvenience  they  had  suf- 
fered from  it,  that  in  both  states  a senate  was  introduced. 
No  portion  of  the  political  history  of  mankind  is  more  full 
of  instructive  lessons  on  this  subject,  or  contains  more 
striking  proof  of  the  faction,  instability,  and  misery  of 
states,  under  the  dominion  of  a single  unchecked  assembly, 
than  that  of  the  Italian  republics  of  the  middle  ages  ; and 
which  arose  in  great  numbers,  and  with  dazzling  but  tran- 
sient splendour,  in  the  interval  between  the  fall  of  the 
Western  and  the  Eastern  empire  of  the  Romans.  They  were 
all  alike  ill  constituted,  with  a single  unbalanced  assembly. 
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They  were  alike  miserable,  and' all  ended  in  similar  dis- 
grace.* 

Many  speculative  writers  and  theoretical  politicians, 
about  the  time  of  the  commencement  of  the  French  revolu- 
tion, were  struck  with  the  simplicity  of  a legislature  with  a 
single  assembly,  and  concluded  that  more  than  one  house  was 
useicss  and  expensive.  This  led  the  elder  President  Adams 
to  write  and  publish  his  great  work,  entitled,  “ A Defence 
of  the  Constitutions  of  Government  of  the  United  States,” 
in  which  he  vindicates,  with  much  learning  and  ability,  the 
value  and  necessity  of  the  division  of  the  legislature  into  two 
branches,  and  of  the  distribution  of  the  different  powers  of 
the  government  into  distinct  departments.  He  reviewed 
the  history,  and  examined  the  construction,  of  all  mixed  and 
free  governments  which  had  ever  existed,  from  the  earliest 
records  of  time,  in  order  to  deduce  with  more  certainty  and 
force  his  great  practical  truth,  that  single  assemblies,  with- 
out check  or  balance,  or  a government  with  all  authority 
collected  into  one  centre,  according  to  the  notion  of  M. 
Turgot,  were  visionary,  violent,  intriguing,  corrupt,  and 
tyrannical  dominations  of  majorities  over  minorities,  and 
uniformly  and  rapidly  terminating  their  career  in  a profli- 
gate despotism. 

This  visionary  notion  of  a single  house  of  the  legislature 
was  carried  into  the  constitution  which  the  French  National 
Assembly  adopted  in  1791.  The  very  nature  of  things,  said 
the  intemperate  and  crude  politicians  of  that  assembly,  was 
adverse  to  every  division  of  the  legislative  body;  and  that, 
as  the  nation  which  was  represented  was  one,  so  the  repre- 
sentative body  ought  to  be  one  also.  The  will  of  the  nation 
was  indivisible,  and  so  ought  to  be  the  voice  which  pro- 
nounced it.  If  there  were  two  chambers,  with  a veto  upon 
the  acts  of  each  other,  in  some  cases  they  would  be  reduced 
to  perfect  inaction.  By  such  reasoning,  the  national  assem- 
bly of  France,  consisting  of  upwards  of  one  thousand  mcm- 
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bers,  after  a short  and  tumultuous  debate,  almost  unanimous- 
ly voted  to  reject  the  proposition  of  an  upper  house.*  The 
same  false  and  vicious  principle  continued  for  some  time 
longer  to  prevail  with  the  theorists  of  that  country  ; and  a 
single  house  was  likewise  established  in  the  plan  of  govern- 
ment published  by  the  French  convention  in  1793.  The 
instability  and  violent  measures  of  that  convention,  which 
continued  for  some  years  to  fill  all  Europe  with  astonish- 
ment and  horror,  tended  to  display,  in  a most  forcible  and 
aflccting  light,  the  miseries  of  a single  unchecked  body  of 
men,  clothed  with  all  the  legislative  powers  of  the  state.  It 
is  very  possible  that  the  French  nation  might  have  been  hur- 
ried into  the  excesses  of  a revolution,  even  under  a better 
organization  of  their  government ; but  if  the  proposition  of 
M.  Lally  Tolendal  to  constitute  a senate,  or  uppier  house, 
to  be  composed  of  members  chosen  for  life,  had  prevailed, 
the  constitution  would  have  had  much  more  stability,  and 
would  probably  have  been  much  better  able  to  preserve  the 
nation  in  order  and  tranquillity.  Their  own  sufferings 
taught  the  French  people  to  listen  to  that  oracle  of  wisdom, 
the  experience  of  other  countries  and  ages,  and  which  for 
some  years  they  had  utterly  disregarded,  amidst  the  hurry 
and  the  violence  of  those  passions  by  which  they  were  in- 
flamed. No  people,  said  M.  Boissy  d’ Angles,  in  1795,  can 
testify  to  the  world  with  more  truth  and  sincerity  than 
Frenchmen  can  do,  the  dangers  inherent  in  a single  legis- 
lative assembly,  and  the  point  to  which  factions  may  mis- 
lead an  assembly  without  reins  or  counterpoise.  We  accord- 
ingly find  that  in  the  next  constitution,  which  arose  in  1797, 
there  was  a division  of  the  legislature,  and  a council  of  an- 
cients was  introduced,  to  give  stability  and  moderation  to 
the  government ; and  this  idea  of  two  houses  was  never 
afterwards  abandoned. 


(2.)  The  Senate  of  the  United  States  is  composed"  of  two 
L.Eutet.  state,  chosen  by  the  legislature  thereof, 
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Cor  six  yean,  and  each  genator  has  one  vote.  The  senate  at 
present  consists  of  forty^eight  members,  representing  the 
twenty-four  states  of  the  union.  In  this  part  of  the  consti- 
tution we  readily  perceive  the  features  of  the  old  confede- 
ration. Each  state  has  its  eqnal  voice  and  equal  weight  in 
the  senate,  without  any  regard  to  disparity  of  population, 
wealth,  or  dimensions.  This  arrangement  must  have  been 
the  result  of  that  spirit  of  amity  and  mutual  concession, 
which  was  rendered  indispensable  by  the  peculiarity  of  our 
political  condition.  It  is  grounded  on  the  idea  of  sovereign- 
ty in  the  states  ; and  every  independent  community,  as  we 
have  already  seen,*  is  equal  by  the  laws  of  nations,  and  has 
a perfect  right  to  dictate  its  own  terms,  before  it  enters  into 
a social  compact.  On  the  principle  of  consolidation  of  the 
states,  this  organisation  would  have  been  inadmissible,  for 
in  that  case  esu:h  state  would  have  been  merged  in  one  sin- 
gle and  entire  government.  At  the  time  the  articles  of  con- 
federation were  preparing,  it  was  attempted  to  allow  the 
states  an  influence  and  power  in  Congress  in  a ratio  to  their 
numbers  and  wealth  ; but  the  idea  of  separate  and  indepen. 
dent  states  was  at  that  day  so  strongly  dierished,  that  the 
proposition  met  with  no  success.'* 

The  election  of  the  senate  by  the  state  legislatnres,  is  also 
a recognition  of  their  separate  and  independent  existence, 
and  renders  them  absolutely  essential  to  the  operation  of 
the  national  government.  There  were  difficulties,  some 
years  ago,  as  to  the  true  construction  of  the  constitution  in 
the  choice  of  senators.  They  were  to  be  chosen  by  the  le- 
gidatures,  and  the  legislature  was  to  prescribe  the  times, 
places,  and  manner,  of  holding  elections  for  senators,  and 
Congp’ess  are  authorised  to  make  and  alter  such  regulations, 
except  as  to  the  place."  As  the  legislature  may  prescribe 
the  manner,  it  has  been  considered  and  settled,  in  New-York, 
that  the  legislature  may  prescribe  that  they  shall  be  chosen 
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by  joint  vote  or  ballot  of  the  two  houses,  in  case  the  two 
houses  cannot  separately  concur  in  a choice,  and  then  the 
weight  of  the  senate  is  dissipated  and  lost  in  the  more  nu- 
merous vote  of  the  assembly.  This  construction  has  be- 
come too  convenient,  and  has  been  too  long  settled  by  the 
recognition  of  senators  so  elected,  to  be  now  disturbed  ; 
though  I should  think,  if  the  question  was  a new  one,  that 
when  the  constitution  directed  that  the  senators  should  be 
chosen  hy  the  legislature,  it  meant  not  the  members  of  the 
legislature  |>er  capita,  but  the  legislature  in  the  true  techni- 
cal sense,  being  the  two  houses  acting  in  their  separate  and 
organised  capacities,  with  the  ordinary  constitutional  right 
of  negative  on  each  other’s  proceedings.  This  was  a con- 
temporary exposition  of  the  clause  in  question,  and  was 
particularly  maintained  in  the  well  known  letters  of  the 
Federal  Farmer,'  who  surveyed  the  constitution  with  a 
jealous  and  scrutinising  eye. 

The  small  number,  and  long  duration  of  the  senate,  were 
intended  to  render  them  a safeguard  against  the  influence  of 
those  paroxysms  of  heat  and  passion,  which  prevail  occa- 
sionally in  the  most  enlighted  communities,  and  enter 
into  the  deliberation  of  popular  assemblies.  In  this  point 
of  view,  a firm  and  independent  senate  is  justly  regarded  as 
an  anchor  of  safety  amidst  the  storms  of  political  faction ; 
and  for  want  of  such  a stable  body,  the  republics  of 
Athens  add  Florence  were  overturned,  by  the  fury  of  com- 
motions, which  the  senates  of  Sparta  and  Rome  might  have 
been  able  to  withstand.  The  characteristical  qualities 
the  senate,  in  the  intendment  of  the  constitution,  are  wis- 
dom and  stability.  The  legal  presumption  is,  that  the  se- 
nate will  entertain  more  enlarged  views  of  public  policy, 
will  feel  a higher  and  juster  sense  of  national  character,  and 
a greater  regard  for  stability  in  the  administration  of  the 
government.  These  qualities,  it  is  true,  may,  in  most  cases, 
be  equally  found  in  the  otlier  branch  of  the  legislature,  but 
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the  constitutional  structure  of  the  house  is  not  equally  cal- 
culated to  produce  them;  for,  as  the  house  of  representa- 
tives comes  more  immediately  from  the  people,  and  the 
members  hold  their  seats  for  a much  shorter  time,  they  are 
presumed  to  partake,  with  a quicker  sensibility,  of  the  pre- 
vailing temper  and  irritable  disposition  of  the  times,  and 
to  be  in  much  more  danger  of  adopting  measures  with  pre- 
cipitation, and  of  changing  them  with  levity.  A mutable 
legislation  is  attended  with  a formidable  train  of  mischiefs 
to  the  community.  It  weakens  the  force,  and  increases  the 
intricacy  of  the  laws,  hurts  credit,  lessens  the  value  of  pro- 
perty, and  it  is  an  infirmity  very  incident  to  republican  es- 
tablishments, and  has  been  a constant  source  of  anxiety  and 
concern  to  their  most  enlightened  admirers.*  A disposition 
to  multiply  and  change  laws,  upon  the  spur  of  the  occasion, 
and  to  be  making  constant  and  restless  experiments  with 
the  statute  code,  seems  to  be  the  natural  disease  of  popular 
assemblies.  In  order,  therefore,  to  counteract  such  a 
dangerous  propensity,  and  to  maintain  a due  portion  of 
confidence  in  the  government,  and  to  insure  its  safety  and 
character  at  home  and  abroad,  it  is  requisite  that  another 
body  of  men,  coming  likewise  from  the  people,  and  equally 
responsible  for  their  conduct,  but  resting  on  a more  perma- 
nent basis,  and  constituted  with  stronger  inducements  to 
moderation  in  debate,  and  to  tenacity  of  purpose,  should  be 
placed  as  a check  upon  the  intemperance  of  the  more  po- 
pular department. 

The  senate  have  been,  from  the  first  formation  of  the  go- 
vernment, divided  into  three  classes;  and  the  rotation  of  the 
classes  was  originally  determined  by  lot,  and  the  seats  of  one 
class  are  vacated  at  the  expiration  of  the  second  year,  and 
one  third  of  the  senate  are  chosen  every  second  year.*’  This 
provision  was  borrowed  from  a similar  one  in  some  of  the 
state  constitutions,  of  which  Virginia  gave  the  first  exam- 
ple : and  it  is  admirably  calculated,  on  the  one  hand,  to  in- 
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fuse  into  the  senate,  btenniallj',  renewed  public  confidence 
and  vigour ; and,  on  the  otlier,  to  retain  a large  portion  of 
experienced  members,  duly  initiated  into  the  genera)  prin- 
ciples of  national  policy,  and  the  forms  and  course  of  busi- 
ness in  the  house. 

The  superior  weight  and  delicacy  of  the  trust  confided 
to  the  senate,  and  which  will  be  shewn  more  fully  hereafler, 
it  a reason  why  the  constitution*  requires  that  a senator 
should  be  thirty  years  of  age,  and  nine  years  a cititen  of 
the  United  States,  and,  at  the  time  of  his  election,  an  inha- 
bitant of  the  state  for  which  be  is  chosen.  The  same  age 
was  also  requisite  for  a Roman  senator,  though,  in  their 
executive  offices,  no  qualification  of  age  was  required.  Ne 
aiat  quidem  dUtingvebaUtr  quin  prima  jweenta  eonxula- 
ittm  ac  dictalmroM  inirent.^  It  has  been  also  deemed  fit 
and  proper,  in  a country  which  was  colonized  originally 
from  several  parts  of  Europe,  and  has  been  disposed  to 
adopt  the  most  liberal  policy  towards  the  rest  of  mankind, 
that  a period  of  citizenship  sufficient  to  create  an  attachment 
to  our  government,  and  a knowledge  of  its  principles,  should 
render  an  emigrant  eligible  to  office.  The  English  policy 
is  not  quite  so  enlarged.  No  alien  born  can  become  a 
member  of  parliament.  This  disability  was  imposed  by  the 
act  of  settlement  of  12  Wm.  III.  c.  2.;  and  no  bill  of  na- 
turalization can  be  received  in  either  house  of  parliament, 
without  such  disabling  clause  in  it. 
iToiinar  The  house  of  representatives  is  composed  of  mem- 

m^ncu-  chosen  every  second  year  by  the  people  of  the  several 
slates,  who  are  qualified  electors  of  the  most  numerous 
branch  of  the  legislature  of  the  state  to  which  they  belong. 
No  person  can  be  a representative  until  be  hath  attained  the 
age  of  twenty-five  years,  and  hath  been  seven  years  a citizen 
of  the  United  States,  and  is,  at  the  time  of  his  election,  aa 
inhabitant  of  the  state  in  which  he  is  chosen.* 
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The  general  qualifications  of  electors  of  the  assembly,  or 
most  numerous  branch  of  the  legislature,  in  the  several  state 
governments,  are,  that  they  be  of  the  age  of  twenty-one 
years  and  upwards,  and  free  resident  citizens  of  the  state 
in  which  they  vote,  and  have  paid  taxes  ; and,  in  some  of 
tbe  states,  they  are  required  to  possess  property,  and  to  be 
white,  as  well  as  free  citizens.  The  description  is,  almost  « 
every  where,  so  large,  as  to  include  all  persons  who  are  of 
competent  discretion,  and  are  interested  in  the  welfare  of 
tbe  government,  and  liable  to  bear  any  of  its  duties  or 
burdens.  The  house  of  representatives  may,  therefore, 
very  fairly  be  said  to  represent  the  whole  body  of  tbe  Anm- 
rican  people.  Several  of  the  state  constitutions  have  pre- 
scribed tbe  same,  or  higher  qualifications,  as  to  property,  in 
the  elected,  than  in  the  electors,  and  some  of  them  have 
required  a religious  test.  But  the  constitution  of  the 
United  States  requires  no  evidence  of  property  in  the  re- 
presentative, nor  any  declaration  of  religious  belief.  He 
is  only  required  to  be  a citizen  of  tbe  competent  age,  and 
free  from  any  undue  bias  or  dependence,  by  not  holding 
any  office  under  the  United  States.* 

The  term  for  which  a representative  is  to  serve  ought 
not  to  be  so  short  as  to  prevent  him  from  obtaining  a com- 
prehensive acquaintance  with  the  business  to  which  he  is 
deputed  ; nor  so  long  as  to  make  him  forget  the  transitory 
nature  of  his  seat,  and  his  state  of  dependence  on  the  appro- 
bation of  his  constituents.  It  ought  also  to  be  considered 
as  a fact  deeply  interesting  to  tbe  character  and  utility  of 
representative  republics,  that  very  frequent  elections  have 
a tendency  to  render  the  office  less  important  than  it  ought 
to  be  deemed,  and  the  people  inattentive  in  the  exercise  of 
their  right ; whilst,  on  the  other  hand,  long  intervals  be- 
tween the  elections  are  apt  to  make  them  produce  too  much 
excitement,  and  consequently  to  render  the  periods  of  their 
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return  a time  of  too  much  competition  and  conflict  for  the 
public  tranquillity.  The  constitution  has  certainly  not 
deviated  in  this  respect  to  the  latter  extreme,  iu  the  esta- 
blishment of  biennial  elections.  It  has  probably  selected  a 
medium,  which,  considering  the  situation  and  extent  of 
our  country,  combines  as  many  advantages,  and  avoids  as 
many  inconveniences,  as  any  other  term  which  might  have 
been  inserted. 

The  representatives  are  directed  to  be  apportioned  among 
the  states,  according  to  numbers,  which  is-  determined  by 
adding  to  the  whole  number  of  free  persons,  exclusive  of 
Indians  not  taxed,  three  fifths  of  all  other  persons.*  The 
number  of  representatives  cannot  exceed  one  for  every 
thirty  thousand,  but  each  state  is  entitled  to  have  at  least 
one  representative.  By  the  act  of  7th  March,  1822,  the 
representatives  were  apportioned  among  the  several  states 
according  to  the  fourth  census,  and  to  a ratio  of  one  repre- 
sentative for  every  forty  thousand  persons  in  each  state, 
making  in  the  whole  two  hundred  and  thirteen  members, 
the  number  of  which  the  present  house  of  representatives 
is  composed,  besides  delegates  from  three  of  the  territories 
belonging  to  the  United  States,  and  who  have  a right  to 
debate,  but  not  to  vote.*' 

The  rule  of  apportionment  established  by  the  constitution 
is  exposed  to  the  objection,  that  three  fifths  of  the  slaves  in 
the  southern  states  are  computed  in  establishing  the  appor- 
tionment of  the  representation.  But  this  article  was  the 
result  of  necessity,  and  grew  out  of  the  fact  of  the  existence 


a Art.  1.  see.  3. 

b A new  census  of  the  inhabitants  of  the  United  States  having 
been  taken  and  completed  in  1831,  a hill  for  anew  apportionment  of 
tlie  house  of  representatives  was  before  Congress  in  February,  1832, 
when  the  3d  edition  of  this  volume  was  put  to  the  press.  Tlie  bill, 
as  it  passed  the  house  of  representatives,  fixed  the  ratio  of  one  repre- 
sentative for  every  47,700  persons,  and  that  apportionment  would 
enlarge  the  house  of  representatives  to  340  members. 
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of  domestic  slavery  in  a portion  of  our  country.  The  evil 
has  been  of  too  long  standing,  and  is  too  extensive  and  too 
deeply  rooted,  to  be  speedily  eradicated,  or  even  to  be 
discussed  without  great  judgment  and  discretion.  But  the 
same  rule  which  apportions  the  representatives,  extends  to 
direct  taxes  ; and  the  slaves  in  the  southern  states,  while 
they  give  those  states  an  increased  number  of  represents' 
tives,  contribute,  on  the  other  hand,  when  tliat  mode  of 
taxation  is  resorted  to,  equally  to  increase  the  measure  of 
their  contributions.* 

The  number  of  the  house  of  representatives  would  seem 
to  be  quite  large  enough,  on  its  present  computation';  and, 
unless  the  ratio  be  bereadler  enlarged  from  time  to  time,  as 
the  exigency  may  require,  the  house  will  be  in  danger  of  in- 
creasing too  rapidly,  and  it  will  probably  become,  in  time, 
much  too  unwieldy  a body  for  convenience  of  debate  and 
Joint  consultation.  A due  acquaintance  with  the  local  in- 
terests of  every  part  of  the  union  ought  to  be  carried  into 
the  bouse,  and  a sufficient  number  collected,  for  all  the  pur- 
poses of  information,  discussion,  and  diffusive  sympathy  with 
the  wants  and  wishes  of  the  pteople.  When  these  objects 
are  obtained,  any  further  increase  neither  promotes  delibe- 
ration, nor  increases  the  public  safety.  All  numerous  bo- 
dies of  men,  although  selected  with  the  greatest  care,  are 
too  much  swayed  by  passion,  and  too  impatient  of  protract- 
ed deliberation. 

The  United  States,  in  their  improvements  upon  the  exer- 
cise of  the  right  of  representation,  may  certainly  claim 
pre-eminence  over  all  other  governments,  ancient  and  mo- 
dern. Our  elections  are  held  at  stated  seasons,  established 
by  law.  The  people  vote  by  ballot,  in  small  districts,  and 
public  officers  preside  over  the  elections,  receive  the  votes, 
and  maintain  order  and  fairness.  Though  the  competition 
between  candidates  is  generally  active,  and  the  zeal  of  rival 


a FeJcraliil,  vol.  ?.  No.  LA. 
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parties  sufficiently  excited,  the  elections  are  every  where 
conducted  with  tranquillity.  The  legislature  of  each  slate 
prescribes  the  times,  places,  and  manner  of  holding  elections, 
subject,  however,  to  the  interference  and  control  of  Con- 
gress, which  is  permitted  them  for  the  sake  of  their  own  pre- 
servation, and  which,  it  is  to  be  presumed,  they  will  never  be 
disposed  to  exercise,  except  when  any  state  shall  neglect  or 
refuse  to  make  adequate  provision  for  the  purpose.  The 
privilege  of  voting,  as  we  have  already  seen,  is  conferred 
upon  all  persons  who  are  of  sufficient  com{>etency  by  their 
age,  and  of  sufficient  ability,  to  take  care  of  themselves. 
The  ancient  Greeks  and  Romans  had  not  only  very  imper- 
fect notions  of  the  value  of  representation,  but  the  number 
and  power  of  their  popular  assemblies  were  so  great,  and 
they  were  so  liable  to  disorder,  as  to  render  it  a very  pro- 
vident measure  wiffi  them,  to  be  guarded  in  diffusing  the  pri- 
vileges of  free  citizens.  Not  a tenth  part  of  the  people  of 
Athens  were  admitted  to  the  privilege  of  voting  in  the  as- 
semblies of  the  people  ; and,  indeed,  nine  tenths  of  the  in- 
habitants throughout  all  Greece  were  slaves.*  In  Sparta, 
the  number  of  votes  was  fixed  at  ten  thousand.  In  Rome, 
this  privilege  was  for  many  ages  confined  to  the  Pomaria 
of  the  city,  and  it  continued  to  be  so  confiend,  and  to  be 
tolerable  in  its  operation,*  until  the  memorable  socied  war 


a Mitford't  Grcecr,  vol.  1.  354.  357. 

6 The  Roman  mode  of  passing  laws,  and  voting  in  their  comHia, 
was  orderly,  and  under  great  checks,  during  the  best  periods  of  the 
government.  When  a law  was  proposed  and  discussed,  and  the  re- 
ligious rights  duly  performed,  and  no  intercession  made,  the  people 
proceeded  to  vote,  and  every  citizen  was  ordered  to  repair  to  his 
century.  The  method  of  voting  was  originally  otiki  voce,  but  after 
the  yearof  the  city  600,  it  was  by  ballot  by  the  legu  <ate//an'<e,  which 
applied  equally  to  the  election  of  magistrates,  to  public  trials,  and  to 
making  and  repealing  laws.  The  people  were  made  to  pass  in  order 
over  some  narrow  planks,  called  pontes,  into  the  tepla  or  .enclosures, 
where  certain  officers  delivered  to  every  voter  two  tablets,  one  for 
and  one  against  the  proposition,  and  each  person  threw  into  a chest 
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extended  it  to  all  the  inhabitants  of  Italy,  south  of  the 
Hubicon  and  the  Arnus.  As  no  test  of  property  or 
character  was  required,  and  as  the  people  assembled 
within  the  walls  of  Rome  in  immense  masses,  and  not 
merely  to  vote,  but  to  make  laws,  this  great  innovation 
produced  the  utmost  anarchy  and  corruption,  and  has  justly 
been  regarded  as  precipitating  the  fall  of  that  common- 
wealth.* 

The  English  nation,  in  common  with  the  other  feudal 
governments  of  Europe,  very  anciently  enjoyed  the  bless- 
ings of  popular  representation,  and  the  knights,  citizens, 
and  burgesses,  were  intended  to  represent  the  farmers,  mer- 
chants, and  manufacturers,  being  the  several  orders  and 
classes  of  people  of  which  the  nation  was  composed.*’  But 
the  mutations  of  time  and  commerce,  in  depopulating  an- 
cient boroughs,  and  in  establishing  new  cities,  and  great 
manufacturing  establishments,  without  any  direct  parlia- 
mentary representation,  have  insensibly  changed  the  struc- 
ture of  the  house  of  commons,  and  rendered  it,  in  theory  at 
least,  a very  inadequate  and  imperfect  organ  of  the  will  of 
the  nation.  Archdeacon  Paley  observed,  forty  years  ago,' 


which  of  them  he  pleased,  and  they  were  pointed  off,  and  the  great- 
est number  of  points  cither  way  determined  the  sense  of  the  century, 
and  the  greatest  number  of  centuries  passed  for  the  voice  of  the  whole 
people,  who  eitlicr  passed  or  rejected  the  law.  See  Ileintcciua'i  Jtn- 
tUfuit.  Ram.  Jnr.  lib.  1.  tit.  2.  sec.  3 — 1 1.  Opera,  tom.  4.  where  the 
ancient  learning  on  the  subject  is  collected.  And  see  Hooke't  Rom. 
Hitt.  b.  I.  c.  7.  sec.  4.  note. 

a Montetquiea'a  E.rpril  des  Ttoix,  tom.  1.  1.  2.  c.  2. — Grand,  et 
Decad.  des  Rum.  c.  9.  Augustus  allowed  the  Decurions,  or  privileged 
citizens,  in  the  provincial  chartered  cities  in  Italy,  to  vote  at  home 
for  Roman  magistrates,  and  to  send  in  writing  their  ballots  under  teal 
to  the  juilts  at  Rome.  This,  says  Suetonius,  was  conferring  upon 
them,  in  a degree,  the  privileges  and  dignity  of  Rome  itself.  Sutton. 
Aug.  ch.  46. 

b 1 Blade.  Com.  171.  Millar  on  the  English  Constitution,  b.  2.  c. 
6.  sec.  1. 

c Moral  Philosophy,  p.  369. 
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that  about  one  half  of  the  commons  were  elected  by  the 
people,  and  the  other  half  came  in  by  purchase,  or  by  the 
nomination  of  single  proprietors  of  great  estates.  So  ex- 
tremely unequal  is  the  popular  vote  at  elections  in  England, 
that  less  than  seven  thousand  voters  return  nearly  one  half 
of  the  house  of  commons."  But,  notwithstanding  the  great 
imperfection  of  the  constitution  of  the  English  house  of 
commons,  if  it  were  to  be  tested  by  the  arithmetical  accu- 
racy of  our  own  political  standards,  it  has,  nevertheless,  in 
all  periods  of  English  history,  felt  strongly  the  vigour  of  the 
popular  principle.  While  on  the  continent  of  Europe  the 
degeneracy  of  the  feudal  system,  the  influence  of  the  papal 
hierarchy,  the  political  maxims  of  the  imperial  or  civil  law, 
and  the  force  of  standing  armies,  extinguished  the  bold  and 
irregular  freedom  of  the  Gothic  governments,  and  abolished 
the  representation  of  the  people,  the  English  house  of  com- 
mons continued  to  be  the  asylum  of  European  liberty;  and 
it  maintained  its  station  against  all  the  violence  of  the  Plan- 
tagenet  line  of  princes,  the  haughty  race  of  the  Tudors,  and 
the  unceasing  spirit  of  despotism  in  the  bouse  of  Stuart. — 
And  when  we  take  into  consideration  the  admirable  plan  of 
their  judicial  polity,  and  those  two  distinguished  guardians 
of  civil  liberty,  trial  by  jury,  and  the  freedom  of  the  press, 
it  is  no  longer  a matter  of  astonishment,  that  the  nation,  in 
full  possession  of  those  inestimable  blessings,  should  enjoy 
greater  security  of  person  and  property,  than  ever  was 
enjoyed  in  Athens  or  Sparta,  Carthage  or  Rome,  or  in  any 
of  the  commonwealtlis  of  Italy,  during  the  period  of  the 
middle  ages. 

I proceed  next  to  consider  the  privileges  and  powers  of 
the  two  houses  of  Congress,  both  aggregately  and  sepa- 
rately. 


a In  1831,  it  was  asserted,  that  out  of  six  hundred  and  filly-eight 
members,  of  which  the  English  house  of  commons  consisted,  the 
number  of  four  hundred  and  eighty-seven  were  elected  by  one  hun- 
dred and  forty-four  peers  aud  on«  hundred  and  twenty-three  com- 
moners. 
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Each  house  is  made  the  sole  judge  of  the. election,  re- 
turn, and  qualifications  of  its  members.*  The  same  power 
is  vested  in  the  British  house  of  commons,  and  in  the  le- 
gislatures of  the  several  states  ; and  there  is  no  other  body 
known  to  the  constitution,  to  which  such  a power  might 
safely  be  trusted.  It  is  requisite  to  preserve  a pure  and 
genuine  representation,  and  to  control  the  evils  of  irregular, 
corrupt,  and  tumultuous  elections  ; and  as  each  house  acts 
in  these  cases  in  a judicial  character,  its  decisions,  like  the 
decisions  of  any  other  court  of  justice,  ought  to  be  regulated 
by  known  principles  of  law,  and  strictly  adhered  to,  for 
the  sake  of  uniformity  and  certainty.  A majority  of 
each  house  constitutes  a quorum  to  do  business,  but  a 
smaller  number  may  adjourn  from  day  to  day,  and  compel 
the  attendance  of  absent  members,  in  such  manner,  and, 
under  such  penalties,  as  each  house  may  provide.  Each 
house,  likewise,  determines  the  rules  of  its  proceedings, 
and  can  punish  its  members  for  disorderly  behaviour ; and 
with  the  concurrence  of  two  thirds,  expel  a member.  Each 
house  is  likewise  bound  to  keep  ajonrnal  of  its  proceedings, 
and  from  time  to  time  publish  such  parts  as  do  not  require 
secrecy,  and  to  enter  the  yeas  and  nays  on  the  journal,  on 
any  question,  when  desired  by  one  fifth  of  the  members 
present.'’  The  members  of  both  houses  are  likewise  pri- 
vileged from  arrest  during  their  attendance  on  congress, 
and  in  going  to  and  returning  from  the  same,  except  in  cases 
of  treason,  felony,  and  breach  of  the  peace.'  These  privi- 
leges of  the  two  houses  are  obviously  necessary  for  their 
preservation  and  character ; and,  what  is  still  more  impor- 
tant to  the  freedom  of  deliberation,  no  member  can  be 
questioned  out  of  the  house  for  any  speech  or  debate 
therein.'* 

There  is  no  power  expressly  given  to  either  house  of 
Congress  to  punish  for  contempts,  except  when  committed 


a Art.  1.  sec.  5.  b Art.  I.  sec.  5. 

c Art.  1.  sec.  6.  d Art.  1.  sec.  6. 
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by  their  own  merabers ; but  in  the  case  of  Anderson,  who 
was  committed  by  order  of  tiie  house  of  representatives,  for 
a contempt  of  the  house,  and  taken  into  custody  by  the 
Serjeant  at  arms,  an  action  of  trespass  was  brought  against 
the  officer,  and  the  question  on  the  power  of  the  house  to 
commit  for  a contempt,  was  carried  by  writ  of  error  to  the 
Supreme  Court  of  the  United  States.'  The  court  decided, 
that  the  house  had  that  power,  and  that  it  was  an  implied 
power,  and  of  vital  importance  to  the  safety,  character, 
and  dignity  of  the  house.  The  necessity  of  its  existence 
and  exercise,  was  founded  on  the  principle  of  self-preserva- 
tion ; and  the  power  to  punish  extends  no  further  than  iin- 
prisonmenl,  and  that  will  continue  no  longer  than  the  du- 
ration of  the  power  that  imprisons.  The  imprisonment  will 
terminate  with  the  adjournment  or  dissolution  of  Congress. 

The  house  of  representatives"  has  the  exclusive  right  of 
originating  all  bills  for  raising  revenue,  and  this  is  the  only 
privilege  that  house  enjoys  in  its  legislative  character,  which 
is  not  shared  equally  by  the  other ; and  even  those  bills  arc 
amendable  by  the  senate  in  its  discretion.*’  The  two  houses 
are  an  entire  and  perfect  check  upon  each  other,  in  all  bu- 
siness appertaining  to  legislation  ; and  one  of  them  cannot 
even  adjourn,  during  the  session  of  Congress,  for  more  than 
three  days,  without  the  consent  of  the  other,  nor  any 
other  place  than  that  in  which  the  two  houses  shhil  be 
sitting. 

The  powers  of  congress  extend  generally  to  all  subjects  of 
a national  nature.  Many  of  those  powers  will  hereafter  be- 
come the  subject  of  particular  observation  and  criticism. 
At  present,  it  will  be  sufficient  to  observe,  generally,  that 
congress  arc  authorized  to  provide  for  the  common  defence 
and  general  welfare,  and  for  that  purpose,  among  other 
express  grants,  they  are  authorized  to  lay  and  collect  taxes. 


a .Indcrion  v.  Dunn,  6 Whtnlun,  201.  i>  Art.  1.  see.  7. 

c Art.  1.  sec.  ti. 
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duties,  imposts,  and  excises ; — to  borrow  money  on  the 
credit  of  the  United  States  ; — to  regulate  commerce  with 
foreign  nations,  and  among  the  several  states,  and  with  the 
Indian  tribes  ; — to  declare  war,  and  define  and  punish 
offences  against  the  law  of  nations; — to  raise,  maintain, 
and  govern  armies,  and  a navy  ; — to  organize,  arm,  and 
discipline  the  militia  ; — and  to  give  full  efficacy  to  all  the 
powers  contained  in  the  constitution.  Some  of  these 
powers,  as  the  levying  of  taxes,  duties,  and  excises,  are 
concurrent  with  similar  powers  in  the  several  states ; but 
in  most  cases,  these  powers  are  exclusive,  because  the  con- 
current exercise  of  them  by  the  states  separately,  would 
disturb  the  general  harmony  and  peace,  and  because  they 
would  be  apt  to  be  repugnant  to  each  other  in  practice,  and 
lead  to  dangerous  collisions.  The  powers  which  are  con- 
ferred upon  Congress,  and  the  prohibitions  which  are  im- 
posed upon  the  slates,  would  seem,  upon  a fair  and  just  con- 
struction of  them,  to  be  indispensable,  to  secure  to  this  coun- 
try the  inestimable  blessings  of  union.  The  articles  of  con- 
federation, digested  during  the  American  war,  intended  to 
confer  ujion  Congress  powers  nearly  equal  to  those  with 
which  they  are  now  invested  ; but  that  compact  gave  them 
none  of  the  means  requisite  to  carry  those  powers  into 
effect.  And  if  the  sentiment  w hich  has  uniformly  pervaded 
the  minds  of  the  people  of  this  country  be  a just  one,  that 
the  consolidated  union  of  these  slates  is  iudisncnsabic  to 
our  national  prosperity  and  Inqipiness — and  if  we  da.  not 
wish  to  be  once  more  guilty  of  the  great  absurdity  ol'jiro- 
posing  an  end,  and  denying  the  means  to  attain  it — then  wo 
must  conclude,  that  the  powers  conferred  ujton  Congress 
are  not  disproportionate  to  the  magnitude  of  ilie  trust  con- 
fided to  the  Union,  and  which  the  Union  alone  is  conipeteul 
to  fulfd. 

The  rules  of  proceeding  in  each  house  are  substantially 
the  same ; and  though  they  are  essentiul  to  the  transaction 
of  business  with  order  and  safety,  they  arc  too  minute  to 
be  treated  at  length  in  an  elementary  survey  of  the  coiisti- 
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tutional  polity  and  general  jurisprudence  of  the  United 
States.  The  bouse  of  representatives  choose  their  own 
speaker,  but  the  Vice-President  of  the  United  States  is,  ex 
officio,  president  of  the  senate,  and  gives  the  casting  vote 
when  they  are  equally  divided.  The  proceedings  and 
discussions  in  the  two  houses  are  public.  This  affords 
the  community  early  and  authentic  information  of  the  pro- 
gress, reason,  and  policy  of  measures  pending  before  con- 
gress, and  it  is  likewise  a powerful  stimulus  to  industry,  to 
research,  and  to  the  cultivation  of  talent  and  eloquence  in 
debate.  Though  these  advantages  may  be  acquired  at  the 
expense  of  much  useless  and  protracted  discussion,  yet  the 
balance  of  utility  is  greatly  in  favour  of  open  deliberation  ; 
and  it  is  certain,  from  the  general  opposition  to  the  expe- 
riment that  was  made  and  continued  for  some  years  by  the 
senate  of  the  United  States,  of  sitting  with  closed  doors, . 
that  such  a practice,  by  any  legislative  body  in  this  country, 
would  not  be  endured. 

The  ordinary  mode  of  passing  laws  is  briefly  as  fol- 
lows :*  One  day’s  notice  of  a motion  for  leave  to  bring  in  a 
bill,  in  cases  of  a general  nature,  is  required.  Every  bill 
must  have  three  readings  previous  to  its  being  passed,  and 
these  readings  must  be  on  different  days,  and  no  bill  can  be 
committed  or  amended  until  it  has  been  twice  read.  Such 
little  checks  in  the  forms  of  doing  business,  are  prudently 
intended  to  guard  against  surprise  or  imposition.  In  the 
house  of  representatives,  bills,  after  being  twice  read,  are 
committed  to  a committee  of  the  whole  house,  when  the 


a See  the  standing  rules  and  orders  of  the  house  of  representatives, 
printed  in  1785,  by  Francis  Childs.  Legislation  was  a science  culti- 
vated with  so  much  care  and  refinement  among  the  ancient  Romans, 
that  they  had  laws  to  instruct  them  how  to  make  laws.  The  Lex 
Licinia,  and  Lex  Ebulia,  the  Lex  CeecUia,  and  Lex  Didia,  provided 
checks,  that  the  law  should  not  unintentionally  contain  any  particu- 
lar personal  privileges,  or  weaken  the  force  of  former  laws,  or  be 
crowded  with  multifarious  matter.  Granina,  De  Ortu  el  Progressu 
Juris  Cimlis,  hb.  1.  ch. 
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speaker  leaves  the  chair,  and  takes  a part  in  the  debate  as 
an  ordinary  member,  and  a chairman  is  appointed  to  preside 
in  his  stead.  When  a bill  has  passed  one  house,  it  is  trans- 
mitted to  the  other,  and  goes  through  a similar  form ; though, 
in  the  senate  there  is  less  formality,  and  bills  are  often  com- 
mitted to  a select  committee,  chosen  by  ballot.  If  a bill  be 
altered  or  amended  in  the  house  to  which  it  is  transmitted,  it 
is  then  returned  to  the  house  in  which  it  originated,  and 
if  the  two  houses  cannot  agree,  they  appoint  committees  to 
confer  together  on  the  subject.  When  a bill  is  engrossed, 
and  has  passed  the  sanction  of  both  houses,  it  is  transmitted 
to  the  President  of  the  United  States  for  his  approbation. 
If  he  approves  of  the  bill,  he  signs  it.  If  he  does  not,  it  is 
returned,  with  his  objections,  to  the  house  in  which  it  ori 
ginated,  and  that  house  enters  the  objections  at  large  on 
their  journals,  and  proceeds  to  reconsider  the  bill.  If,  after 
such  reconsideration,  two  thirds  of  that  house  should  agree 
to  pass  the  bill,  it  is  sent,  together  with  the  objections,  to 
the  other  house,  by  wiiich  it  is  likewise  reconsidered,  and, 
if  approved  by  two  thirds  of  that  house,  it  becomes  a law. 
But,  in  all  such  cases,  the  votes  of  both  houses  are  deter- 
mined by  yeas  and  nays,  and  the  names  of  the  persons  vo- 
ting for  and  against  the  bill  are  entered  on  the  journals. 
If  any  bill  shall  not  be  returned  by  the  president  within  ten 
days  (Sunilays  excepted;  after  it  shall  have  been  presented 
to  him,  the  same  becomes  a law,  equally  as  if  he  had  signed 
it,  unless  Congress,  by  adjournment,  in  the  meaan  time, 
prevents  its  return,  and  then  it  does  not  become  a law.' 

The  practice  in  Congress,  and  especially  in  the  second  or 
last  session  of  each  Congress,  of  retaining  most  of  their  bills 
until  within  the  last  ten  days,  is  attended  with  the  disad- 
vantage of  shortening  the  time  allowed  to  the  president  for 
perusal  and  reflection  upon  them,  and  of  placing  within  the 
power  of  the  president,  the  absolute  negative  of  every  bill 
presented  within  the  last  ten  days  preceding  the  4th  of 
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March ; and  this  he  can  effect  merely  by  retaining  them, 
without  being  obliged  to  assign  any  reason  whatever  ; for 
he  is  entitled  to  ten  days  to  deliberate,  ^^ost  of  the  bills 
that  are  presented  to  the  president  in  the  second  session  of 
every  Congress,  were,  a few  years  ago,  presented  to  him 
within  the  last  ten  d.ays,  and  generally  within  the  last  two 
days ; but  the  rules  of  Congress  have  latterly  checked  the 
evils  and  danger  of  such  an  accumulation  of  bu|jness  on 
the  last  days  of  the  session. 

This  qualified  negative  of  the  president  upon  the  forma- 
tion of  laws,  is,  theoretically  at  least,  some  additional  secu- 
rity against  the  passage  of  iin|iropcr  laws,  through  prejudice 
or  want  of  due  reflection  ; but  it  was  principally  intended 
'o  give  to  the  president  a constitutional  weapon  to  defend 
the  executive  department,  as  well  as  the  just  balance  of  the 
constitution,  against  the  usurpations  of  the  legislative  power. 
To  enact  laws  is  a transcendant  power  ; and  if  the  body 
that  possesses  it  be  a full  and  equal  representation  of  the 
people,  there  is  danger  of  its  pressing  with  destructive 
weight  upon  all  the  other  parts  of  the  machinery  of  the 
government.  It  has,  therefore,  been  thought  necessary,  by 
the  most  skilful  and  most  experienced  artists  in  the  sci- 
ence of  civil  polity,  that  strong  barriers  should  be  erected 
for  the  protection  and  security  of  the  other  necessary  pow- 
ers of  the  government.  Nothing  has  been  deemed  more 
fit  and  expedient  for  the  purpose,  than  the  provision  that 
the  head  of  the  e.xecutive  department  should  be  so  consti- 
tuted, as  to  secure  a requisite  share  of  independence,  and 
that  he  should  have  a negative  upon  the  passing  of  laws ; 
and  the  judiciary  power,  resting  on  a still  more  perma- 
nent basis,  should  have  the  right  of  determining  upon  the 
validity  of  laws  by  the  standard  of  the  constitution.  A 
qualified  negative  answers  all  the  salutary  purposes  of  an 
absolute  one,  for  it  is  not  to  be  presumed  that  two  thirds  of 
both  houses  of  Congress,  on  reconsideration,  with  the  rea- 
soning of  the  president  in  opposition  to  the  bill  spread  at 
large  upon  their  journals,  w ill  ever  concur  in  any  unconsti- 
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tutional  measure.  In  the  English  constitution,  the  king  has 
an  absolute  negative  ; but  it  has  not  been  necessary  to  ex- 
ercise it  since  the  time  of  William  III.  The  influence  of  the 
crown  has  been  e.xerted  in  a more  gentle  manner,  to  destroy 
any  obnoxious  measure  in  its  progress  through  the  two 
houses  of  parliament.  Charles  I.  stood  for  a long  time 
upon  the  strict  and  forbidding  rights  of  his  prerogative ; but 
he  was  compelled,  by  the  spirit  and  clamour  of  the  nation, 
to  give  his  assent  to  bills  which  cut  down  that  prerogative, 
and  placed  the  power  of  government  in  the  hands  of  the 
parliament.  The  peremptory  txto  of  the  Roman  tribnnes, 
who  were  placed  at  the  door  of  the  senate,  would  not  be  re- 
concilable with  tlie  spirit  of  deliberation  and  independence 
which  distinguishes  the  councils  of  modern  times.  The 
French  constitution  of  1791,  a laboured  and  costly  fabric, 
on  which  the  philosophers  and  statesmen  of  France  ex- 
hausted all  their  ingenuity,  and  which  was  prostrated  in  the 
dust  in  the  course  of  one  year  from  its  existence,  gave  to 
the  king  a negative  upon  the  acts  of  the  legislature,  with 
some  very  feeble  limitations.  Every  bill  was  to  be  pre- 
sented to  the  king,  who  might  refuse  his  assent ; but  if  the 
two  following  legislatures  should  successively  present  tlie 
same  bill  in  the  same  terms,  it  was  then  to  become  a law. 
The  constitutional  negative  given  to  the  President  of  the 
United  States,  appears  to  be  more  wisely  digested  than  any 
of  the  examples  which  have  been  mentioned. 
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LECTURE  XII.  . 


OF  JUDICIAL  COMSTRUCTION3  OF  THE  POWERS  OF 
CONGRESS. 

I PROCEED  to  consider  the  cases  in  which  the  powers 
of  congress  have  been  made  the  subject  of  judicial  inves- 
tigation. 

(1.)  Congress  have  declared  by  law,  that  the  United  u 
States  were  entitled  to  priority  of  payment  over  private 
creditors,  in  cases  of  insolvency,  and  in  the  distribution  of 
the  estates  of  deceased  debtors.  The  act  of  congress  of  3 1 st 
July,  1789,  sec.  21.  confined  the  priority  to  custom-house 
bonds.  The  act  of  4th  August,  1790,  ch.  35.  sec.  45. 
limited  the  priority  in  the  same  manner.  The  act  of  2d 
May,  1792,  placed  the  surety  in  a custom-house  bond,  who 
paid  the  debt,  on  the  same  footing,  in  respect  to  priority, 
as  the  United  States;  and  it  confined  the  cases  of  insol- 
vency mentioned  in  the  former  law,  to  those  of  a voluntary 
assignment,  and  of  attachments  against  absconding,  con- 
cealed or  absent  debtors.  The  act  of  3d  March,  1 797,  ch. 
74.  sec.  S.  went  further,  and  gave  the  United  States  a pre- 
ference in  all  cases  whatsoever,  whoever  might  be  the 
debtor,  or  however  he  might  be  indebted,  in  case  the 
debtor  became  insolvent,  or  the  assets  in  the  hands  of  his 
representatives,  after  his  death,  were  insufiicient  to  pay  his 
debts.  This  priority  was  declared  to  extend  to  cases  in 
which  the  insolvent  debtor  had  made  a voluntary  assignment 
of  all  his  property,  or  in  which  his  effects  had  been  attached 
as  an  absconding  or  absent  debtor,  or  in  which  an  act  of 
legal  bankruptcy  had  been  committed.  The  act  of  March 
2d,  1799,  ch.  128.  sec.  65.  provided,  that  in  the  like  cases 
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of  insolvency,  or  ivhere  anjt  estate  in  the  hands  of  executors, 
administrators,  or  assignees,  should  be  insufficient,  debts  due 
to  the  United  States,  on  bonds  taken  under  the  collection 
act,  should  have  preference ; and  sureties  in  such  bonds,  on 
paying  the  same,  had  the  same  preference  as  was  reserved 
to  the  United  States. 

These  were  the  legislative  provisions,  giving  preference 
to  debts  due  to  the  United  States ; and  in  Fisher  v.  Blight, 
the  authority  of  Congress  to  pass  such  laws  was  drawn  in 
question.  The  point  discussed  in  that  case  was,  whether 
the  United  States,  as  holders  of  a protested  bill  of  exchange, 
negotiated  in  the  ordinary  course  of  trade,  were  to  be  pre- 
ferred to  the  general  creditors,  when  the  debtor  becomes 
bankrupt.  The  Supremo  Court  decided,  that  the  acts  of 
Congress,  giving  that  general  priority  to  the  United  States, 
were  constitutional.  It  was  a power  founded  on  the  au- 
thority to  make  all  laws  which  should  be  necessary  and  pro- 
per to  carry  into  effect  the  powers  vested  by  the  constitu- 
tion in  the  government  of  the  United  States.  Where  the 
end  was  within  the  lawful  powers  of  the  government.  Con- 
gress possessed  the  choice  of  the  means,  and  were  em- 
powered to  use  any  means  which  were  in  fact  conducive  to 
the  exercise  of  the  powers  granted.  The  government  is  to 
pay  the  debts  of  the  Union,  and  must  be  authorized  to  use 
the  means  most  eligible  to  effect  that  object.  It  has  a right 
to  make  remittances  by  bills  or  otherwise,  and  to  take  those 
precautions  which  will  render  the  transaction  safe.  If  this 
claim  of  priority  interferes  with  the  right  of  the  state  sove- 
reignties, respecting  the  dignity  of  debts,  and  defeats  the 
measures  which  they  would  otherwise  have  a right  to  adopt 
to  secure  themselves,  it  is  a necessary  consequence  of  the 
supremacy  of  the  laws  of  the  Union,  on  all  subjects  to  which 
the  legislative  power  of  Congress  extends. 

The  principle  was  here  settled,  that  the  United  States  arc 
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entitled  to  secure  to  themselves  the  exclusive  privilege  of 
being  preferred  as  creditors  to  private  citizens,  and  even  to 
the  state  authorities,  in  all  cases  of  the  insolvency  or  bank- 
ruptcy of  their  debtor.  But  the  court  observed,  that  no 
lien  was  created  by  the  statutes  giving  the  preference.  No 
bona  fide  transfer  of  property  in  the  ordinary  course  of  bu- 
siness was  overreached.  It  was  only  a priority  of  payment, 
which,  under  different  modifications,  was  a regulation  in 
common  use,  and  a bona  fide  alienation  of  property,  before 
the  right  of  priority  attached,  was  admitted  to  be  good. 

The  next  case  that  brought  into  discussion  this  question 
of  priority,  was  that  of  the  Untied  States  v.  Hooe.‘  It 
was  there  held,  that  the  priority  to  which  the  United  States 
were  entitled,  did  not  partake  of  the  character  of  a lien  on 
the  property  of  public  debtors.  The  United  States,  in  the 
mere  character  of  creditor,  have  no  lien  on  the  real  estate 
of  their  debtor.  If  the  priority  existed  from  tlie  time  the 
debt  was  contracted,  and  the  debtor  should  continue  to 
transact  business  with  the  world,  the  inconvenience  would 
be  immense.  The  priority  only  applied  to  cases  where 
the  debtor  had  become  actually  and  notoriously  insolvent, 
and,  being  unable  to  pay  his  debs,  had  made  a voluntary 
assignment  of  all  his  property,  or,  having  absconded  or  ab- 
sented himself,  his  property  had  been  attached  by  process 
of  law.  A bona  fide  conveyance  of  ftart  of  the  property 
of  the  debtor,  not  for  the  fraudulent  purpose  of'evading  the 
law,  but  to  secure  a fair  creditor,  is  not  a case  within  the 
act  of  Congress  giving  priority.'’  In  this  case  of  the  United 
States  V.  Uooe,  a collector  of  the  revenue  had  mortgaged 
part  of  bis  property  to  his  surety  in  his  official  bond,  to 


a 3 Craneh,  73. 

h United  States  t.  Clark,  1 Paine'M  Rtp.  B2D.  United  State*  T. 
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indemnify  him  from  his  responsibility  as  surety,  and  to 
secure  him  from  his  existing  and  future  endorsements  for 
the  mortgagor  at  bank  ; and  the  mortgage  was  held  valid 
against  the  claim  of  the  United  States,  although  the  collec- 
tor was,  in  point  of  fact,  unable  to  pay  all  his  debts  at  the 
time  the  mortgage  was  given,  and  altliough  the  mortgagee 
knew,  when  he  took  the  mortgage,  that  the  mortgagor  was 
largely  indebted  to  the  United  States. 

Afterwards,  in  Harrison  v.  Slerry,'  it  was  held,  that  in 
the  distribution  of  a bankrupt’s  effects,  the  United  States 
were  entitled  to  their  preference,  although  the  debt  was 
contracted  by  a foreigner  in  a foreign  country,  and  the 
United  States  had  proved  their  debt  under  a commission  of 
bankruptcy.  Though  the  law  of  the  place  where  the  con- 
tract is  made,  be,  generally  speaking,  the  law  of  the  con- 
tract, yet  the  right  of  priority  forms  no  part  of  the  contract. 
The  insolvency  which  was  to  entitle  the  United  States  to  a 
preference,  was  declared,  in  Prince  v.  Bartlett,^  to  mean  a 
legal  and  known  insolvency,  manifested  by  some  notorious 
act  : the  debtor,  pursuant  to  law.  This  was  giving  to  the 
World  snniu  reasonable  and  definite  test  by  which  to  ascer- 
tain the  (.  xistencc  of  the  latent  and  dangerous  preference 
given  by  law  to  the  United  States.  In  this  last  case,  the 
effects  of  an  insolvent  debtor,  duly  attached  in  June,  were 
considered  not  to  be  liable  to  the  claim  of  the  United  States, 
on  a custora'diouse  bond  given  prior  to  the  attachment,  and 
put  in  suit  in  August  following.  The  private  creditor  had 
acquired  a lien  by  his  attachment,  which  could  not  be  de- 
vested by  process  on  the  part  of  the  United  States  subse- 
quently issued.  Nor  will  the  lien  of  a judgment  creditor, 
duly  perfected,  be  displaced  by  the  mere  priority  of  the 
United  States.  The  word  insolvency,  in  the  acts  of  Congress, 
of  1790,  1797,  and  1799,  means  a legal  insolvency,  and  a 
mere  state  of  insolvency,  or  inability  in  a debtor  to  pay  all  his 
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debts,  gives  no  right  of  preference  to  the  United  States, 
unless  it  be  accompanied  by  a voluntary  assignment  of  all 
the  property,  for  the  benefit  of  creditors,  or  by  some  legal 
act  of  insolvency.  If,  before  the  right  of  preference  has 
accrued,  the  debtor  has  made  a bona  fide  conveyance  of 
his  estate  to  a third  person,  or  has  mortgaged  the  same  to 
secure  a debt,  or  if  the  property  has  been  seized  under  an 
execution,  the  property  is  devested  from  the  debtor,  aiid^ 
cannot  be  made  liable  to  the  United  States.* 

The  United  States  have,  accordingly,  a preference  as 
creditors,  to  the  extent  above  declared,  in  four  cases,  viz. 
(1.)  In  the  case  of  the  death  of  the  debtor  without  suffi- 
cient assets  ; (2.)  bankruptcy  or  legal  insolvency,  manifested 
by  some  act  pursuant  to  law  ; (3.)  a voluntary  assignment 
by  the  insolvent  of  all  his’property,  to  pay  his  debts ; (4.)  in 
the  case  of  an  absent,  concealed,  or  absconding  debtor, 
whose  effects  are  attached  by  process  of  law.  The  priority 
was  intended  to  operate  only  where,  by  law,  or  by  the  act 
of  the  debtor,  his  property  was  sequestered  for  the  use  of 
his  creditors  ; and  it  is  proper  that  this  prerogative  right  of 
the  United  States  should  be  strictly  construed,  and  pre- 
cisely defined,  for  it  is  in  derogation  of  the  general  rights 
of  creditors.’’ 

The  government  was  a privileged  creditor,  under  the 
Roman  law,  and  entitled  to  priority  in  the  payment  of 
debts.  The  cestio  bonorum  was  made  subject  to  this  priority. 
This  is  generally  the  case,  in  all  modern  bankrupt  and  in- 
solvent laws.  In  England,  the  king’s  claim  is  preferred  to 
that  of  a subject,  provided  the  king’s  process  was  com- 
menced before  the  subject  had  obtained  judgment.*  As  to 
the  fiscal  lien  of  the  government  of  the  United  States,  it 
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was  held,  in  Harris  v.  Dennie*  tliat  the  government  had  a 
lien  on  goods  imported,  for  the  payment  of  duties  accruing'on 
them,  and  not  secured  by  bond ; and  that  the  United  States 
were  entitled  to  the  custody  of  the  goods  until  the  duties 
were  paid  or  secured,  and  any  attachment  of  the  goods  un- 
der state  process,  during  such  custody,  was  void.  On  the 
other  hand,  it  was  held,  that  the  government  had  no  ge- 
neral lien  on  the  goods  of  the  importer,  for  duties  due  by 
him  upon  other  importations.'' 

2.  The  next  question  which  called  forth  a construction 
from  every  part  of  the  government,  as  to  the  implied  pow- 
ers of  Congress,  was,  whether  Congress  had  power  to  incor- 
porate a bank.  In  the  year  1791,  the  secretary  of  the  trea- 
sury had  recommended  the  institution  of  a national  bank, 
as  being  of  primary  importance  to  the  prosperous  adminis- 
tration of  the  finances,  and  of  the  greatest  utility  in  the 
operations  connected  with  the  support  of  public  credit. 
But  the  bill  for  establishing  a bank  was  opposed  in  the 
house  of  representatives,  as  not  authorized  by  the  constitu- 
tion. It  was  contended,  that  the  government  of  the  United 
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6 In  Maryland,  by  statute,  passed  in  1778,  tlie  commencement  of  a 
suit  fry  the  state  against  a public  debtor,  created  a lien  on  the  lands  of 
the  debtor,  and  a preference  over  all  other  creditors,  who  had  not, 
prior  to  the  commencement  of  the  suit,  secured  a lien  by  judgment, 
mortgage,  or  otherwise.  Davidson  v.  Clayland,  1 Harr,  t;  Johns.  546. 

As  to  the  lien  of  judgments  obtained  by  individuals  in  the  federal 
courts,  it  was  decided  in  the  Circuit  Court  of  the  U.  S.  in  New-York, 
in  November,  1829,  in  the  case  of  Kunig  v.  Bayard,  that  judgments  in 
the  Circuit  and  District  Courts  of  New-York  were  a lien  upon  lands 
as  against  subsequent  purcliascrs  from  the  time  they  were  regularly 
docketed,  according  to  tho  practice  ofthose  courts,  and  that  the  usage 
of  docketing  those  judgments  had  prevailed  since  1795.  The  same 
doctrine  was  assumed  in  reference  to  judgments  in  the  federal  courts 
in  Pennsylvania,  in  the  case  of  Canard  v.  Atlantic  Ins.  Co.  1 Peters' 
U.  S.  Rep.  386  ; and  tho  principles  contained  in  this  last  case  were 
reviewed  and  confirmed,  in  Conard  v.  Nicoll,  4 Peters'  U.  S.  Rep. 
291. 
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States  was  limited  to  the  exercise  of  the  enumerated  powers, 
and  that  the  power  to  incorporate  a bank  was  not  one  of 
them,  and,  if  vested  in  the  government,  it  must  be  an  implied 
power  ; and  it  was  contended,  that  the  power  given  to  Con- 
gress to  pass  all  laws  necessary  and  proper  to  execute  the 
specified  powers,  must  be  limited  to  means  necessary  to  the 
end,  and  incident  to  the  nature  of  the  specified  powers.  On 
the  other  hand,  it  was  urged  in  favour  of  the  bill,  that  inci- 
dental, as  well  as  express  powers,  necessarily  belonged  to 
every  government,  and  tliat  when  a power  was  delegated  to 
effect  particular  objects,  all  the  known  and  usual  means  of 
effecting  them  passed  as  incidental  to  them  ; and  it  was  in- 
sisted, that  a bank  was  a known  and  usual  instrument,  by 
which  several  of  the  enumerated  powers  of  government 
were  exercised.  After  the  bill  had  passed  the  two  houses  of 
Congress,  the  question  touching  its  constitutionality  was 
agitated  with  equal  ability  and  ardour  in  the  executive  ca- 
binet. The  secretary  of  state,  and  the  attorney  general, 
conceived  that  Congress  had  transcended  their  powers,  but 
the  secretary  of  the  treasury  maintained  the  opposite  opi- 
nion. Their  respective  opinions  were  founded  on  a train 
of  reasoning,  denoting  great  investigation  of  all  the  leading 
and  fundamental  principles  of  the  constitution,  and  they 
were  submitted  to  the  consideration  of  the  President  of  the 
United  States.  It  was  argued  against  the  constitutionality 
of  the  act,  that  the  power  to  incorporate  a bank  was 
not  among  the  enumerated  powers,  and  to  take  a single 
step  beyond  the  boundaries  specially  drawn  around  the 
powers  of  Congress,  would  be  to  take  possession  of  an  un- 
defined and  undefinable  field  of  power ; that  though  Con- 
gress were  authorized  to  make  all  laws  necessary  and  pro- 
per for  carrying  into  execution  the  enumerated  powers,  they 
were  confined  to  those  means  which  were  necessary,  and 
not  merely  convenient.  It  meant  those  means  without 
which  the  grant  of  the  power  would  be  nugatory,  and  that 
if  such  a latitude  of  construction  was  allowed,  as  to  give 
to  Congress  any  implied  power  on  the  ground  of  conve- 
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nience,  it  would  swallow  up  all  the  list  of  enumerated 
powers,  and  reduce  the  whole  to  one  phrase.  On  the  other 
hand,  it  was  contended,  that  every  power  vested  in  a go- 
vernment was,  in  its  nature,  sovereign,  and  gave  a right  to 
employ  all  the  means  fairly  applicable  to  the  attainment  of 
the  end  of  the  power,  and  not  specially  precluded  by  spe- 
cified exceptions,  nor  contrary  to  the  essential  ends  of  poli- 
tical society;  that  though  the  government  of  the  United 
States  was  one  of  limited  and  specified  powers,  it  was  sove- 
reign with  regard  to  its  proper  objects,  and  to  its  declared 
purposes  and  trusts ; that  it  was  incident  to  sovereign 
power  to  erect  corporations,  and,  consequently,  it  was  inci- 
dent to  the  United  States  to  erect  one,  in  relation  to  the  ob- 
jects intrusted  to  its  management;  that  implied  powers  are 
as  completely  delegated  as  those  which  are  expressed,  and 
the  power  of  erecting  a corporation  may  as  well  be  implied 
as  any  other  instrument  or  means  of  carrying  into  execution 
any  of  the  specified  powers;  that  the  exercise  of  the  power 
in  that  case  had  a natural  relation  to  the  lawful  ends  of  tbe 
government;  and  it  was  incident  to  the  sovereign  power  to 
regulate,  and  to  employ  all  the  means  which  apply  with  the 
best  advantage  to  that  regulation  ; that  the  word  nec«*a»y, 
in  the  constitution,  ought  not  to  be  confined  to  those  means, 
without  which  the  grant  of  power  would  be  nugatory,  and 
it  often  means  no  more  than  needful,  requisite,  useful,  or 
conducive  to,  and  that  was  the  true  sense  in  which  tbe 
word  was  used  in  the  constitution.  The  relation  between 
the  measure  and  the  end,  was  the  criterion  of  constitution- 
ality, and  not  whether  there  was  a greater  or  less  necessity 
or  utility.  The  infinite  variety,  extent,  and  complexity,  of 
national  exigencies,  necessarily  required  great  latitude  of 
discretion,  in  the  selection  and  application  of  means;  and 
the  anthoriiy  intrusted  to  government  ought,  and  must  be 
exercised,  on  principles  of  liberal  construction. 

President  Washington  gave  these  arguments  of  bis  cabi- 
net a deliberate  and  profound  contemplation,  and  it  termi- 
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Dated  in  a convictioo,  that  the  incorporation  of  a bank  wat 
a measure  authorized  by  the  constitution,  and  the  bill  passed 
into  a law.  ' 

This  same  question  came  before  the  Supreme  Court  of 
the  United  States,  in  1819,  in  the  case  oC  M'Cullochv.  The 
Slate  of  Maryland,*  in  reference  to  the  new  bank  of  the 
United  States,  which  was  incorporated  in  1S16,  and  upon 
which  the  legislature  of  Maryland  had  imposed  a tax. 
Notwithstanding  the  question  arising  on  the  construction 
of  the  powers  of  Congress  had  been  settled,  so  far  as  an  act 
of  Congress  could  settle  it,  in  1791,  and  again  in  1816,  it  was 
thought  worthy  of  a renewed  discussion  in  that  case.  The 
Chief  Justice,  in  delivering  the  opinion  of  the  court,  ob- 
served, that  the  question  could  scarcely  be  considered  as  an 
open  one,  after  the  principle  had  been  so  early  introduced 
and  recognised  by  many  successive  legislatures,  and  had 
been  acted  upon  by  the  Judicial  department,  as  a law  of  un- 
doubted obligation.  He  admitted  that  it  belonged  to  the 
Supreme  Court  alone,  to  make  a final  decision  in  the  case, 
and  that  the  question  involved  a consideration  of  the  con- 
stitution in  its  most  interesting  and  vital  parts. 

It  was  admitted,  that  the  government  of  the  United  States 
wag  one  of  enumerated  powers,  and  that  it  could  exercise 
only  the  powers  granted  to  it ; but  though  limited  in  its 
powers,  it  was  supreme  within  its  sphere  of  action.  It  was 
the  government  of  the  people  of  the  United  States,  and 
emanated  from  them.  Its  powers  were  delegated  by  all, 
and  it  represented  all,  and  acted  for  all.  In  respect  to  those 
subjecu  on  which  it  can  act,  it  must  necessarily  bind  its 
component  parts;  and  this  was  the  express  language  of  the 
constitution,  when  it  declared  that  the  constitution,  and  the 
laws  made  in  pursuance  thereof,  were  the  supreme  law  of 
the  land,  and  required  all  the  officers  of  the  state  govern- 
ments to  take  an  oath  of  fidelity  to  it.  There  was  nothing 
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in  the  constitution  which  excluded  incidental  or  implied 
powers.  The  articles  of  the  confederation  gave  nothing  to 
the  United  States  but  what  was  expressly  granted ; but  the 
new  constitution  dropped  the  word  expresily,  and  left  the 
question,  whether  a particular  power  was  granted,  to  depend 
on  a fair  construction  of  the  whole  instrument.  No  consti- 
tution can  contain  an  accurate  detail  of  all  the  subdivisions 
of  its  powers,  and  of  all  the  means  by  which  they  might  be 
carried  into  execution.  It  would  render  it  too  prolix.  Its 
nature  requires  that  only  the  great  outlines  should  be  mark- 
ed, and  its  important  objects  designated,  and  all  the  minor 
ingredients  left  to  be  deduced  from  the  nature  of  those  ob- 
jects. The  sword  and  the  purse,  all  the  external  relations, 
and  no  inconsiderable  portion  of  the  industry  of  the  nation, 
were  intrusted  to  the  general  government ; and  a govern- 
ment intrusted  with  such  ample  powers,  on  the  due  execu- 
tion of  which  the  happiness  and  prosperity  of  the  nation 
vitally  depended,  must  also  be  intrusted  with  ample  means 
for  their  execution.  Unless  the  words  imperiously  require 
Jt,  we  ought  not  to  adopt  a construction  which  would  im- 
pute to  the  framers  of  the  constitution,  when  granting  great 
powers  for  the  public  good,  the  intention  of  impeding  their 
exercise,  by  withholding  a choice  of  means. 

The  powers  given  to  the  government  imply  the  ordinary 
means  of  execution ; and  the  government,  in  all  sound  rea- 
son and  fair  interpretation,  must  have  the  choice  of  the 
means  which  it  deems  the  most  convenient  and  appropriate 
to  the  execution  of  the  power.  The  power  of  creating  a 
corporation,  though  appertaining  to  sovereignty,  was  not  a 
great,  substantive,  and  independent  power,,  but  merely  a 
means  by  wliich  other  objects  were  accomplished ; in  like 
manner,  as  no  seminary  of  learning  is  instituted  in  order  to  be 
incorporated,  but  the  corporate  charter  is  conferred  to  sub- 
serve the  purposes  of  education.  The  power  of  creating  a 
corporation  is  never  used  for  its  own  sake,  but  for  the  pur- 
pose of  effecting  sometliing  else.  It  is  notliing  but  ordinary 
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means  to  attain  some  public  and  useful  end.  The  constitu- 
ion  has  not  left  the  right  of  Congress  to  employ  the  necessa- 
ry means  for  the  execution  of  its  powers  to  general  reason- 
ing. It  is  expressly  authorized  to  employ  such  means ; and 
necet$ary  means,  in  the  sense  of  the  constitution,  does  not 
import  an  absolute  physical  necessity,  so  strong  that  one 
thing  cannot  exist  without  the  other.  It  stands  for  any 
means  calculated  to  produce  the  end.  The  word  necessary 
admits  of  all  degrees  of  comparison.  A thing  may  be  neces- 
sary, or  very  necessary,  or  absolutely  and  indispensably  ne- 
cessary. The  word  is  used  in  various  senses,  and  in  its  con- 
struction, the  subject,  the  context,  the  intention,  are  all  to 
be  taken  into  view.  The  powers  of  the  government  were 
given  for  the  welfare  of  the  nation.  They  were  intended  to 
endure  for  ages  to  come,  and  to  be  adapted  to  the  various 
crises  of  human  affairs.  To  prescribe  the  specific  means  by 
which  government  should  in  all  future  time  execute  its 
power,  and  to  confine  the  choice  of  means  to  such  narrow 
fimits  as  should  not  leave  it  in  the  power  of  Congress  to 
adopt  any  which  might  be  appropriate  and  conducive  to  the 
end,  would  be  most  unwise  and  pernicious,  because  it  would 
be  an  attempt  to  provide  by  immutable  rules  for  exigencies, 
which,  if  foreseen  at  all,  must  have  been  seen  dimly,  and 
would  deprive  the  legislature  of  the  capacity  to  avail  itself 
of  expterience,  or  to  exercise  its  reason,  and  accommodate 
its  legislation  to  circumstances. 

If  the  end  be  legitimate,  and  within  the  scope  of  the  con- 
stitution, all  means  which  are  appropriate,  and  plainly 
adapted  to  this  end,  and  which  are  not  prohibited,  are  law- 
ful ; and  a corporation  was  a means  not  less  usual,  nor  of 
higher  dignity,  nor  more  requiring  a particular  specification, 
than  other  means.  A national  bank  was  a convenient,  a 
useful,  and  essential  instrument,  in  the  prosecution  of  the 
fiscal  operations  of  the  government.  It  was  clearly  an  ap- 
propriate measure ; and  while  the  Supreme  Court  declared 
it  to  be  within  its  power  and  its  duty,  to  maintain  that  an  act 
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of  Congress  exceeding  iu  power  was  not  the  law  of  the  land, 
yet  if  a law  was  not  prohibited  by  the  constitution,  and  was 
really  calculated  to  effect  an  object  intrusted  to  the  govern- 
ment, the  court  did  not  pretend  to  the  power  to  inquire  into 
the  degree  of  its  necessity.  That  would  be  passing  the  line 
which  circumscribes  the  judicial  department,  and  be  tread- 
ing on  legislative  ground. 

The  court,  therefore,  decided,  that  the  law  creating  the 
Bank  of  the  United  States,  was  one  made  in  pursuance  of 
the  constitution ; and  that  the  branches  of  the  national  bank, 
proceeding  from  the  same  stock,  and  being  conducive  to 
the  complete  accomplishment  of  the  object,  were  equally 
constitutional. 

The  Supreme  Court  were  afterwards  led  in  some  degree 
to  review  this  decision,  in  the  case  of  Osborn  v.  The  United 
States  Bank,'  and  they  there  admitted  that  Congress  could 
not  create  a corporation  for  its  own  sake,  or  for  private  pur- 
poses. The  whole  opinion  of  the  court,  in  the  case  of  AT  Ctd- 
loch  V.  The  State  of  Maryland,  was  founded  on,  and  sus- 
tained by,  the  idea,  that  the  bank  was  an  instrument  which 
was  necessary  and  proper  for  carrying  into  effect  the  pow- 
ers vested  in  the  government.  It  was  created  for  national 
purposes  only,  though  it  was  undoubtedly  capable  of  trans- 
acting private  as  well  as  public  business;  and  while  it  was 
the  great  instrument  by  which  the  fiscal  operations  of  the 
government  were  effected,  it  was  also  trading  with  indivi- 
duals for  its  own  advantage.  The  bank,  on  any  rational 
calculation,  could  not  effect  iU  object,  unless  it  was  en- 
dowed with  the  faculty  of  lending  and  dealing  in  money. 
This  faculty  was  necessary  to  render  the  bank  competent 
to  the  purposes  of  government,  and,  therefore,  it  was  con- 
stitutionally and  rightfully  engrafted  on  the  institution. 

(3.)*  The  construction  of  the  powers  of  Congress  rel.'tive 
to  taxation,  was  brought  before  the  Supreme  Court,  in  1796, 
in  the  case  of  Hylton  v.  The  United  States.'^  By  the  act  of 
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Sth  June,  1794,  Congress  laid  a duty  upon  carriages  for  the 
conveyance  of  persons,  and  the  question  was,  whether  this 
was  a direct  tax,  within  the  meaning  of  the  constitution.  If 
it  was  not  a direct  tax,  it  was  admitted  to  be  rightly  laid,  un- 
der that  part  of  the  constitution  which  declares  that  all  du- 
ties, imposts,  and  excises,  shall  be  uniform  throughout  the 
United  States ; but  if  it  was  a direct  tax,  it  was  not  consti- 
tutionally laid,  for  it  must  then  belaid  according  to  the  census, 
under  that  part  of  the  constitution  which  declares  that 
direct  taxes  shall  be  apportioned  among  the  several  states, 
according  to  numhers.  The  Circuit  Court  in  Virginia  was 
divided  in  opinion  on  the  question,  but,  on  appeal  to  the 
Supreme  Court,  it  was  decided,  that  the  tax  on  carriages 
was  not  a direct  tax,  within  the  letter  or  meaning  of  the 
constitution,  and  was  therefore  constitutionally  laid. 

The  question  was  deemed  of  very  great  importance,  and 
was  elaborately  argued.  It  was  held,  that  a general  power 
was  pven  to  Congress  to  lay  and  collect  taxes  of  every  kind 
or  nature,  without  any  restraint.  They  had  plenary  power 
over  every  species  of  taxable  properly,  except  exports. 
But  there  were  two  rules  prescribed  for  their  government, 
the  rule  of  uniformity,  and  the  rule  of  apportionment. 
Three  kinds  of  taxes,  viz.  duties,  imposts,  and  excises, 
were  to  be  laid  by  the  first  rule  ; and  capitation,  and  other 
direct  taxes,  by  the  second  rule.  If  there  were  any  other 
species  of  taxes,  as  the  court  seemed  to  suppose  there  might 
be,  that  were  not  direct,  and  not  included  within  the  words 
duties,  imposts,  or  excises,  they  were  to  be  laid  by  the  rule 
of  uniformity  or  not,  as  Congress  should  think  proper  and 
reasonable. 

The  constitution  contemplated  no  taxes  as  direct  taxes, 
but  such  as  Congress  could  lay  in  proportion  to  the  census; 
and  the  rule  of  apportionment  could  not  reasonably  apply 
to  a tax  on  carriages,  nor  could  the  tax  on  carriages  be  laid 
by  that  rule,  without  very  great  inequality  and  injustice.  If 
two  states,  equal  in  census,  were  each  to  pay  80,000  dollars, 
by  a tax  on  carriages  of  eight  dollars  on  every  ca.'riage. 
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and  in  one  state  there  were  100  carriages,  and  in  the  other 
1,000,  the  owners  of  carriages  in  one  state  would  pay  ten 
times  the  tax  of  owners  in  the  other.  While  A,  in  the  one 
state,  would  pay  for  his  carriage  eight  dollars,  B.,  in  the 
other  state,  would  pay  for  his  carriage  eighty  dollars.  In  this 
way,  it  was  shown  by  the  court,  that  the  notion  that  a tax 
on  carriages  was  a direct  tax,  within  the  purview  of  the  con> 
Etitution,  and  to  be  apportioned  according  to  the  census, 
would  lead  to  the  grossest  abuse  and  oppression.  This  ar- 
gument was  conclusive  against  the  construction  set  up,  and 
^ the  tax  on  carriages  was  considered  as  included  within  the 
power  to  lay  duties,  and  the  better  opinion  seemed  to  be, 
that  the  direct  taxes  contemplated  by  the  constitution,  were 
only  two,  viz.  a capitation,  or  poll  tax,  and  a tax  on  land. 
The  court  concluded,  that  a tax  on  carriages  was  an  indi- 
rect tax  on  expense  or  consumption,  and,  therefore,  pro- 
perly laid,  pursuant  to  the  rule  of  uniformity. 

In  Loughborough  v.  Blake,'  the  power  of  taxation  was 
again  brought  under  judicial  discussion.  The  question  was 
immediately  of  a local  nature,  and  it  was  whether  Congress 
had  the  right  to  impose  a direct  tax  upon  the  unrepresented 
District  of  Columbia  ; but  there  were  principles  involved 
in  the  decision,  which  had  an  extensive  and  important  re- 
lation to  the  whole  United  States. 

It  was  declared,  that  the  power  to  tax  extended  equally  to 
all  places  over  which  the  government  extended.  It  extend- 
ed as  well  to  the  District  of  Columbia,  and  to  the  territo- 
ries which  were  not  represented  in  Congress,  as  to  the  rest 
of  the  United  States.  Though  duties  were  to  be  uniform, 
and  taxes  were  to  be  apportioned  according  to  numbers,  the 
power  was  coextensive  with  the  empire.  The  inhabitants  of 
the  territories  of  Michigan,  and  of  Florida  and  Arkansas, 
for  instance,  as  well  as  the  District  of  Columbia,  though 
without  any  representation  in  Congress,  were  subject  to  the 
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full  operation  of  the  power  of  taxation,  equally  as  the  peo- 
ple of  New-Tork  or  Massachusetts.  But  the  court  held, 
that  Congress  are  not  bound,  though  they  may,  in  their  dis- 
cretion, extend  a direct  tax  to  the  territories  as  well  as  to 
the  states.  A direct  tax,  if  laid  at  all,  must  be  laid  on  every 
state  conformably  to  the  census,  and,  therefore.  Congress 
has  no  power  to  exempt  any  state  from  its  due  share  of  the 
burthen.  But  it  is  understood  that  Congress  are  under  no 
necessity  of  extending  a tax  to  the  unrepresented  District 
of  Columbia,  and  to  the  territories ; though,  if  they  be  taxed, 
then  the  constitution  gives  the  rule  of  assessment.  This 
construction  must  be  admitted  to  be  most  convenient,  for 
the  expense  of  assessing  and  collecting  a tax  in  a territory, 
as  the  North  West  Territory,  for  instance,  might  exceed 
the  amount  of  the  tax.  Here  is  an  anomalous  case  in  our 
government,  in  which  representation  and  taxation  are  not 
inseparable,  though  the  principle  that  the  power  of  taxation 
could  not  rightfully  exist  without  representation,  was  a fun- 
damental ground  of  our  revolution.  The  court  did  not 
consider  a departure  from  a general  principle,  in  this  case,  to 
be  very  material  or  hnportant,  because  the  case  was  that  of 
territories  which  were  in  a state  of  infancy,  advancing  to 
manhood,  and  looking  forward  to  complete  equality,  as  soon 
as  that  state  of  manhood  should  be  attained.  It  was  the 
case  also  of  the  District  of  Columbia,  which  had  voluntarily 
relinquished  the  right  of  representation,  and  adopted  the 
whole  body  of  Congress  for  its  legitimate  government. 

(4.)  Congress  have  the  exclusive  right  of  pre-emption  to  Rifht  or  do. 
all  Indian  lands  lying  within  the  territories  of  the  United  "diu'udi. 
States.  This  was  so  decided  in  the  case  of  Johnson  v. 
McIntosh.'  Upon  the  doctrine  of  the  court  in  that  case,  and 
in  that  of  Fletcher  v.  Peck,'’  the  United  States  own  the  soil, 
as  well  as  the  jurisdiction,  of  the  immense  tracts  of  un- 
patented lands,  included  within  their  territories,  and  of 


a 8 Wheaton,  5‘13,  6 6 Cranch,  142,  MS. 

VoL.  I.  33 


Digitized  by  Google 


25« 


JURISPRUDENCE  OF 


[Part  11 


all  the  productive  funds  which  those  lands  may  hereafter 
create.  The  title  is  in  the  United  Slates,  by  the  treaty  of 
peace  with  Great  Britain,  and  by  subsequent  cessions  from 
France  and  Spain,  and  by  cessions  from  the  individual 
states ; and  the  Indians  have  only  a right  of  occupancy, 
and  the  United  States  possess  the  legal  title,  subject  to 
that  occupancy,  and  with  an  absolute  and  exclusive  right 
to  extinguish  the  Indian  title  of  occupancy  either  by  con- 
quest or  purchase.  The  title  of  the  European  nations, 
and  which  passed  to  the  United  States,  to  this  immense  ter- 
ritorial empire,  was  founded  on  discovery  and  conquest ; 
and,  by  the  European  customary  law  of  nations,  prior  dis- 
covery gave  this  title  to  the  soil,  subject  to  the  possessory 
right  of  the  natives,  and  which  occupancy  was  all  the  right 
that  European  conquerors  and  discoverers,  and  which  the 
United  States,  as  succeeding  to  their  title,  would  admit  to 
reside  in  the  native  Indians.  The  principle  is,  that  the  In- 
dians are  to  be  considered  merely  as  occupants,  to  be  pro- 
tected while  in  peace  in  the  possession  of  their  lands,  but  to 
be  deemed  incapable  of  transferring  the  absolute  title  to  any 
other  than  the  sovereign  of  the  country.  The  constitution 
g^ve  to  Congress  the  power  to  dispose  of,  and  to  make  all 
needful  rules  and  regulations  respecting  the  territory,  or 
other  property  belonging  to  the  United  States,  and  to  admit 
new  states  into  the  Union.  Since  the  constitution  was 
formed,  the  value  and  efficacy  of  this  power  have  been  mag- 
nified to  an  incalculable  extent,  by  the  purchase  of  Louisi- 
ana and  Florida  ; and,  under  the  doctrine  contained  in  the 
cases  I have  referred  to.  Congress  have  a large  and  magni- 
ficent portion  of  territory  under  their  absolute  control  and 
disposal.  This  immense  property  has  become  national  and 
productive  stock,  and  Congress,  in  the  administration  of  this 
stock,  have  erected  temporary  governments  under  the  pro- 
vinons  of  the  ordinance  of  the  Congress  under  the  confede- 
ration ; and  they  have  appointed  the  officers  to  each  terri- 
tory, and  allowed  delegates  in  Congress  to  be  chosen  by  the 
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inhabitants  every  second  year,  and  with  a right  to  debate, 
but  not  to  vote,  in  the  house  of  representatives.* 

The  unpatented  lands  belonging  to  the  United  States,  within 
the  states  of  Ohio,  Indiana,  Illinois,  and  the  territory  of 
Michigan,  arose  from  cessions  from  the  states  of  Virginia, 
Massachusetts,  Connecticut,  and  New-York,  before  the 
adoption  of  the  present  constitution  of  the  United  States. 
North  Carolina,  South  Carolina,  and  Georgia,  made  similar 
cessions  of  their  unpatented  lands,  and  which  now  compose 
the  states  of  Tennessee,  Alabama,  and  Mississippi.  The 
lands  so  ceded,  were  intended  to  be,  and  were  considered, 
as  constituting  a common  fund,  for  the  benefit  of  the  Union ; 
and  when  the  states  in  which  the  lands  are  now  situated  were 
admitted  into  the  Union,  the  proprietary  right  of  the  United 
States  to  those  unimproved  and  unsold  lands  was  recog- 
nised. Those  lands  belong  to  the  United  States,  as 
part  of  their  public  domain,  subject  to  the  Indian  right  and 
title  of  occupancy,  in  all  cases  in  which  the  same  has  not 
been  lawfully  extinguished.  It  is  not  to  be  concealed,  how- 
ever, that  the  title  of  the  United  States  to  the  unappro- 
priated lands,  lying  within  the  limits  of  the  separate  states, 
has  been  seriously  questioned  by  some  of  them,  as  by  Mis- 
sissippi, Illinois,  and  Indiana.  The  latter  state,  in  January, 
1829,  advanced  a claim  to  the  exclusive  right  to  the  soil  and 
eminent  domain  of  all  the  unappropriated  lands  within  her 
acknowledged  boundaries;  and  in  1830  Mississippi  put 
forth  a similar  claim.  But  the  cessions  of  the  territorial 
claims  of  the  separate  states  to  the  western  country,  were 
called  for  by  the  resolutions  of  Congress  of  the  6th  of 
September  and  1 0th  of  October,  1780,  and  were  made  upon 
the  basis  that  they  were  to  be  “ disposed  of  for  the  common 
benefit  of  the  United  States.”'’  It  was  likewise  provided  by 


a Acit  ^ lOi  nf  AuguH,  1789;  January  141A,  1805  ; March  Sd, 
1817 ; February  16tA,  1819  ; April  tith,  1820. 

b Joumalt  of  the  Confed.  Congrett,  vol.  6.  123.  147.  Ibid.  vol.  8- 
238.259.  Ibid.  no).  9.  47.  Ibid.  vol.  10.  92.  JWrf.  vol.  1 1.  160. 
Ibid.  vol.  12.  92. 


Digitized  by  Google 


2G0 


JURISPRUDENCE  OF 


[Part  II 


the  ordinance  of  July  13,  1787, /or  the  government  of  the 
territory  of  the  United  States,  north-west  of  the  river  Ohio, 
that  the  legislatures  of  the  districts  or  new  states  to  be 
erected  therein,  should  “ never  interfere  with  the  primary 
disposal  of  the  soil  by  the  United  States,  in  Congress  assem- 
bled, nor  with  any  regulations  Congress  may  find  necessary 
for  securing  the  title  in  such  soil  to  the  bona  fide  purchaser.” 
(5.)  By  the  constitution  of  the  United  States,  Congress 
were,  by  general  laws,  to  prescribe  the  manner  in  which  the 
public  acts,  records,  and  judicial  proceedings  of  every  state, 
should  be  proved,  and  the  efifect  thereof  in  every  other 
state.  In  pursuance  of  this  power.  Congress,  by  the  act  vf 
May  26,  1790,  provided  the  mode  by  which  records  and  ju- 
dicial proceedings  should  be  authenticated,  and  then  de- 
clared, that  they  should  have  such  faith  and  credit  given  to 
them  in  every  court  within  the  United  States,  as  they  had 
by  law  or  usage  in  the  courts  of  the  state  from  whence  the 
records  were  taken.  Under  this  act  it  was  decided,  in  the 
case  of  Mills  v.  Duryee,'  that  if  a judgment,  duly  authenti- 
cated, had,  in  the  state  court  from  whence  it  was  taken,  the 
faith  and  credit  of  the  highest  nature,  vii.  record  evidence, 
it  must  have  the  same  faith  and  credit  in  every  other  court. 
It  was  declaring  the  effect  of  the  record,  to  declare  the  faith 
and  credit  that  were  to  be  given  to  it.  The  constitution 
intended  something  more  than  to  make  the  judgments  of 
state  courts  pritna  facie  evidence  only.  It  contemplated  a 
power  in  Congress  to  give  a conclusive  effect  to  such  judg- 
ments. A judgment  is,  therefore,  conclusive  in  every 
other  state,  if  a court  of  the  particular  state  where  it 
was  rendered  would  hold  it  conclusive.  Nil  debet  is  not 
a good  plea  in  a suit  on  a judgment  in  another  state, 
because  not  a good  plea  in  such  state.  Nul  tiel  record 
is  the  proper  plea  in  such  a case.  This  same  decision  was 
followed  in  Hampton  v.  McConnell,''  and  the  doctrine  con- 


a 7 Crunch,  -181.  b 3 Jf'/tcalun,  234. 
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taioed  in  it  may  now  be  considered  as  the  settled  law  of  the 
land.  It  is  not,  however,  to  be  understood,  thattiul  tielrt- 
cord  is,  in  all  cases,  the  necessary  plea  ; hot  any  special  plea 
may  be  pleaded  which  would  be  good  to  avoid  the  judgment 
in  the  state  where  it  was  pronounced.*  And  in  Mayhew  v. 
Thatcher,^  the  court  would  seem  to  imply,  that  a judgment 
in  one  state,  founded  on  an  attachment  tn  rem,  would  not 
be  conclnsive  evidence  of  the  debt  in  other  states,  if  the 


a Sbiunway  v.  Stillman,  4 Coteen,  293, 

6 S IVhtaion,  129. — In  Tburber  v.  Blackbourne,  1 JV.  H.  Rtp.  242. 
it  was  bald  that  nil  debit  was  a good  plea  to  debt  on  a judgment  of 
another  state,  when  it  did  not  appear  by  the  record  that  the  defendant 
had  notice  of  the  svit.  And  in  Cunningham  v.  Buckingham,  1 Ham- 
flwmi’s  OKia  Rtp.  264.  and  Hoxie  v.  Wright.  3 Vermont  R.  263. 
the  judgment  of  another  state,  regularly  obtained,  when  the  de- 
ftndant  had  been  served  with  process,  or  had  otherwise  appeared, 
was  held  to  be  conclusive  evidence  of  the  debt.  But  the  defendant 
most  have  had  due  notice  to  appear,  or  must  have  actually  appeared 
to  the  suit,  or  the  judgment  of  another  state  will  not  be  deemed  of 
any  vabdity.  This  is  a plain  principle  of  justice,  which  pervades  the 
jurisprudence  of  this  and  of  all  other  countries.  Killburn  v.  Wood- 
worth,  5 Johnton't  Rep.  37.  Aldrich  v.  Kinney.  4 Conn.  Rep.  380. 
Biseell  V.  Briggs,  9 AfoM.  iZep.  463.  Fisher  v.  Lane,  3 Wilt.  197. 
Buchanan  v.  Rucker,  9 East,  193.  Benton  v.  Burgot,  10  Serg.  (f  R. 
240.  Rogers  v.  Coleman,  Hardin,  413.  Borden  v.  Fitch,  15  John. 
«n,  121.  Hall  V.  Williams,  6 Pick.  1^32.  The  doctrine  in  MUlt  v. 
Duryet,  is  to  be  taken  with  the  qualification,  that  in  all  instonces.the 
jurisdiction  ofthe  court  rendering  the  judgment  may  be  inquired  into, 
and  the  plea  of  nil  debet  will  allow  the  defendant  to  show  that  the  court 
bad  no  jurisdiction  over  his  person.  It  is  only  when  the  jurisdiction 
of  the  court  in  another  state  is  not  impeached,  either  as  to  the  subject 
matter  or  the  person,  that  the  record  of  the  judgment  is  entitled  to  full 
fluth  and  credit ; and  if  the  suit  in  another  stale  was  commenced  by  the 
attachment  of  property,  the  defendant  may  plead  in  bar  that  no  process 
was  served  on  him,  and  that  he  never  appeared,  either  in  person  or  by 
attorney.  Starbuck  v.  Murray,  5 Wendell,  148.  A special  plea  in 
bar  of  a suit  on  a judgment  in  another  state,  to  be  valid,  must  deny, 
by  positive  documents,  every  fact  which  would  go  to  show  that  the 
court  in  another  state  had  jurisdiction  of  the  person,  or  ef  the  subject 
matter.  Harrod  v,  Barretto,  1 //all’s  JV.  Y.  Rep.  155. 
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defendant  had  not  personal  notice  of  the  suit,  so  as  to  have 
enabled  him  to  defend  it. 

(6.)  Congress  have  authority  to  provide  for  calling  forth 
the  militia  to  execute  the  laws  of  the  Union,  suppress  insur- 
rections, and  repel  invasions;  and  to  provide  for  organi- 
zing, arming,  and  disciplining  the  militia,  and  for  go- 
verning such  part  of  them  as  may  be  employed  in  the 
service  of  the  United  States ; reserving  to  the  states,  re- 
scpectively,  the  appointment  of  the  officers,  and  the  autho- 
rity of  training  the  militia,  according  to  the  discipline  pre- 
scribed by  Congress.  The  President  of  the  United  States  is 
to  be  the  commander  of  the  militia,  when  called  into  actual 
service.  The  act  of  28lh  of  February,  1795,  authorized 
the  President,  in  case  of  invasion,  or  of  imminent  danger  of 
it,  to  call  forth  such  number  of  the  militia  most  convenient 
to  the  scene  of  action  as  he  might  judge  necessary.  The  mi- 
litia so  called  oiit  arc  made  subject  to  the  rules  of  war  ; and 
the  law  imposes  a fine  upon  every  delinquent,  to  be  adjudg- 
ed by  a court  martial  composed  of  militia  officers  only. 
These  militia  court  martials  are  to  be  held  and  conducted 
in  the  manner  prescribed  by  the  articles  of  war  ; and  the 
act  of  18th  of  April,  1814,  prescribes  the  manner  of  hold- 
ing them. 

During  the  war  of  1812,  the  authority  of  the  President  of 
the  United  States  over  the  militia,  became  a subject  of  doubt 
and  difficulty,  and  of  a collision  of  opinion  between  the  ge- 
neral government  and  the  governments  of  some  of  the 
states.  It  was  the' opinion  of  the  government  of  Connec- 
ticut, that  the  militia  could  not  be  called  out,  upon  the  re- 
quisition of  the  general  government,  except  in  a case  de- 
clared, and  founded  upon  the  existence  of  one  of  the  specified 
exigencies ; that,  when  called  out,  they  could  not  be  taken 
from  under  the  command  of  the  officers  duly  appointed  by 
the  states,  or  placed  under  the  immediate  command  of  an 
officer  of  the  army  of  the  United  States.  Nor  could  the 
United  States  lawfully  detach  a portion  of  the  privates  from 
the  body  of  the  company  to  which  they  belonged,  and  which 
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was  organited  with  proper  officers.  This  would,  in  the 
opinion  of  the  government  of  Connecticut,  impair,  and 
eventually  destroy,  the  state  militia.  When  the  militia 
are  dnly  called  into  the  service  of  the  United  States,  they 
must  be  called  as  militia,  furnished  with  proper  officers  by 
the  state. 

Similar  difficulties  arose  between  the  government  of  the 
United  States  and  the  state  of  Massachusetts,  on  the  power 
of  the  national  government  over  the  militia.  Both  those 
states  refused  to  furnish  detachments  of  militia  for  the  mari- 
time frontier,  on  an  exposition  of  the  constitution,  which 
they  deemed  sound  and  just. 

In  Connecticut,  the^laim  of  the  governor  to  judge  whe- 
ther the  exigency  existed,  authorizing  a call  of  the  mili- 
tia of  that  state,  or  any  portion  of  it,  into  the  service  of  the 
Union,  and  the  claim  on  the  part  of  that  state  to  retain  the 
command  of  the  militia,  when  duly  ordered  out,  as  against 
any  subordinate  officer  of  the  army  of  the  United  States, 
were  submitted  to,  and  received  the  strong  and  decided 
sanction,  not  only  of  the  governor  and  council  of  that  state, 
but  of  the  legislature  itself."  In  Massachusetts,  the  governor 
consulted  the  judges  of  the  Supreme  Judicial  Court,  as  to  the 
true  construction  of  the  constitution  on  these  very  interest- 
ing points.  The  judges  of  the  Supreme  Court,  who  were 
consulted,  were  of  opinion,  that  it  belonged  to  the  governors 
of  the  several  states  to  determine  when  any  of  the  exigencies 
contemplated  by  the  constitution  of  the  United  States  ex- 
isted, so  as  to  require  them  to  place  the  militia,  or  any  part 


a See  official  documentt  of  Ih*  riateof  Connecticut,  Augutt,  1812. 
The  jealousy  of  the  exercise  of  any  power  (other  than  that  of  the  local 
governmeuta]  over  the  militia,  was  very  strongly  manifested  by  the 
legislature  and  people  of  Connecticut,  as  early  as  1693,  when  they 
fearlessly  and  successfully  resisted  the  claim  of  Governor  Fletcher,  of 
New-York,  resting  on  a commission  for  that  purpose  from  the  king^ 
to  the  exclusive  command  of  the  militia  of  Connecticut.  I TrumbuWi 
Kit.  410—414. 
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of  it,  in  the  service  of  the  Union,  and  under  the  command  of 
the  President.  It  was  observed,  that  the  constitution  of  the 
United  States  did  not  give  that  right,  by  any  express  terms, 
to  the  President  or  Congress,  and  that  the  power  to  deter* 
mine  when  the  exigency  existed,  was  not  prohibited  to  the 
states,  and  that  it  was,  therefore,  as  of  course,  reserved  to  the 
states.  A different  construction  would  place  all  the  militia 
in  effect  at  the  will  of  Congress,  and  produce  a military 
consolidation  of  these  states.  The  act  of  28th  of  February, 
1 795,  vested  in  the  President  the  power  of  calling  forth  the 
militia  when  any  one  of  the  exigences  existed,  and  if  to  that 
be  superadded  the  power  of  determining  when  the  cams 
fcederit  occurred,  the  militia  would  in  fact  be  under  the 
President’s  control.  * 

As  to  the  question  how  the  militia  were  to  be  commanded, 
when  duly  called  out,  the  judges  were  of  opinion,  that  the 
President  alone,  of  all  the  officers  acting  under  the  United 
States,  was  authorized  to  command  them,  and  that  he  must 
command  them  as  they  were  organized,  under  officers  ap- 
pointed by  the  states.  The  militia  could  not  be  placed  un- 
der the  command  of  any  officer  not  of  the  militia,  except 
that  officer  be  the  President  of  the  United  Stats.  But  the 
Judges  did  not  determine  how  the  militia  were  to  be  com- 
manded, in  case  of  the  absence  of  the  President,  and  of  a 
union  of  militia  with  troops  of  the  United  States ; and  whe- 
ther they  were  to  act  under  their  separate  officers,  but  in 
concert  as  allied  forces,  or  whether  the  officer  present  who 
was  highest  in  rank,  be  he  of  the  militia  or  of  the  federal 
troops,  was  to  command  the  whole,  was  a difficult  ant^ier- 
plexing  question,  which  the  judges  did  not  undertake  to  de- 
cide.* 

The  President  of  the  United  States  declared,  that  these 
constructions  of  the  constitutional  powers  of  the  general 
government  over  the  militia  were  novel  and  unfortunate. 


o 8 Mass,  Rep.  654. 
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aod  be  tvas  evidently  and  decidedly  of  a dilTcrcnt  opinion. 
He  observed,  in  his  message  to  Congress  on  the  4th  No- 
vember, 1812,  that  if  the  authority  of  the  United  States  to 
call  into  service  and  to  command  the  militia,  could  be  thus 
frustrated,  we  were  not  one  nation,  for  the  purpose  most 
of  all  requiring  it.  These  embarrassing  questions,  and 
the  high  authority  by  which  each  side  of  the  argument  was 
supported,  remained  unsettled  by  the  proper  and  final  de- 
cision of  the  tribunal  that  is  competent  to  put  them  to  rest, 
until  the  case  of  Martin  v.  Mott,''  in  1827.  In  that  case 
it  was  decided  and  settled  by  the  Supreme  Court  of  the 
United  States,  tliat  it  belonged  exclusively  to  the  President  to 
judge  when  the  exigency  arises,  in  which  he  had  authority 
under  the  constitution  to  call  forth  the  militia,  and  that  his 
decision  was  conclusive  upon  all  other  persons. 

The  case  of  Houston  v.  Moore'’  settled  some  important 
questions  arising  upon  the  national  authority  over  the  mili- 
tia. The  acts  of  Congress  already  referred  to,  and  the  act 
of  8th  March,  1792,  for  establishing  a uniform  militia,  were 
considered  as  covering  the  whole  ground  of  congressional 
legislation  over  the  subject.  The  manner  in  which  the 
militia  were  to  be  organized,  armed,  disciplined,  and  go- 
verned, was  fully  prescribed ; provision  was  made  for  draft- 
ing, detaching,  and  calling  forth  tlie  state  quotas,  when  re- 
quested by  the  President.  His  orders  were  to  be  given  to 
the  chief  executive  magistrate,  or  to  any  militia  officer  he 
might  think  proper.  Neglect  or  refusal  to  obey  his  or- 
ders was  declared  to  be  a public  offence,  and  subjected  the 
offender  to  trial  and  punishment,  to  be  adjudged  by  a court 
martial,  and  the  ntode  of  proceeding  was  perspicuously  de- 
tailed. 

The  question  before  the  Supreme  Court  of  the  United 
States  was,  whether  it  was  competent  for  a court  martial,  de- 
riving its  jurisdiction  under  state  authority,  to  try  and  punish 
militia  men,  drafred,  detached,  and  called  forth  by  the  Presi- 
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dent  into  the  service  of  the  United  States,  and  who  had  re* 
fused  or  neglected  to  obey  the  call.  The  court  decided,  that 
the  militia,  when  called  into  the  service  of  the  United  States, 
were  not  to  be  considered  as  being  in  that  service,  or  in  the 
character  of  national  militia,  until  they  were  mustered  at 
the  place  of  rendezvous,  and  that  until  then,  the  state  retained 
a right,  concurrent  with  the  government  of  the  United  States, 
to  punish  their  delinquency.  But  after  the  militia  had  been 
called  forth,  and  had  entered  into  the  service  of  the  United 
States,  their  character  changed  from  state  to  national  militia, 
and  the  authority  of  the  general  government  over  such  de- 
tachments was  exclusive.  Actual  service  was  considered 
by  Congress  as  the  criterion  of  national  militia,  and  the  place 
of  rendezvous  was  the  terminus  a quo  the  service,  the  pay, 
and  subjection  to  the  articles  of  war  were  to  commence.  And 
if  the  militia,  when  called  into  the  service  of  the  United 
States,  refuse  to  obey  the  order,  they  remain  within  the  mili- 
tary jurisdiction  of  the  state,  and  it  is  competent  for  the  state 
to  provide  for  trying  and  punishing  them  by  a state  court  mar- 
tial, to  the  extent  and  in  the  manner  prescribed  by  tbe  act 
of  Congress.  The  act  of  Pennsylvania,  of  1814,  provided 
for  punishing,  by  a state  court  martial,  delinquent  militia 
men,  who  were  called  into  the  service  of  the  United  States, 
and  neglected  or  refused  to  serve ; and  tliey  were  to  be 
punished  by  the  infliction  of  the  penalties  prescribed  by  the 
act  of  Congress,  and  such  an  act  was  held  not  to  be  repug- 
nant to  the  constitution  and  laws  of  the  United  States.  It 
was  tbe  lawful  exercise  of  concurrent  power,  and  could  be 
concurrently  exercised  by  the  national  and  state  courts  mar- 
tial, as  it  was  authorized  by  the  laws  of  the  state,  and  not 
prohibited  by  those  of  the  United  States.  It  would  remain 
to  be  so  exercised,  until  Congress  should  vest  the  power  ex- 
clusively elsewhere,  or  until  the  states  should  devest  Uieir 
courts  martial  of  such  a jurisdiction.  This  was  the  decision, 
in  the  first  instance,  of  the  Supreme  Court  of  Pennsylvania  ;* 
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and  it  was  affirmed,  on  appeal,  by  the  majority  of  the  Su- 
preme Court  of  the  United  States. 

(7.)  The  authority  of  Congress  to  appropriate  public  mo-  p«w.r  or 
neys  for  internal  improvements,  has  been  much  discussed  on  to  ^L^al 
public  occasions,  and  between  the  legislative  and  executive 
branches  of  the  government ; but  the  point  has  never  been 
brought  under  Judicial  consideradon. 

It  has  been  contended,  that,  under  the  power  to  establish 
post  offices  and  post  roads,  and  to  raise  moneys  to  provide 
for  the  general  welfare,  and  as  incident  thereto,  Congress 
have  the  power  to  set  apart  funds  for  internal  improvements 
in  the  states,  with  their  assent,  by  means  of  roads  and 
canals.  Such  a power  has  been  exercised  to  a certain  ex- 
tent. It  has  been  the  constant  practice  to  allow  to  the  new 
states  a certain  proportion  of  the  proceeds  arising  from  the 
sale  of  public  lands,  to  be  laid  out  in  the  construction  of 
roads  and  canals  within  those  states,  or  leading  thereto.  In 
1806,  Congress  authorized  a road  to  be  opened  from  Nash- 
ville, in  Tennessee,  to  Natchez ; and,  in  1809,  they  au- 
thorized the  canal  of  Carondelet,  leading  from  lake  Pon- 
chartraine,  to  be  extended  to  the  river  Mississippi.  The 
Cumberland  road  was  constructed  under  the  act  of  March 
29th,  1806,  and  this  road  had  been  made  under  a covenant 
with  the  state  of  Ohio,  by  the  act  of  April  30,  1802,  that  a 
portion  of  the  proceeds  of  lands  lying  within  that  state, 
should  be  applied  to  the  opening  of  the  roads  leading  to  that 
state,  with  the  consent  of  the  states  through  which  the  road 
might  pass.  But  the  expenditures  on  that  road  far  ex- 
ceeded the  proceeds  of  sales  of  public  lands  in  Ohio,  and, 
in  1817,  the  President  of  the  United  States  objected  to  a 
bill,  on  the  ground  that  the  constitution  did  not  extend  to 
making  roads  and  canals,  and  improving  water-courses, 
through  the  different  states ; nor  could  the  assent  of  those 
states  confer  the  power.  Afterwards,  in  J 822,  the  President 
objected  to  a bill  appropriating  money  for  repairing  Cum- 
berland road,  and  establishing  gates  and  tolls  on  it. 

On  these,  and  other  occasions,  there  has  been  a great 
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and  decided  difference  of  opinion  between  Congress  and  the 
President  on  the  constitutional  question.  President  Jeffer- 
son, in  bis  message  of  December  2d,  180G,  and  President 
Madison,  in  liis  message  of  December  3d,  1 816,  equally  de- 
nied any  such  power  in  Congress.  On  the  other  hand,  it 
appears  that  Congress  claim  the  power  to  lay  out,  constract, 
and  improve  post  roads,  with  the  assent  of  the  states  through 
which  they  pass.  They  also  claim  the  power  to  open,  con- 
struct, and  improve  military  roads  on  the  like  terms,  and 
the  right  to  cut  canals  through  the  several  states,  with  their 
assent,  for  promoting  and  securing  internal  commerce,  and 
for  the  more  safe  and  e-  onomical  transportation  of  military 
stores  in  time  of  war ; ^aid  leaving,  in  all  these  cases,  the 
jurisdictional  right  over  the  soil  in  the  respective  states. 

In  the  inaugural  address  of  President  Adams,  on  the  4th 
of  March,  1825,  he  alluded  to  this  question,  and  his  opinion 
seemed  to  be  in  favour  of  the  constitutional  right,  and  of 
the  policy  and  wisdom  of  the  liberal  application  of  the  na- 
tional resources  to  the  internal  iniproveineut  of  the  coun- 
try. He  intimated,  that  speculative  scruples  on  this  subject 
would  probably  be  solved  by  the  practical  blessings  result- 
ing from  the  application  of  the  power,  and  the  extent  and 
limitations  of  the  general  government,  in  relation  to  this 
important  interest,  settled  and  acknowledged  to  the  satis- 
faction of  all.  This  declaration  may  bo  considered  as  with- 
drawing the  inllucnce  of  the  ollicial  authority  of  the  Presi- 
dent, from  the  side  on  which  it  has  hitherto  pressed,  and 
adding  it  to  the  support  of  the  preponderating  opinion,  in 
favour  of  the  competency  of  the  power  claimed  by  Con- 
gress.' 


a In  Fchriinry,  I!jJ7,  nPer  an  animated  debate,  tlic  bouse  of  icprc- 
scntalivcs,  by  a vote  of  101  to  67,  voted  to  n)>])ropriato  jt30,000  for 
the  contimiatmn  of  surveys  of  routes  for  roads  and  canals.  In  April, 
IH30,  on  tbo  bill,  in  tlie  bouse  of  reprcscntalivcs,  to  construct  a road 
from  Uiilfalo,  in  New-York,  tbrougli  Washington,  to  New-Orlcaus, 
great  objot  lion  wa..:  made  to  the  constiUitioiialityof  tbe  power,  and  the 
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house,  by  a vote  of  105  to  (!8,  rejected  the  bill,  though  probably  the 
vote  was  governed,  in  part,  by  other  considerations;  for  other  bills,  for 
aiding  the  making  of  roads  and  canals,  passed  into  laws  during  that 
session,  and  their  avowed  purpose  was  the  great  object  of  internal 
improvement.  President  Jackson,  in  1830,  declared  himself  to  be  of 
opinion  that  Congress  did  not  possess  the  constitutional  power  to 
construct  roads  and  canals,  or  appropriate  money  for  improvements 
of  a local  character  ; but  he  admitted  that  the  right  to  make  appro- 
priations for  such  as  were  of  a national  character,  had  been  so  gene- 
rally acted  upon,  and  so  long  acquiesced  in,  as  to  justify  the  exercise 
of  it,  on  the  ground  of  continued  usage.  Ho  objected,  upon  that  dis- 
tinction, to  the  bills  authorizing  subscriptions  to  the  Maysville  and 
Rockville  Road  Companies,  as  not  being  within  the  legitimate 
powers  of  Congress. 
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OF  THE  PRESIDENT. 

The  title  of  the  present  lecture  may  conveniently  be  ex- 
amined in  the  following  order  : 1.  The  unity  ofthu  depart- 
ment. 2.  The  qualifications  required  by  the  constitution 
for  the  office  of  President.  3.  The  mode  of  his  appoint- 
ment. 4.  His  duration.  5.  His  support.  6.  His  powers. 

(1.)  By  the  constitution,  it  is  ordained,  that  the  execu- 
tive power  shall  be  vested  in  a President.* 

The  object  of  this  depsurtment  is  the  execution  of  the  law ; 
and  good  policy  dictates  that  it  should  be  organized  in  the 
mode  best  calculated  to  attain  that  end  with  precision  and 
fidelity.  Consultation  is  necessary  in  the  making  of  laws. 
The  defect  or  grievance  they  arc  intended  to  remove,  must 
be  distinctly  perceived,  and  the  operation  of  the  remedy 
upon  the  interests,  the  morals,  and  the  opinion  of  the  com- 
munity, profoundly  considered.  A comprehensive  know- 
ledge of  the  great  interests  of  the  nation,  in  all  their  compli- 
cated relations  and  practical  details,  seems  to  be  required 
in  sound  legislation  ; and  it  shows  the  necessity  of  a free, 
full,  and  perfect  representation  of  the  people,  in  the  body 
intrusted  with  the  legislative  power.  But  when  laws  are 
duly  made  and  promulgated,  they  only  remain  to  be  exe- 
cuted. No  discretion  is  submitted  to  the  executive  officer. 
It  is  not  for  him  to  deliberate  and  decide  upon  the  wisdom 
or  expediency  of  the  law.  What  has  been  once  declared 
to  be  law,  under  all  the  cautious  forms  of  deliberation  pre- 
scribed by  the  constitution,  ought  to  receive  prompt  obe- 
dience. The  characteristical  qualities  required  in  the 
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executive  department,  are  promptitude,  decision,  and  force  j 
and  these  qualities  are  most  likely  to  exist  when  the  ex- 
ecutive authority  is  limited  to  a single  person,  moving 
by  the  unity  of  a single  will.  Division,  indecision,  and 
delay,  are  exceedingly  unfavourable  to  that  steady  and  vi- 
gorous administration  of  the  law,  which  is  necessary  to 
secure  tranquillity  at  home,  and  command  the  confidence 
of  foreign  nations.  Every  government,  ancient  and  mo- 
dern, which  has  been  constituted  on  different  principles,  and 
adopted  a compound  executive,  has  suffered  the  evils  of  it ; 
and  the  public  interest  has  been  sacrificed,  or  it  has  languish- 
ed under  tlie  inconveniences  of  an  imbecile  or  irregular 
administration.  In  those  states  which  have  tried  the  pro- 
ject of  executive  councils,  the  weakness  of  them  has  been 
strongly  felt  and  strikingly  displayed ; and  in  some  instances 
in  which  they  have  been  tried,  (as  in  Pennsylvania  and 
Georgia,)  they  were  soon  abandoned,  and  a single  execu- 
tive magistrate  created,  in  accordance  with  the  light  af- 
forded by  their  own  experience,  as  well  as  by  the  institu- 
tions of  their  neighbours. 

Unity  increases  not  only  tlic  efficacy,  but  the  responsibi- 
lity of  the  executive  power.  Every  act  can  be  immediately 
traced  and  brought  home  to  the  proper  agent.  There  can 
be  no  concealment  of  the  real  author,  nor,  generally,  of 
the  motives  of  public  measures,  when  there  are  no  asso- 
ciates to  divide,  or  to  mask  responsibility.  There  will  be 
much  less  temptation  to  depart  from  duty,  and  much  greater 
solicitude  for  reputation,  when  there  are  no  partners  to  share 
the  odium,  or  to  communicate  confidence  by  their  example. 
The  eyes  of  the  people  will  be  constantly  directed  to  a sin- 
gle conspicuous  object ; and,  for  these  reasons,  De  Lolme* 
considered  it  to  be  a sound  axiom  of  policy,  that  the  execu- 
tive power  was  more  easily  confined  when  it  was  one.  “ If, 
the  execution  of  the  law.s,”  he  observes,  “ be  intrusted  to 
a number  of  hands,  the  true  cause  of  public  evils  is  hidden. 
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Tyranny,  in  such  states,  does  not  always  beat  dowA  the 
fences  that  are  set  around  it,  but  it  leaps  over  them.  It 
mocks  the  edbrts  of  the  people,  not  because  it  is  invincible^ 
but  because  it  is  unknown.”  The  justness  of  tliese  reflec. 
tions  might  be  illustrated  and  confirmed  by  a review  of  the 
proceedings  of  the  former  council  of  appointment  in  New- 
York.  All  efficient  responsibility  was  there  lost,  by  reason 
of  the  constant  change  of  the  members,  and  the  difficulty  of 
ascertaining  the  individual  to  whom  the  origin  of  a bad  ap* 
pointraent  was  to  be  attributed. 

(2.)  The  constitution  requires,'  that  the  President  should 
be  a natural  born  citizen,  or  a citizen  of  the  United  States 
at  the  time  of  the  adoption  of  the  constitution,  and  that  he 
have  attained  to  the  age  of  thirty-five  years,  and  have  been 
fourteen  years  a resident  within  the  United  States.  Con- 
sidering the  greatness  of  the  trust,  and  that  this  department 
is  the  ultimately  efficient  power  in  government,  these  re- 
strictions will  not  appear  altogether  useless  or  unimportant. 

As  the  President  is  required  to  be  a native  citizen  of  the 
United  States,  ambitious  foreigners  cannot  intrigue  for  the 
office,  and  the  qualification  of  birth  cuts  off  all  those  induce- 
ments from  abroad  to  corruption,  negotiation,  and  war, 
which  have  frequently  and  fatally  harrassed  the  elective 
monarchies  of  Germany  and  Poland,  as  well  as  the  Ponti- 
ficate at  Rome.  The  age  of  the  President  is  sufficient  to 
have  formed  his  public  and  private  character ; and  his  pre- 
vious domestic  residence,  is  intended  to  afford  to  his  fellow 
citizens  the  opportunity  to  attain  a correct  knowledge  of 
his  principles  and  capacity,  and  to  have  enabled  him  to 
acquire  habits  of  attachment  and  obedience  to  the  laws,  and 
of  devotion  to  the  public  welfare. 

(3.)  The  mode  of  bis  appointment  presented  one  of  theMoSaoftp. 
most  difficult  and  momentous  questions  that  occupied  the 
deliberations  of  the  assembly  which  framed  the  constitution; 
and  if  ever  the  tranquillity  of  this  nation  is  to  be  disturbed, 
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and  iu  peace  jcopardiied  by  a struggle  for  power,  it  will  be 
upon  this  very  subject  of  the  choice  of  a President.  Tbit 
is  the  question  that  is  eventually  to  test  the  goodness,  and 
try  the  strength  of  the  constitution ; and  if  we  shall  be  able, 
for  half  a century  hereafter,  to  continue  to  elect  the  chief 
magistrate  of  the  Union  with  discretion,  moderation,  and 
integrity,  we  shall  undoubtedly  stamp  the  highest  value  on 
our  national  character,  and  recommend  our  republican  in- 
stitutions, if  not  to  the  imitation,  yet  certainly  to  the  esteetD 
and  admiration  of  the  more  enlightened  part  of  mankind. 
The  experience  of  ancient  and  modern  Europe  has  been  un- 
favourable to  the  practicability  of  a fair  and  peaceable  popu- 
lar election  of  the  executive  head  of  a great  nation.  It  has 
been  found  impossible  to  guard  the  election  from  the  mis- 
chiefs of  foreign  intrigue  and  domestic  turbulence,  frotn 
violence  or  corruption ; and  mankind  have  generally  taken 
refuge  from  the  evils  of  ftopular  elections  in  liereditary  ex- 
ecutives, as  being  the  least  evil  of  the  two.  The  most  recent 
and  remarkable  change  of  this  kind  occurred  in  France,  in 
1804,  when  tlie  legislative  body  changed  their  elective  into 
an  hereditary  monarchy,  on  the  avowed  ground  that  the 
competition  of  popular  elections  led  to  corruption  and  vio- 
lence. And  it  is  a curious  fact  in  European  history,  that  on 
the  first  partition  of  Poland,  in  1773,  when  the  partitioning 
powers  thought  it  expedient  to  foster  and  confirm  all  the  de- 
fects ofits  wretched  government,  they  sagaciously  demanded 
of  the  Polish  diet,  that  the  crown  should  continue  elective.* 
This  Was  done  for  the  very  purpose  of  keeping  the  door  open 
for  foreign  intrigue  and  influence.  Mr.  Paley'’  condemns 
all  elective  monarchies,  and  he  thinks  nothing  is  gained  by 
a popular  choice,  worth  the  dissensions,  tumults,  and  inter- 
ruptions of  regular  industry,  with  which  it  is  inseparably 
attended.  I am  not  called  upon  to  question  the  wisdom  or 
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policy  of  preferring  hereditary  to  elective  monarchies  among 
the  great  nations  of  Europe,  where  different  orders  and 
ranks  of  society  are  established,  and  large  masses  of  property 
accumulated  in  the  hands  of  single  individuals,  and  where 
ignorance  and  poverty  arc  widely  diffused,  and  standing 
armies  are  necessary  to  preserve  the  stability  of  the  govern- 
ment. The  state  of  society  and  of  property,  in  this  country, 
and  our  moral  and  political  habits,  have  enabled  us  to  adopt 
the  republican  principle,  and  to  maintain  it  hitherto  with 
illustrious  success.  It  remains  to  be  seen  whether  the 
checks  which  the  constitution  has  provided  against  the 
dangerous  propensities  of  our  system  will  ultimately  prove 
effectual.  The  election  of  a supreme  executive  magistrate 
for  a whole  nation,  affects  so  many  interests,  addresses  itself 
so  strongly  to  popular  passions,  and  holds  out  such  powerful 
temptations  to  ambition,  that  it  necessarily  becomes  a strong 
trial  to  public  virtue,  and  even  hazardous  to  the  public 
tranquillity.  The  constitution,  from  an  enlightened  view  of 
all  the  difficulties  that  attend  the  subject,  has  not  thought  it 
safe  or  prudent  to  refer  the  election  of  a president  directly 
and  immediately  to  the  people ; but  it  has  confided  the  power 
to  a small  body  of  electors,  appointed  in  each  state,  under  the 
direction  of  the  legislature  : and,  to  close  the  opportunity  as 
much  as  possible  against  negotiation,  intrigue,  and  corrup- 
tion, it  has  declared  that  Congress  may  determine  the  time 
of  choosing  the  electors,  and  the  day  on  which  they  shall 
vote,  and  that  the  day  of  election  siial]  be  the  same  in  every 
state.'  This  security  has  been  still  further  extended,  by 
the  act  of  Congress’’  directing  the  electors  to  be  appointed  in 
each  state  within  thirty-four  days  of  the  day  of  election. 

The  constitution”  directs  that  the  number  of  electors  in 
each  state  shall  be  equal  to  the  whole  number  of  senators 
and  representatives  which  the  state  is  entitled  to  send  to 
Congress,  and,  according  to  the  apportionment  of  Congress 
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existing  prior  to  1832,  the  president  is  elected  by  261  electors. 
And  to  prevent  the  person  in  office  at  the  time  of  the  election 
from  having  any  improper  influence  on  his  re-election,  by 
his  ordinary  agency  in  the  government,  it  is  provided  that 
no  member  of  Congress,  nor  any  person  holding  an  oflice  of 
trust  or  profit  under  the  United  States,  shall  be  an  elector  ; 
and  the  constitution  has  in  no  other  respect  defined  the 
qualifications  of  the  electors.*  These  electors  meet  in  their 
respective  states,  at  a place  appointed  by  the  legislature 
thereof,  on  the  first  Wednesday  in  December  in  every  fourth 
year  succeeding  the  last  election,  and  vote  by  ballot  for 
President  and  Vice-President,  (for  this  last  officer  is  elected 
in  the  same  manner,  and  for  the  same  period  as  the  Presi- 
dent,) and  one  of  whom,  at  least,  shall  not  be  an  inhabitant 
of  the  same  state  with  the  electors.  They  name  in  their 
ballots  the  person  voted  for  as  President,  and,  in  distinct  bal- 
lots, the  person  voted  for  as  Vice-President ; and  they  make 
distinct  lists  of  all  persons  voted  for  as  President,  and  of  all 
persons  voted  for  as  Vice-President,  and  of  the  number  of 
vrotes  for  each,  which  lists  they  sign,  and  certify,  and  trans- 
mit, sealed,  to  the  seat  of  the  government  of  the  United 
States,  directed  to  the  president  of  the  senate.  The  act  of 
Congress  of  1st  of  March,  1792,  sec.  2.  directs  that  the  cer- 
tificate of  the  votes  shall  be  delivered  to  the  president  of 
the  senate  before  the  first  Wednesday  of  January  next  en- 
suing the  election.  The  president  of  the  senate,  on  the 
second  Wednesday  in  February  succeeding  every  meeting 
of  the  electors,  in  the  presence  of  both  houses  of  Congress, 
opens  all  the  certificates,  and  the  votes  are  then  to  be 
counted.  The  constitution  does  not  expressly  declare  by 
wham  the  votes  are  to  be  counted  and  the  result  declared. 
In  the  case  of  questionable  votes,  and  a closely  contested 
election,  this  power  may  be  all-important ; and  I presume, 
in  the  absence  of  all  legislative  provision  on  the  subject, 
that  the  president  of  the  senate  counts  the  votes  and  deter- 


a Art.  2.  see.  1. 
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mines  the  result,  and  that  the  two  houses  are  present  only  as 
spectators,  to  witness  the  fairness  and  accuracy  of  the  trans- 
action, and  to  act  only  if  no  choice  be  made  by  the  electors. 
The  house  of  representatives,  in  such  case,  are  to  choose  »«i- 
mediatety,  which,  I presume,  may  be  while  the  two  houses 
are  so  together,  though  they  may  vote  after  they  have  re- 
tired, for  the  constitution  holds  their  choice  to  be  valid,  if 
made  before  the  fourth  day  of  March  following.  And  in 
the  cases  of  the  elections  in  1801  and  1824,  the  house  of 
representatives  retired  and  voted,  and  the  senate  were  ad- 
mitted to  be  present  as  spectators.  The  person  having  the 
greatest  number  of  votes  for  President  is  President,  if  such 
number  be  a majority  of  the  whole  number  of  electors  ap- 
gpinted  ; but  if  no  person  have  such  majority,  then,  from 
the  persons  having  the  highest  number,  not  exceeding  three, 
on  the  list  of  those  voted  for  as  President,  the  house  of  re- 
presentatives shall  choose  immediately  by  ballot  the  Presi- 
dent. Sut  in  choosing  the  President,  the  votes  shall  be 
taken  byr  states,  the  representation  from  each  state  having 
one  vote.  A quorum  for  this  purpose  shall  consist  of  a 
member  or  members  from  two  thirds  of  the  states,  and  a 
majority  of  all  the  states  shall  be  necessary  to  a choice.  If 
the  honse  of  representatives  shall  not  choose  a President, 
whenever  the  right  of  choice  shall  devolve  upon  them,  be- 
fore the  fourth  day  of  March  next  following,  then  the  Vice- 
President  shall  act  as  President,  as  in  the  case  of  the  death 
or  other  constitutional  disability  of  tbe  President.* 

The  person  having  the  greatest  number  of  votes  as  Vice- 
President,  is  Vice-President,  if  such  number  be  a majority 
of  the  whole  number  of  electors  appointed ; and  if  no  person 
have  a majority,  then,  from  the  two  highest  numbers  on  the 
list,  the  senate  shall  choose  the  Vice-President ; a quorum 
for  the  purpose  thall  consist  of  two  thirds  of  the  whole  num- 
ber of  senators,  and  a majority  of  the  whole  number  is  ne- 
cessary to  a choice  ; and  no  person  constitutionally  ineligi- 


a AmendmtrUt  lo  Iht  Contlilution,  art  12. 
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ble  to  the  office  ofPresident,  shall  be  eligible  to  that  ofVice- 
President  of  the  United  States.*  The  constitution  does  not 
specifically  prescribe  when  or  where  the  senate  is  to  choose 
a Vice-President,  if  no  choice  be  made  by  the  electors,  and, 
I presume,  tlie  senate  may  elect  by  themselves,  at  any  time 
before  the  fourth  day  of  March  following. 

It  is  provided  by  law,**  that  the  term  of  four  years,  for 
which  a President  and  Vice-President  shall  be  elected,  shall, 
in  all  cases,  commence  on  the  fourth  day  of  March  next 
succeeding  the  day  on  which  the  votes  of  the  electors  shall 
have  been  given. 

In  case  of  the  removal  of  the  President  from'  office,  or  of 
his  death,  resignation,  or  inability  to  discharge  the  powers 
and  duties  of  the  office,  the  same  devolve  on  the  Vice-Presi- 
dent; and  Congress  are  authorized  to  provide,  by  law, 
for  the  case  of  the  vacancy  in  the  office,  both  of  President 
and  Vice-President,  declaring  what  officer  should  then  act 
as  President,  and  the  officer  so  designated  is  to  act  until  the 
office  be  supplied.”  In  pursuance  of  this  constitutional  pro- 
vision, the  act  of  Congress,  of  March  1st,  1792,  sec.  9.  de- 
clared, that  in  case  of  a vacancy  in  the  office,  both  of  Presi- 
dent and  Vice-President,  the  president  of  the  senate  pro 
tempore,  and  in  case  there  should  be  no  president  of  the 
senate,  then  the  speaker  of  the  house  of  representatives, 
for  tlie  time  being,  should  act  as  President,  until  the  va- 
cancy was  supplied.  The  evidence  of  a refusal  to  accept, 
or  of  a resignation  of  the  office  of  President  and  Vice-Presi- 
dent, is  declared  by  the  same  act  of  Congress,  sec.  11.  to 
be  a declaration  in  writing,  filed  in  the  office  of  the  secretary 
of  state.  And  if  the  office  should,  by  the  course  of  events, 
devolve  on  the  speaker,  after  the  Congress  for  which  the 
last  speaker  was  chosen  had  expired,  and  before  the  next 
meeting  of  Congress,  it  might  be  a question  who  is  to  serve. 


a Jlmendmenli  (nthe  Corutitution,  art.  12. 
t Act  of  Congrftt,  March  1 , 1792. 
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and  whether  the  speaker  of  the  house  of  representatives, 
then  extinct,  could  be  deemed  the  person  intended. 

The  mode  of  electing  the  President  appears  to  be  well 
calculated  to  secure  a discreet  choice,  and  to  avoid  all  those 
evils  which  the  partisans  of  monarchy  have  described,  and 
the  experience  of  other  nations  and  past  ages  have  too 
clearly  shown  to  be  the  consequence  of  popular  elections. 
Had  the  choice  of  President  been  referred  at  once  to  the 
people  at  large,  as  one  single  community,  there  might  have 
been  reason  to  apprehend,  and  such  no  doubt  was  the  sense 
of  the  convention,  that  it  would  have  produced  too  violent 
a contest,  and  have  been  trying  the  experiment  on  too  ex- 
tended a scale  for  the  public  virtue,  tranquillity,  and  hap- 
piness. But  still  a greater  and  more  insuperable  difficulty 
wa.s,  that  such  a measure  would  be  an  entire  consolidation 
of  the  government  of  this  country,  and  an  annihilation  of  - 
the  state  sovereignties,  so  far  as  concerned  the  organization 
of  the  executive  department  of  the  Union.  This  was  not 
to  be  permitted  or  endured,  and  it  would,  besides,  have 
destroyed  the  balance  of  the  Union,  and  reduced  the  weight 
of  the  slave-holding  states  to  a degree  which  they  would 
have  deemed  altogether  inadmissible.  Had  we  imitated 
the  practice  of  most  of  the  southern  states,  in  respect 
to  their  state  executives,  and  referred  the  choice  of  the 
President  to  Congress,  this  would  have  rendered  him  too 
dependent  upon  tlie  immediate  authors  of  his  elevation,  to 
comport  with  the  requisite  energy  of  his  own  department  ; 
and  it  would  have  laid  him  under  temptation  to  indulge  in 
improper  ititrigue,  or  to  form  a dangerous  coalition  with  the 
legislative  body,  in  order  to  secure  his  continuance  in  office. 
All  elections  by  the  representative  body  are  peculiarly  liable 
to  produce  combinations  for  sinister  purposes.  The  consti- 
tution has  avoided  all  these  objections,  by  confiding  the 
power  of  election  to  a small  number  of  select  individuals  in 
each  state,  chosen  only  a few  days  before  the  election,  and 
solely  for  that  purpose.  This  would  seem,  prima  facie,  to 
be  as  wise  a provision  as  the  wisdom  of  man  could  have 
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devised,  to  avoid  all  opportunity  for  foreign  or  domestic 
intrigue.  These  electors  assemble  in  separate  and  distantly 
detached  bodies,  and  they  are  constituted  in  a manner  best 
calculated  to  preserve  them  free  from  all  inducements  to 
disorder,  bias,  or  corruption.  There  is  no  other  mode  of 
appoinUng  the  chief  magistrate,  under  all  the  circumstances 
peculiar  to  our  political  condition,  which  appears  to  unite  in 
itself  so  many  unalloyed  advantages.  It  must  not  be  pro- 
nounced to  be  a perfect  scheme  of  election,  for  it  has  not 
been  sufficiently  tried.  The  election  of  1801  tlireatened  the 
tranquillity  of  the  Union  ; and  the  difficulty  that  occurred  in 
that  case  in  producing  a constitutional  choice,  led  to  the 
amendment  of  the  constitution  on  this  very  subject;  but 
whether  the  amendment  be  for  the  better  or  for  the  worse, 
may  be  well  doubted,  and  remains  yet  to  be  settled  by  th^. 
lights  of  experience.  The  constitution  says,  that  each  stale 
is  to  appoint  electors  in  such  manner  as  the  legislature  may 
direct;  and  in  New-York,  and  some  other  states, the  electors 
have  alway:  been  chosen  by  the  legislature  itself,  in  the  mode 
prescribed  by  law.  But  it  is  to  be  presumed  that  tliere 
would  be  less  opportunity  for  dangerous  coalitions,  and 
combinations  for  party,  or  ambitious,  or  selfish  purposes,  if 
the  choice  of  electors  was  referred  to  the  people  at  large, 
and  this  seems  now  to  be  tlie  sense  and  expression  of  public 
opinion. 

President,  thus  elected,  holds  his.  office  for  the 
term  of  four  years,  a period,  perhaps,  reasonably  long  for 
the  purpose  of  making  him  feel  firm  and  iudependeut  in  the 
discharge  of  his  trust,  and  to  give  staiiilily  and  some  degree 
of  maturity  to  his  system  of  administration.  It  is  certainly 
short  enough  to  place  him  under  a due  sense  of  dependence 
on  the  public  approbation.  The  President,  is  re-eligible 
for  successive  terms,  but  in  practice  he  has  never  consented 
to  be  a candidate  for  a third  election,  and  this  usage  has 
indirectly  established,  by  the  force  of  public  opinion,  a 
salutary  limitation  to  his  capacity  of  continuance  in  office. 

Unniuy.  'p jjc  Support  of  the  President  is  secured  by  a provi- 
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sion  in  the  constitution,  whicli  declares,*  that  he  shall,  at 
stated  times,  receive  for  his  services  a compensation,  that 
shall  neither  be  increased  or  diminished,  during  the  period 
for  which  he  shall  have  been  elected  ; and  that  he  shall  not 
receive,  within  that  time,  any  other  emolument  from  the 
United  States,  or  any  of  them.  This  provision  is  intended 
to  preserve  the  due  independence  and  energy  of  the  execu- 
tive department.  It  would  be  in  vain  to  declare  that  the 
difierent  departments  of  government  should  be  kept  sepa- 
rate and  distinct,  while  the  legislature  possessed  a discre- 
tionary control  over  the  salaries  of  the  executive  and  judi- 
cial officers.  This  would  be  to  disregard  the  voice  of 
experience,  and  the  operation  of  invariable  principles  of 
human  conduct.  A control  over  a man’s  living  is,  in  most 
cases,  a control  over  his  actions.  The  constitution  of  Vir- 
ginia considered  it  as  a fundamental  axiom  of  government, 
that  the  three  great  and  primary  departments  should  be  kept 
separate  and  distinct,  so  that  neither  of  them  exercised  the 
powers  properly  belonging  to  the  other.  But  without  tak- 
ing any  precautions  to  preserve  this  principle  in  practice, 
it  made  the  governor  dependent  on  the  legislature  for  his 
annual  existence  and  his  annual  support.  The  result  was, 
as  Mr.  Jefferson  has  told  us,*  that  during  the- whole  session 
of  the  legislature,  the  direction  of  the  executive  was  habi- 
tual and  familiar.  The  constitution  of  Massachusetts  disco- 
vered more  wisdom,  and  it  set  the  first  example  in  this 
country,  of  a constitutional  provision  for  the  support  of  the 
executive  magistrate,  by  declaring  that  the  governor  should 
have  a salary  of  a fixed  and  permanent  value,  amply  suffi- 
cient, and  established  by  standing  laws.  Those  state  con- 
stitutions which  have  been  made  or  amended  since  the  es- 
tablishment of  the  constitution  of  the  United  States,  have 
generally  followed  the  example  which  it  has  happily  set 
them,  in  this  and  in  many  other  instances ; and  we  may 
consider  it  as  one  of  the  most  signal  blessings  bestowed  on 


o Art.  3.  sec.  7.  6 JfoU$  on  f'irginia,  p.  137. 
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this  country,  that  we  have  such  a wise  fabric  of  government 
as  the  constitution  of  the  United  States  constantly  before 
our  eyes,  not  only  for  our  national  protection  and  obe- 
dience, but  for  our  local  imitation  and  example. 

(6.)  Having  thus  considered  the  manner  in  which  the 
President  is  constituted,  it  only  remains  for  us  to  review  the 
powers  with  which  he  is  invested. 

He  is  commander  in  chief  of  the  army  and  navy  of  the 
United  States,  and  of  the  militia  of  the  several  states,  when 
called  into  the  service  of  the  Union.*  The  command  and 
application  of  the  public  force  to  execute  the  law,  maintain 
peace,  and  resist  foreign  invasion,  are  powers  so  obviously 
of  an  executive  nature,  and  require  the  exercise  of  quali- 
ties so  characteristical  of  this  department,  that  they  have 
always  been  exclusively  appropriated  to  it  in  every  well 
organized  government  upon  earth.  In  no  instance,  per- 
haps, did  the  enlightened  understanding  of  Hume  discover 
less  acquaintance  with  the  practical  science  of  government, 
than  when  he  gave  the  direction  of  the  army  and  navy,  as 
well  as  all  the  other  executive  powers,  to  one  hundred  se- 
nators, in  his  plan  of  a perfect  commonwealth.’’  That  of 
Milton  was  equally  chimerical  and  absurd,  when,  in  his 
“ Ready  and  easy  way  to  establish  a free  Commonwealth,” 
he  deposited  the  whole  executive,  as  well  as  legislative 
power,  in  a single  and  permanent  council  of  senators.  That 
of  Locke  was  equally  unwise,  for,  in  his  plan  of  legislation 
for  Carolina,  he  gave  tl»e  whole  authority,  legislative  and 
executive,  to  a small  oligarchical  assembly.'  Such  speci- 


a Art.  2.  sec.  2. 

6 Ilume’t  Ettayi,  vol.  1.  p.  526. 

e Mr.  Locke's  very  complicated  scheme  of  government,  under  the 
title  of  Fundamental  Coruiiluiioru  of  Carolina,  is  inserted  at  large  in 
Lockt't  Jf'orks,  vol.  3.  6C5— 678.  Those  legislative  labours  ofthat  great 
and  excellent  man,  perished  unheeded  and  unregretted  by  all  parlies, 
after  an  experience  of  twenty-three  years  had  proved  them  to  be,  in 
the  words  of  Mr.  Grahame,  the  historian,  “ utterly  worthless  and  im- 
practicable.” 
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mens  as  these  well  justify  the  observation  of  President 
Adams,*  “ that  a philosopher  may  be  perfect  master  of 
Descartes  and  Leibnitz,  may  pursue  his  own  inquiries  into 
metaphysics  to  any  length  you  please,  may  enter  into  the 
inmost  recesses  of  the  human  mind,  and  make  the  noblest 
discoveries  for  the  benefit  of  his  species ; nay,  he  may  de- 
fend the  principles  of  liberty,  and  the  rights  of  mankind, 
with  great  abilities  and  success,  and  after  all,  when  called 
upon  to  produce  a plan  of  legislation,  he  may  astonish  the 
world  with  a signal  absurdity.” 

The  President  has  also  the  power  to  grant  reprieves  and 
pardons  for  offences  against  the  United  States,  except  in 
cases  of  impeachment.  The  Marquis  Beccaria  has  con- 
tended, that  the  power  of  pardon  docs  not  exist  under  a 
perfect  administration  of  law,  and  that  the  admission  of  the 
power  is  a tacit  acknowledgment  of  the  iuGrmity  of  the 
course  of  justice.  And  where  is  the  administration  of  jus- 
tice, it  may  be  asked,  that  is  free  from  infirmity  Were  it 
possible,  in  every  instance,  to  maintain  a just  proportion 
between  the  crime  and  the  penalty,  and  were  the  rules  of 
testimony,  and  the  mode  of  trial,  so  perfect,  as  to  preclude 
every  possibility  of  mistake  or  injustice,  there  would  be 
some  colour  for  tlie  admission  of  this  plausible  theory.  But, 
even  in  that  case,  policy  would  sometimes  require  a remis- 
sion of  a punishment  strictly  due,  for  a crime  certainly  as- 
certained. The  very  notion  of  mercy  implies  the  accu- 
racy of  the  claims  of  justice.  An  inexorable  government, 
says  Mr.  Yorke,  in  his  Considerations  on  the  Law  of  For- 
feiture,'’ will  not  only  carry  justice  in  some  instances  to  the 
height  of  injury,  but  with  respect  to  itself  it  will  be  dan- 
gerously just.  The  clemency  of  Massachusetts,  in  1786, 
after  an  unprovoked  and  wanton  rebellion,  in  not  inflicting 
a single  capital  punishment,  contributed,  by  the  judicious 
manner  in  which  its  clemency  was  applied,  to  the  more  firm 


a De/enet  of  the  Americnn  ConslUuUont,  vol.  1.  letter  54. 
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establishment  of  their  government.  And  this  power  of  par- 
don will  appear  to  ho  more  essential,  when  we  consider, 
that  under  the  most  correct  administration  of  the  law,  men 
will  sometimes  fall  a prey  to  the  vindictiveness  of  accusers, 
the  inaccuracy  of  testimony,  and  the  fallibility  of  jurors. 
Notwithstanding  this  power  is  clearly  supported  on  princi- 
ples of  policy,  if  not  of  justice,  English  lawyers  of  the 
first  class,  and  highest  reputation,*  have  strangely  con- 
cluded, that  it  cannot  exist  in  a republic,  because  nothing 
higher  is  acknowledged  than  the  magistrate.  Instead  of 
falling  into  such  an  erroneous  conclusion,  it  might  fairly  be 
insisted,  that  the  power  may  exist  with  greater  safety  in 
free  states,  than  in  any  other  forms  of  government ; because 
abuses  of  the  discretion  unavoidably  confided  to  the  magis- 
trate in  granting  pardons,  are  much  better  guarded  against 
by  the  sense  of  responsibility  under  which  he  acts.  The 
power  of  pardon  vested  in  the  President  is  witliout  any  li- 
mitation, except  in  the  single  case  of  impeachments.  He  is 
checked  in  that  case  from  screening  public  officers,  with 
whom  he  might  possibly  have  formed  a dangerous  or  cor- 
rupt coalition,  or  who  might  be  his  particular  favourites 
and  dependants. 

The  President  has  also  the  power,  by  and  with  the  ad- 
vice and  consent  of  the  senate,  to  make  treaties,  provided 
two  thirds  of  the  senators  present  concur.*' 

Writers  on  government  have  differed  in  opinion  as  to  the 
nature  of  this  power,  and  whether  it  be  properly,  in  the  na- 
tural distribution  of  power,  of  legislative  or  executive  cog- 
nizance. As  treaties  are  declared  by  the  constitution  to  be 
the  supreme  law  of  the  land,  and  as,  by  moans  of  them, 
new  relations  are  formed,  and  obligations  contracted,  it 
might  seem  to  be  more  consonant  to  the  principles  of  re- 
publican government,  to  consider  the  right  of  concluding 
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speci&c  terms  of  peace  as  of  legislative  jarisdiction.  This 
has  generally  been  the  case  in  free  governments.  The  de- 
terminations respecting  peace,  as  well  as  war,  were  made 
in  the  public  assemblies  of  the  nation  at  Athens  and  Rome, 
and  in  all  the  Gothic  governments  of  Europe,  when  they 
first  arose  out  of  the  rude  institutions  of  the  ancient  Ger- 
mans. On  the  other  hand,  the  preliminary  negotiations 
which  may  be  required,  the  secrecy  and  despatch  proper  to 
take  advantage  of  the  sudden  and  favourable  turn  of  pub- 
lic affairs,  seem  to  render  it  expedient  to  place  this  powei; 
in  the  hands  of  the  executive  department.  The  constitu- 
tion of  the  United  States  has  been  influenced  by  the  latter, 
more  than  by  the  former  considerations,  for  it  has  placed 
this  power  with  the  President,  under  the  advice  and  control 
of  the  senate,  who  are  to  be  considered  for  this  purpose  in 
the  light  of  an  executive  council.  The  President  is  the  con- 
stitutional organ  of  communication  with  foreign  powers,  and 
the  efficient  agent  in  the  conclusion  of  treaties ; but  the  con- 
sent of  two  thirds  of  the  senators  present  is  essential  to  give 
validity  to  his  negotiations.  To  have  required  the  acquies- 
cence of  a more  numerous  body,  would  have  been  produc- 
tive of  delay,  disorder,  imbecility,  and,  probably,  in  the  end, 
a direct  breach  of  the  constitution.  The  history  of  Holland 
shows  the  danger  and  folly  of  placing  too  much  limitation 
on  the  exercise  of  the  treaty-making  power.  By  the  funda- 
mental charter  of  the  United  Provinces,  peace  could  not  be 
made  without  the  unanimous  consent  of  the  provinces  ; and 
yet,  without  multiplying  instances,  it  is  sufficient  to  observe, 
that  the  immensely,  important  and  fundamental  treaty  of 
Munster,  in  1648,  was  made  when  Zealand  was  opposed  to 
it ; and  the  peace  in  1661,  when  Utrecht  was  opposed.  So 
feeble  are  mere  limitations  upon  paper — mere  parchment 
barriers,  when  standing  in  opposition  to  the  strong  force  of 
public  exigency. 

The  senate  of  the  United  States  is  a body  of  men  most 
wisely  selected  for  the  deposit  of  this  power.  They  are 
easily  assembled,  are  governed  by  steady  systematic  views. 


Digitized  by  Google 


2SG  jurisprudence  op  [Part  H. 

feci  a due  sense  of  national  character,  and  can  act  with 
promptitude  and  firmness. 

Tlie  question,  whether  a treaty  constitutionally  made,  was 
obligatory  upon  Congress,  equally  as  any  other  national  en- 
gagement would  be,  if  fairly  made  by  the  competent  autho- 
rity ; or  whether  Congress  had  any  discretionary  power  to 
carry  into  effect  a treaty  requiring  the  appropriation  of 
money,  or  other  act  to  be  done  on  their  part,  or  to  refuse  it 
their  sanction,  was  greatly  discussed  in  Congress,  in  the  year 
1806,  and  again  in  1816.  The  house  of  representatives,  at 
the  former  period,  declared,  by  resolution,  that  when  a 
treaty  depended  for  the  execution  of  any  of  its  stipulations 
on  an  act  of  Congress,  it  was  the  right  and  duty  of  ,'.Le 
house  to  deliberate  on  the  expediency  or  inexpediency  of 
carrying  such  treaty  into  effect.  It  cannot  be  meoboned, 
at  this  day,  without  equal  regret  and  astonishment,  that  snch 
a resolution  passed  the  house  of  representatives  on  the  7th 
of  April,  1796.  But  it  was  a naked  abstract  claim  of  right, 
never  acted  upon ; and  Congress  shortly  afterwards  passed 
a law  to  carry  into  effect  the  very  treaty  with  Great  Britain, 
which  gave  rise  to  that  resolution.  President  Washington, 
in  his  message  to  the  house  of  representatives  of  the  30th 
of  March,  1796,  explicitly  denied  the  existence  of  any 
such  power  in  Congress ; and  he  insisted,  that  every  treaty 
duly  made  by  the  President  and  senate,  and  promulgated, 
thenceforward  became  the  law  of  the  land. 

If  a treaty  be  the  law  of  the  land,  it  is  as  much  obligatory 
upon  Congress  as  upon  any  other  branch  of  the  government, 
or  upon  the  people  at  large,  so  long  as  it  continues  in  force, 
and  unrepealcd.  The  house  of  representatives  are  not 
above  the  law,  and  they  have  no  dispensing  power.  They 
have  a right  to  make  and  repeal  laws,  provided  the  senate 
and  President  concur;  but  without  such  concurrence,  a 
law  in  the  shape  of  a treaty  is  as  binding  upon  them  as  if  it 
were  in  the  shape  of  an  act  of  Congress,  or  of  an  article  of 
the  constitution,  or  of  a contract  made  by  authority  of  law. 
The  argument  in  favour  of  the  binding  and  conclusive  effi- 
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cacy  of  every  treaty  made  by  the  President  and  senate,  is  so 
clear  and  palpable,  that  it  has  probably  carried  very  general 
conviction  throughout  the  community,  and  this  may  he 
now  considered  as  the  decided  sense  of  public  opinion. 
This  was  the  sense  of  the  house  of  representatives,  in  1816, 
and  the  resolution  of  1796  would  not  now  be  repeated. 

The  President  is  the  efficient  power  in  the  appointment 
of  the  officers  of  government,  lie  is  to  nominate,  and, 
with  the  advice  and  consent  of  the  senate,  to  appoint,  am- 
bassadors, or  public  ministers  and  consuls,  the  judges  of 
the  Supreme  Court,  and  all  other  officers  whose  appoint- 
ments are  not  otherwise  provided  for  in  the  constitution  ; hut 
Congress  may  vest  the  appointment  of  inferior  offieers  in 
the  President  alone,  in  the  courts  of  law,  or  in  the  heads  of 
departments.* 

The  appointment  of  the  subordinate  officers  of  govern- 
ment concerned  in  the  administration  of  the  law,  belongs 
with  great  propriety  to  the  President,  who  is  bound  to  see 
that  the  laws  are  faithfully  executed,  and  who  is  generally 
charged  with  the  powers  and  responsibility  of  the  executive 
department.  The  association  of  the  senate  with  the  Presi- 
dent in  the  exercise  of  this  power,  is  an  exception  to  the 
general  delegation  of  executive  authority,  and  if  he  were 
not  expressly  invested  with  the  exclusive  right  of  nomina- 
tion in  tlie  instances  before  us,  the  organization  of  this  de- 
partment would  be  very  unskilful,  and  the  government  de- 
generate into  a system  of  cabal,  favouritism,  and  intrigue. 
But  the  power  of  nomination  is,  for  all  the  useful  purposes 
of  restraint,  equivalent  to  the  power  of  appointment.  It 
imposes  upon  the  President  the  same  lively  sense  of  respon- 
sibility, and  the  same  indispensable  necessity  of  meeting  the 
public  approbation  or  censure.  This,  indeed,  forms  the 
ultimate  security  that  men  in  public  stations  will  dismiss  in 
terested  considerations,  and  act  with  a steady,  zealous,  and 
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undivided  regard  for  the  public  welfare.  The  advice  and 
consent  of  the  senate,  which  are  requisite  to  render  the 
nomination  efTectual',  cannot  be  attended,  in  the  nature  of 
the  case,  with  very  mischievous  effects.  Having  no  agency 
in  the  nomination,  nothing  but  simply  consent  or  refusal, 
the  spirit  of  personal  intrigue  and  personal  attachment  must 
be  pretty  much  extinguished,  from  a want  of  means  to 
gratify  it.  On  the  other  hand,  the  advice  of  so  respecta- 
ble a body  of  men  will  add  still  further  inducements  to  a 
coolly  reflected  conduct  in  the  President,  and  will  be  at  all 
times  a check  on  his  own  misinformation  or  error. 

The  remaining  duties  of  the  President  consist  in  giving 
information  to  Congress  of  the  state  of  the  Union,  and  in  re- 
commending to  their  consideration  such  measures  as  be  shall 
judge  necessary  or  expedient.  He  is  to  convene  both 
houses  of  Congress,  or  either  of  them,  on  extraordinary  oc- 
casions, and  he  may  adjourn  them  in  case  of  disagreement. 
He  is  to  supply  occasional  vacancies  tliat  happen  daring  the 
recess  of  the  senate,  by  granting  commissions,  which  shall 
expire  at  the  end  of  their  next  session.  He  is  to  receive 
ambassadors  and  other  public  ministers,  to  commission  all 
the  officers  of  tlie  United  States,  and  take  care  that  the 
laws  be  faithfully  executed.* 

The  propriety  and  simplicity  of  these  duties  speak  for 
themselves.  The  power  of  receiving  foreign  ministers  in- 
cludes in'it  the  power  to  dismiss  them,  since  he  alone  is  the 
organ  of  communication  with  them,  the  representative  of 
the  people  in  all  diplomatic  negotiations,  and  accountable 
to  the  community,  not  only  for  the  execution  of  the  law,  but 
for  the  competent  qualifications  and  conduct  of  foreign 
agents. 

M07  bo  im-  In  addition  to  all  the  precautions  which  have  been  men- 
tioned to  prevent  abuse  of  the  executive  trust,  in  the  mode 
of  the  President’s  appointment,  his  term  of  office,  and  the 
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precise  and  definite  limitations  imposed  upon  the  exercise  of 
his  power,  the  constitution  has  also  rendered  him  directly 
amenable  by  law  for  mal-administration.  The  inviolability 
of  any  officer  of  government  is  incompatible  with  the  re- 
publican theory,  as  well  as  with  the  principles  of  retributive 
justice.  The  President,  as  well  as  all  other  officers  of  the 
United  States,  may  be  impeached  by  the  house  of  lepr^seq-i 
tatives,  for  treason,  bribery,  and  other  high  crimes  and  mis- 
demeanors, and,  upon  conviction  by  the  senate,  removed 
from  office.*  If,  then,  neither  the  sense  of  duty,  the  force 
of  public  opinion,  nor  the  transitory  nature  of  the  seat,  are 
sufficient  to  secure  a faithful  discharge  of  the  executive 
trust,  but  the  President  will  use  the  authority  of  his  station 
to  violate  the  constitution  or  law  of  the  land,  the  house  of 
representatives  can  arrest  him  in  his  career,  by  resorting  tp 
the  power  of  impeachment. 

1 have  now  finished  a general  survey  of  the  office  of  Pre» 
sident  of  the  United  States,  and,  considering  the  nature  and 
extent  of  the  powers  necessarily  incident  to  that  station,  it 
was  difficult  to  constitute  the  office  in  such  a manner  as  to 
render  it  equally  safe  and  useful,  by  combining  in  the  struc? 
ture  of  its  powers  a due  proportion  of  energy  and  responsU 
hility.  The  first  is  necessary,  to  maintain  a firm  adminis- 
tration of  the  law  ; the  second  is  equally  requisite,  to  pre- 
serve inviolate  the  liberties  of  the  people.  The  authors  of 
the  constitution  appear  to  have  surveyed  the  two  objects 
with  profound  discernment,  and  to  have  organised  the  exr 
ecutive  department  with  consummate  skill. 
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OF  THE  JUDICIARY  DEPARTMENT. 

Aa  the  judiciary  power  is  intrusted  with  the  administra- 
tion of  justice,  it  interferes  more  visibly  and  uniformly  than 
any  other  part  of  government,  with  all  the  interesting  con- 
cerns of  social  life.  Personal  security  and  private  pro- 
perty, rest  entirely  upon  the  wisdom,  the  stability,  and  the 
integrity  of  the  courts  of  justice.  In  the  survey  which  is 
to  be  taken  of  the  judiciary  establishment  of  the  United 
States,  wewill  consider,  (1.)  Thejudges,  in  relation  to  their 
appointment,  the  tenure  of  their  office,  and  their  support 
and  responsibility.  (2.)Tho  structure,  powers,  and  officers 
of  the  several  courts. 

The  advantages  of  the  mode  of  appointment  of  public  in . 
officers  by  the  President  and  senate,  have  been  already  con- 
sidered. This  mode  is  peculiarly  6t  and  proper  in  respect 
to  the  judiciary  department.  The  just  and  vigorous  inves- 
tigation and  punishment  of  every  species  of  fraud  and  vio- 
lence, and  the  exercise  of  the  power  of  compelling  every 
man  to  the  punctual  performance  of  his  contracts,  are  grave 
duties,  not  of  tlie  most  popular  character,  though  the  faithful 
discharge  of  them  will  certainly  command  the  calm  appro- 
bation of  the  judicious  observer.  The  fittest  men  would 
probably  have  too  much  reservedness  of  manners,  and 
severity  of  morals,  to  secure  an  election  resting  on  universal 
suffrage.  Nor  can  the  mode  of  appointment  by  a large  de- 
liberative assembly,  be  entitled  to  unqualified  approbation. 

There  are  too  many  occasions,  and  too  much  temptation  for 
intrigue,  party  prejudice,  and  local  interests,  to  permit  such 
a body  of  men  to  act,  in  respect  to  such  appointments,  with 
a sufficiently  single  and  steady  regard  for  the  general  wel- 
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(are.  Id  ancient  Rome,  the  prstor  was  chosen  annually  by 
the  people,  but  it  was  in  the  comiiia  by  centuries,  and  the 
choice  was  con6ned  to  persons  belonging  to  the  patrician 
order,  until  the  close  of  the  fourth  century  of  the  city,  when 
the  office  was  rendered  accessible  to  the  plebeians  ; and 
when  they  became  licentious,  says  Montesquieu,*  the  office 
became  corrupt.  The  popular  elections  did  very  well,  as 
he  observes,  so  long  as  tiie  people  were  free,  and  magna- 
nimous, end  virtuous,  and  the  public  was  without  corrup- 
tion. But  all  plans  of  government  which  suppose  the  people 
will  always  act  with  wisdom  and  integrity,  are  plainly 
Utopian,  and  contrary  to  uniform  experience.  Government 
must  be  framed  for  man  as  be  is,  and  not  for  man  as  he 
would  be  if  be  were  free  from  vice.  Without  referring  to 
those  cases  in  our  own  country,  where  judges  have  been 
annually  elected  by  a popular  assembly,  we  may  take  the 
less  invidious  case  of  Sweden.  During  the  diets  which 
preceded  the  revolution  in  1 772,  the  states  of  the  kingdom 
sometimes  ajjpointed  commissioners  to  act  as  judges.  The 
strongest  party,  says  Catteau,'’  prevailed  in  the  trials  that 
came  before  them,  and  persons  condemned  by  one  tribunal 
were  acquitted  by  another. 

By  the  constitution  of  the  United  States, ° “ the  judges 
both  of  the  supreme  and  inferior  courts  are  to  hold  their 
offices  during  good  behaviour ; and  they  are,  at  stated  times, 
to  receive  for  their  services  a compensation  which  shall  not 
be  diminished  during  their  continuance  in  office.”  The 
tenure  of  the  office,  by  rendering  the  judges  independent, 
both  of  the  government  aud  people,  is  admirably  fitted  to 
produce  the  foee  exercise  of  judgment  in  tiie  discharge  of 
their  trust.  This  principle,  which  has  been  the  subject  of 
so  much  deserved  eulogy,  was  derived  from  the  English 
constitutiou.  The  English  judges  anciently  held  their  seats 
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at  the  pleasure  of  the  king,  and  so  does  the  lord  chancellor 
to  this  day.  It  is  easy  to  perceive  what  a dangerous  infiu- 
ence  this  must  have  given  to  the  king  in  the  administration 
ofjustice,  in  cases  where  the  claims  or  pretensions  of  the 
crown  were  brought  to  bear  upon  the  rights  of  a private 
individual.  But,  in  the  time  of  Lord  Coke,'  the  barons  of 
the  exchequer  were  created  during  good  behavionr,  and  so 
ran  the  commissions  of  the  common  law  judges  at  the  re- 
storation of  Charles  II.'’  It  was  still,  however,  at  the  plea- 
sure of  the  crown,  to  prescribe  the  form  of  the  commission, 
until  the  act  of  settlement,  of  12  and  13  Wm.  III.  c.  2,  which 
Was  in  the  nature  of  a fundamental  charter,  imposing  further 
limitations  upon  the  crown,  and  adding  fresh  securities  to 
the  Protestant  succession,  and  the  rights  and  liberties  of  the 
subject.  It  established  that  the  commissions  of  the  judges 
he  made  (fuamdiu  se  bene  getserint,  tlraugh  they  were  still 
to  be  removeable  upon  the  address  of  both  houses  of  parlia- 
ment.* The  excellence  of  this  provision  has  recommended 
the  adoption  of  it  by  other  nations  of  Europe.  It  was  in- 
corporated into  one  of  the  modern  reforms  of  the  constitu- 
tion of  Sweden, '*  and  it  was  an  article  in  the  French  consti- 
tution of  1791,  and  in  the  French  constitution  of  1795,  and 
it  was  inserted  in  the  constitutional  charter  of  Louis  XVIII. 
The  same  stable  tenure  of  the  judges  is  contained  in  a pro- 
vision in  the  Dutch  constitution  of  1814,  and  it  is  a prin- 
ciple which  likewise  prevails  in  most  of  our  state  constitu- 
tions, and,  in  some  of  them,  under  modifications  more  or  less 
extensive  and  injurious. 

In  monarchical  governments,  the  independence  of  the  ju- 


a 4 Inti.  1 1 7. 
h 1 Sid.  S. 

c The  English  judges,  notwithslnnding  the  form  of  their  com- 
miseionB,  continued  to  consider  that  the  demise  of  the  crown  vacated 
their  eeate.  But  this  imperfection  was  removed  by  the  ntatuo  of  I 
Geo.  III.  enacted  at  the  recommendation  of  the  king. 
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diciary  is  essential  to  guard  the  rights  of  the  subject  from  the 
injustice  of  the  crown ; but  in  republics  it  is  equally  salu- 
tary, in  protecting  the  constitution  and  laws  from  the  en- 
croachments and  the  tyranny  of  faction.  Laws,  however 
wholesome  or  necessary,  are  frequently  the  object  of  tem- 
porary aversion,  and  sometimes  of  popular  resistance.  It 
is  requisite  that  the  courts  of  justice  should  be  able,  at  all 
times,  to  present  a determined  countenance  against  all  li- 
centious acts  ; and,  to  give  them  the  firmness  to  do  it,  the 
judges  ought  to  be  confident  of  the  security  of  their  stations. 
Nor  is  an  independent  judiciary  less  useful  as  a check  upon 
the  legislative  power,  which  is  sometimes  disposed,  from 
the  force  of  passion,  or  the  temptations  of  interest,  to  make 
a sacrifice  of  constitutional  rights ; and  it  is  a wise  and  ne- 
cessary principle  of  our  government,  as  will  be  shown  here- 
after in  the  course  of  these  lectures,  that  legislative  acu 
are  subject  to  the  severe  scrutiny  and  impartial  interpreta- 
tion of  the  courts  of  justice,  who  are  bound  to  regard  the 
constitution  as  the  paramount  law,  and  the  highest  evidence 
of  the  will  of  the  people. 

The  provision  for  the  permanent  support  of  the  judges 
is  well  calculated,  in  addition  to  the  tenure  of  their  office, 
to  give  them  the  requisite  independence.  • It  tends  also  to 
secure  a succession  of  learned  men  on  the  bench,  who,  in 
consequence  of  a certain  nndiminished  support,  are  enabled 
and  induced  to  quit  the  lucrative  pursuits  of  private  busi- 
ness for  the  duties  of  that  impostant  station.  The  consti- 
tution of  the  United  States,  on  this  subject,  was  an  improve- 
ment upon  all  our  previously  existing  constitutions.  By  the 
English  act  of  settlement  of  12  and  13  William  III.  it  was 
declared  that  the  salaries  of  the  judges  should  be  ascertained 
and  eitahluhed  ; but  by  the  statute  of  1 Geo.  Ill . the  salaries 
of  the  judges  were  absolutely  secured  to  them  during  the 
continuance  of  their  commissions.  The  constitution  of 
Massachusetts  followed  the  declaration  in-thc  English  statute 
of  William,  and  provided  that  permanent  and  honourable 
salaries  should  be  established  by  law  for  the  judges  ; but 
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this  was  not  sufficiently  precise  and  definite,  and  the  more 
certain  provision  in  the  constitution  of  the  United  States  has 
been  wisely  followed,  in  the  subsequent  constitutions  of  most 
of  the  individual  states.  The  constituUon  of  New-York,  as 
amended  in  1821,  is  an  exception  to  this  remark,  and  it 
left  the  judiciary  department  in  a more  dependent  condition, 
and  under  greater  disabilities,  than  it  found  it,  and  greater 
than  in  any  of  those  states  in  the  Union,  or  in  any  of  those 
governments  in  Europe,  whose  constitutions  have  been  re* 
cently  reformed. 

But  though  the  constitution  of  the  United  States  has  rcu> 
dered  the  courts  of  justice  independent  of  undue  influence 
from  the  other  departments,  it  has  made  them  amenable  for 
any  corrupt  violation  of  their  trust.  The  house  of  repre* 
sentatives,  as  we  have  already  seen,  is  invested  with  the 
power  of  impeachment,  and  tiie  judges  may,  by  that  process, 
be  held  to  answer  before  the  senate,  and,  if  convicted,  they 
may  be  removed  from  ofiice. 

The  federal  judiciary  being  thus  established  on  principles  ^tntorthc 
which  are  essential  to  maintain  that  department  in  a proper 
state  of  independence,  and  to  secure  die  pure  and  vigorous 
administradon  of  the  law,  the  consdtudon  proceeded  to  de- 
signate, with  comprehensive  precision,  the  objects  of  its  ju- 
risdiction. The  judicial  power  extends*  to  all  cases  in  law 
and  equity  arising  under  the  constitution,  the  laws  and  trea- 
des  of  the  Union  ; to  all  cases  affecting  ambassadors,  other 
public  minister.*!,  and  consuls  ; to  all  cases  of  admiralty  and 
maridme  jurisdiction  ; to  controversies  to  which  the  United 
States  shall  be  a party  ; to  controversies  between  two  or 
more  states  ; to  controversies  between  a state,  when  plain- 
dfl*,  and  cidzens  of  another  state,  or  foreign  citizens  or  sub- 
jects ; to  controversies  between  cidzens  of  diflerent  states, 
and  between  cidzens  of  the  same  state,  claiming  lands  under 
grants  of  diflerent  states  ; and  between  a state,  or  citizens 


a Art.  3.  sec.  2.  Amt/idmenlt  to  the  ComtitutUm,  art.  II. 
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thereof,  and  foreign  states ; and  between  citizens  and  Ib^ 
reigners.  The  propriety  and  fitness  of  these  judicial  powers 
seem  to  result,  as  « necessary  consequence,  from  the  union 
of  these  states  in  one  national  government,  and  they  may  be 
considered  to  be  requisite  to  its  existence.  The  judicial 
power  in  every  government  must  be  co-extensive  witli  the 
power  of  legislation.  Were  there  no  power  to  interpret,  pro^ 
nounce,  and  execute  the  law,  the  government  would  either 
perish  through  its  own  imbecility,  as  was  the  case  with  the 
articles  of  confederation,  or  other  powers  must  be  assumed 
by  the  legislative  body,  to  the  destruction  of  liberty.  That 
the  interpretation  of  treaties,  and  the  cases  of  foreign  mi- 
nisters and  maritime  matters,  are  properly  conbded  to  the 
federal  courts,  appears  from  the  close*  connexion  those 
cases  have  with  the  peace  of  the  Union,  the  confusion  that 
different  proceedings  in  the  separate  states  would  tend  to 
produce,  and  the  responsibility  which  the  United  States  are 
under  to  foreign  nations  for  the  conduct  of  all  its  members. 
The  other  cases  of  enumerated  jurisdiction  are  evidently  of 
national  concern,  and  they  constitute  one  of  the  principal 
motives  to  union,  and  one  of  the  principal  cases  of  its  ne- 
cessity, which  was  the  insurance  of  the  domestic  tranquillity. 
The  want  of  a federal  judiciary  to  embrace  these  important 
subjects,  was  once  severely  felt  in  the  German  confederacy, 
and  disorder,  license,  and  desolation,  reigned  in  that  unhap- 
py country,  until  the  establishment  of  the  imperial  cham- 
ber by  the  Emperor  Maximilian,  near  the  close  of  the 
teenth  century;  and  that  jurisdiction  was  afterwards  the 
great  source  of  order  and  tranquillity  in  the  Germanic  body.* 
The  judicial  power,  as  it  originally  stood,  extended  to 
suits  prosecuted  against  one  of  the  United  States  by  citi- 
zens of  another  state,  or  by  citizens  or  subjects  of  any  lb- 
reign  state  ; but  the  states  were  not  willing  to  submit  to  be 
arraigned  as  defendants  before  the  federal  courts,  at  the  in- 


a JRxjberiion'i  Ckartu  K.  vo).  1.  183.  395*  397, 
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stance  of  private  persons,  be  the  cause  of  action  what  it 
may.  The  decision  of  the  Supreme  Court  of  the  United 
States,  in  the  case  of  Chisholm  v.  77/e  State  of  Georgia,' 
decided  in  1793,  and  in  which  it  was  adjudged,  that  a state 
was  suable  by  citizens  of  another  state,  gave  much  dissatis- 
faction, and  the  legislature  of  Georgia  carried  their  opposi- 
tion to  an  open  defiance  of  the  judicial  authority.  The  in- 
expediency of  the  power  appeared  so  great,  that  Congress, 
in  1 794,  proposed  to  the  states  an  amendment  to  that  part  of 
the  constitution,  and  it  was  subsequently  amended  in  this 
particular  under  the  provision  in  the  fifth  article.  It  was 
declared  by  the  amendment,'’  that  the  judicial  power  of  the 
United  States  should  not  be  construed  to  extend  to  any  suit 
in  law  or  equity,  commenced  or  prosecuted  against  one  of 
tlie  United  States,  by  citizens  of  another  state,  or  by  citi- 
*ens  or  subjects  of  any  foreign  state.  The  inhibition  ap- 
plies only  to  citizens  or  subjects,  and  does  not  extend  to 
suits  by  a state,  or  by  foreign  states  or  powers.'  They  re- 
tain the  capacity  to  sue  a state  as  it  was  originally  granted 
by  the  constitution  ; and  the  Supreme  Court  has  original 
jurisdiction  in  the  case  of  suits  by  a foreign  state  against  one 
of  the  members  of  the  Union.'' 

With  these  general  remarks  on  the  constitutional  princi- 
ples of  the  judiciary  department,  and  the  objects  of  itsjau- 
thority,  we  proceed  to  a particular  examination  of  the  se- 
veral courts  of  the  United  States,  as  ordained  by  law. 


a 2 Dallas,  419. 

6 Amendmtntt,  art.  II. 

c The  Cherokee  Nation  v.  Georgia,  5 Pelert’  U.  S,  Rep,  1.  New- 
Jersey  v.  New- York,  lOid.  284. 

d Blair,  J.  and  Cushing,  J.  in  Chisholoi  v.  State  of  Georgia,  2 Dal- 
las, 419.  That  a foreign  prince  or  state  may  sue  in  our  own,  as  well 
88  in  the  English  courts  of  law  and  equity,  see  King  of  Spain  v. 
Oliver,  I Peters’  Cir.  Rep.  27G.  The  Colombian  Government  v. 
Rothschild,  I Simons,  10 1.  King  of  Spain  v.  Machado,  4 Russel,  238. 
I Dow  P.  C.  JV.  S.  195.  S.  C. 

VoL.  I.  38 
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*c«uS*  (*')  Supreme  Court  was  instituted  by  the  constitu- 
tion, which  ordained*  that  the  judicial  power  of  the  United 
States  should  be  vested  in  one  Supreme  Court,  and  in  such 
inferior  courts  as  Congress  might,  from  time  to  time,  ordain 
and  establish.  But  it  received  its  present  organization  from 
Congress,  for  the  constitution  had  only  declared,  in  general 
terms,  that  there  should  be  a Supreme  Court,  with  certain 
original  and  appellate  powers.  It  consists  of  a chief  Justice, 
and  six  associate  justices,  any  four  of  whom  make  a quorum  ; 
and  it  holds  one  term  annually,  at  the  seat  of  government, 
commencing  on  the  second  Monday  in  January.*’  But 
though  four  of  the  judges  arc  requisite  for  business  in  gene- 
ra], yet  any  one  or  more  of  them  ma}'  make  all  necessary 
orders  in  a suit,  preparatory  to  the  hearing  or  trial,  and 
continue  the  court,  from  day  to  day,  in  the  absence  of  a 
. quorum  ; and  the  judge  of  the  fourth  circuit  attends  at  the 
city  of  Washington,  on  the  first  Monday  of  August,  an- 
nually, for  interlocutory  matters. 

The  Supreme  Court  has  exclusive  jurisdiction  of  all  con- 
troversies of  a civil  nature,  where  a state  is  a party,  except 
in  suits  by  a state  against  one  or  more  of  its  citizens,  or 
agsunst  citizens  of  other  states,  or  aliens,  in  which  cases  it 
has  original,  but  not  exclusive  jurisdiction.  It  has  also, 
exclusively,  all  such  jurisdiction  of  suits,  or  proceedings 
against  ambassadors,  or  other  public  ministers,  or  their 
domestics,  or  domestic  servants,  as  a court  of  law  can  have 
or  exercise,  consistently  with  the  law  of  nations ; and  ori- 
ginal, but  not  exclusive  jurisdiction,  of  all  suits  brought  by 
ambassadors  or  other  public  ministers,  or  in  w^iich  a consul 
or  vice-consul  shall  be  a party.'  The  Supreme  Court  was 
also  clothed  by  the  constitution''  with  appellate  jurisdiction, 


a Art.  3.  see.  I.  . 

b Act)  of-  Confirm  of  29th  April,  1C02,  February  Hth,  1007,  sec. 
b,  4th  May,  arul  2\it  January,  1029,  sec.  1,2. 
e Act  of  Can^rtH,  SepUmber  24th,  1709, see.  13. 

d Art.  3.  MC.  2. 
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under  such  exceptions  and  regulations  as  Congress  should 
prescribe  ; and,  by  the  judiciary  act  of  1789,  appeals  lie  to 
this  court  from  the  Circuit  Courts,  and  the  courts  of  the 
several  states.  Final  judgments  and  decrees,  in  civil  actions, 
and  suits  in  equity  in  the  CircuitCourts  of  the  United  States, 
whether  brought  there  by  original  process,  or  removed  there  - 
from  the  state  courts,  or  by  appeal  from  the  District  Courts, 
in  cases  where  the  matter  in  dispute  exceeds  2,000  dollars, 
exclusive  of  costs,  may  be  re-examined,  by  writ  of  error,  and 
reversed  or  affirmed,  in  the  Supreme  Court.*  Final  judg- 
ments and  decrees  in  the  Circuit  Courts,  in  cases  of  admi- 
ralty and  maritime  jurisdiction,  and  of  prize  or  no  prize, 
where  the  matter  in  dispute  exceeds  2,000  dollars,  exclusive 
of  costs,  may  be  reviewed  on  appeal  in  the  Supreme  Court ; 
and  in  admiralty  and  prize  cases,  new  evidence  is  admitted 
to  be  receivable  on  appeal  in  the  Supreme  Court.'"  This 
admission  is  conformable  to  the  doctrine  and  usage  of  ap- 
pellate courts  of  admiralty,  permitting  the  parties,  upon  the 
appeal,  to  introduce  new  allegations  and  new  proofs,  and  to 
add  new  counts  to  the  libcl.°  So,  also,  a final  judgment  or 
decree  in  any  suit  in  the  highest  court  of  law  or  equity  of  a 
state,  may  be  brought  np  on  error  in  point  of  law,  to  the 
Supreme  Court  of  the  United  States,  provided  the  validity 
of  a treaty,  or  statute  of,  or  authority  exercised  under  the 
United  States,  was  drawn  in  question  in  the  state  court,  and 
the  decision  was  against  that  validity ; or  provided  the  va- 
lidity of  any  state  authority  was  drawn  in  question,  on  the 
ground  of  its  being  repugnant  to  the  constitution,  treaties, 
or  laws  of  the  United  States,  and  the  decision  was  in  favour 
of  its  validity  ; or  provided  the  construction  of  any  clause 
of  the  constitution,  or  of  a treaty,  or  statute  of,  or  commis- 
sion held  under  the  United  States,  was  drawn  in  question, 
and  the  decision  was  against  the  title,  right,  privilege,  or 


a Act  o/"  1789,  sec.  22. 
b Act  of  Congrets,  March  2</,  1803,  sec.  1 1. 
t Th«  Marianna  Flora,  1 1 meaton,  38. 
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exemption,  specially  claimed  under  the  authority  of  the 
Union.*  Upon  error  from  a decision  in  a state  court,  no 
other  error  can  be  assigned  or  regarded,  Uiaii  such  as  ap- 
pears upon  the  face  of  the  record,  and  immediately  respects 
the  questions  of  validity,  or  construction  of  the  consti- 
tution, treaties,  statutes,  commissions,  or  authorities  in 
dispute. 

The  Supreme  Court  is  also  armed  with  that  superintend- 
ing authority  over  the  inferior  courts,  which  ought  to  Ite 
deposited  in  the  highest  tribunal  and  dernier  resort  of  the 
people  of  the  United  States.  It  has  power  to  issue  writs  of 
prohibition  to  the  District  Courts,  when  proceeding  as  courts 
of  admiralty  and  maritime  jurisdiction,  and  to  issue  writs  of 
mandamus,  in  cases  warranted  by  the  principles  and  usages 
of  law,  to  any  courts  appointed,  or  persons  holding  office 
under  the  authority  of  the  United  States.'’  This  court,  and 
each  of  its  judges,  have -power  to  grant  writs  of  ne  exeat  and 
of  injunction,  but  the  former  writ  cannot  be  granted  unless 
a suit  in  equity  be  commenced,  and  satisfactory  proof  be 
made  that  the  party  designs  quickly  to  leave  the  United 
States  ; and  no  injunction  can  be  granted  to  stay  proceed- 
ings in  a state  court,  nor  in  any  case,  without  reasonable 
notice  to  the  adverse  party.'  All  the  courts  of  the  United 
States  have  power  to  issue  writs  of  scire  facias,  habeas 
corpus,  and  all  other  writs  not  specially  provided  by 
statute,  which  may  be  necessary  for  the  exercise  of  their  re- 
«nective  jurisdictions,  and  agreeable  to  the  principles  and 
usages  of  law."'  So  the  judges  of  the  Supreme  Court,  as 


a Jlctqf  SepltmherQUh,  1789,  sec.  25. 

6 Aclqf^  itk  September,  1789,  sec.  13. 
c ,1ct  of  Congress,  Jflarch  ^tl,  1793,  sec.  5. 

(i  Jtcl  of ‘24th  of  September,  1789,  sec.  14.  Tlie  Judiciary  .Act.  of 
1789,  sec.  1 7,  gave  to  the  courts  of  the  United  States  power  to  punish, 
by  fine  or  imprisonment,  at  the  discretion  of  the  courts,  all  contempts 
of  authority,  in  any  cau.se  or  hearing,  before  the  same.  But  the  act 
of  Congress,  of  March  2d,  1831,  sec.  48,  limited  and  defined  this 
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well  as  the  judges  of  the  District  Courts,  ma^'jby  hahea$~  cor- 
pus, relieve  the  citizens  from  all  manner  of  unjust  imprison- 
ment occurring  under  or  by  colour  of  the  authority  of  the 
United  States,* 

(2,)  The  Circuit  Courts  arc  established  in  each  district 
(with  one  or  two  exceptions)  of  the  seven  great  circuits  into 
which  the  United  States  are  divided.  The  first  circuit  is 
composed  of  the  districts  of  Maine,  New-Hampshire,  Mas- 
sachusetts, and  Rhode  Island  ; the  second  circuit,  of  the  dis-' 
tricts  of  Connecticut,  V'ermont,  and  the  southern  district  of 
New-York;  the  third  circuit,  of  the  district  of  New-Jersey, 
and  the  eastern  district  of  Pennsylvania ; the  fourth  circuit, 
of  the  districts  of  Maryland  and  Delaware ; the  fifth  circuit, 
of  the  district  of  North  Carolina,  and  the  eastern  district  of 
Virginia;  the  sixth  circuit,  of  the  districts  of  South  Carolina 
and  Georgia ; and  the  seventh  circuit,  of  the  districts  of 
Kentucky,  East  and  West  Tennessee,  and  Ohio,  In  each 
district  of  these  circuits,  two  Circuit  Courts  are  annually 
held  by  one  of  the  Judges  of  the  Supreme  Court  and  the 
district  Judge  of  the  district;  but  the  Supreme  Court  may, 
in  cases  where  special  circumstances  shall  in  their  Judgment 
render  the  same  necessary,  assign  two  of  the  Judges  of  the 
Supreme  Court  to  attend  a Circuit  Court,  and  when  the  dis- 
trict Judge  shall  be  absent,  or  shall  have  been  counsel,  or  be 
interested  in  the  cause,  the  Circuit  Court  may  consist  only 
of  a Judge  of  the  Supreme  Court,*'  These  circuits  do  not 


power,  by  declaring  that  the  power  to  issue  attachments,  and  inflict 
summary  punishments,  for  contempt  of  court,  shall  not  be  construed 
to  extend  to  any  cases  except  the  misbehaviour  of  any  person  in  the 
presence  of  the  court,  or  so  near  thereto  as  to  obstruct  the  adminis- 
tration of  justice  ; and  the  misbehaviour  of  any  of  the  officers  of  tlie 
said  courts  in  their  official  transactions  ; and  tlie  disobedience,  or  re- 
sistance, by  any  officer  of  the  said  courts,  party,  juror,  witness,  or 
imy  other  person,  to  any  lawful  writ,  process,  order,  rule,  decree,  or 
oommand  of  the  said  courts, 

a Act  ofiMh  Septemher,  1739,  sec,  14, 

b Acts  of  March  2,  1793,  sec,  1.  April  29tA,  tfi02,  sec.  1.  f>l- 
ruary  24/A,  1B07,  sec,  S.  March  22d,  1808,  see.  1.  March  30th, 
1820, see.  1, 


Circuit 

Couru. 


Digitized  by  Google 


302 


JURISPRUDENCE  OF 


[Part  II. 


include  the  states  of  Alabama,  Louisiana,  Mississippi, 
Missouri,  Illinois,  Indiana,  the  northern  district  of  New- 
York,  tlie  western  district  of  Pennsylvania,  and  the  western 
district  of  V irginia.  The  want  of  Circuit  Courts  in  those 
parts  of  the  Union  is  supplied  by  the  grant  of  the  powers  and 
jurisdiction  of  Circuit  Courts  to  the  District  Courts.* 

These  Circuit  Courts,  thus  organized,  are  vested  with  ori- 
ginal cognizance,  concurrent  with  the  courts  of  the  several 
states,  of  all  suits  of  a civil  nature  at  common  law  or  in  equi- 
ty, where  the  matter  in  dispute  exceeds  500  dollars,  exclu- 
sive of  costs,  and  the  United  States  are  plaintiffs,  or  an  alien 
is  a party,  or  the  suit  is  between  a citizen  of  the  state  where 
the  suit  is  brought,  and  a citizen  of  another  state.**  They 
have  likewise  exclusive  cognizance,  except  in  certain  cases 
which  will  be  hereafter  mentioned,  of  all  crimes  and  oden- 
ces  cognizable  under  the  authority  of  the  United  Slates, 
exceeding  the  degree  of  ordinary  misdemeanors,  and  of 
them  they  have  concurrent  jurisdiction  with  the  District 
Courts.  But  no  person  can  be  arrested  in  one  district  for 
trial  in  another,  and  no  civil  suit  can  be  brought  against  an 
inhabitant  of  the  United  States  out  of  his  district;  and  the 
act  of  Congress  provides  against  the  assumption  of  federal 
jurisdiction  to  be  created  by  the  assignment  of  promissory 
notes,  or  other  choses  in  action,  except  foreign  bills  of  ex- 
change. The  Circuit  Court  have  also  appellate  jurisdic- 
tion from  all  final  decrees  and  judgments  in  the  District 
Courts,  where  the  matter  in  dispute,  exclusive  of  costs,  ex- 
ceeds 50  dollars.'  If  tlie  remedy  be  on  fiual  decrees  in  the 
District  Courts,  in  cases  of  admiralty  and  maritime  jurisdic- 
tion, it  is  by  appeal  ; and  if  on  final  judgments  in  civil  ac- 
tions, it  is  by  writ  of  error.  And  if  any  suit  be  commenced 


a of  Congreit,  Felruary  9,  t831. 

b Tlie  damages,  laid  in  tlie  declaration,  if  they  exceed  }500,  give 
the  jurisdiction  as  to  the  matter  in  dispute.  Muds  v.  Dupont,  2 Wath. 
Cir.  R.  463. 

c Act  of  Sfiitembcr  2Bth,  1789, sec.  It.  51, 22.  Act  rf3d  Marrh, 
1809,  tec.  It. 
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in  a state  court  against  an  alien,  or  by  a citizen  of  tiie  state  in 
which  the  suit  is  brought  against  a citizen  of  another  state, 
or  against  a citizen  of  the  same  state  claiming  lands  under 
a grant  from  another  state,  and  the  matter  in  dispute  ex- 
ceeds 500  dollars,  exclusive  of  costs,  the  defendant,  on 
giving  security,  may  remove  the  cause  to  the  next  Circuit 
Court.*  The  Circuit  Courts  have  also  original  cognizance  in 
equity  and  at  law  of  all  suits  arising  under  any  law  of  the 
United  States  relative  to  copyrights,  and  the  rights  growing 
out  of  inventions  and  discoveries,  and  to  protect  such  rights 
by  injunction.*  The  jurisdiction  in  cases  o(  copyrights  ap- 
plies, without  regard  to  the  character  of  the  parties,  or  the 
amount  in  controversy;  and  with  respect  to  tlie  jurisdiction 
of  the  Circuit  Courts,  it  maybe  laid  down  as  the  settled  doc- 
trine, that  they  are  courts  of  limited,  though  not  of  inferior 
jurisdiction  ; and  it  is  necessary,  therefore,  that  there  should 
* appear  upon  the  record  of  a Circuit  Court,  the  facts  or  cir- 
cumstances which  give  jurisdiction,  either  expressly  or  by 
necessary  legal  intendment.' 

(3.)  The  nistrict,  as  well  as  the  Circuit  Courts,  are  de-  coilu! 
rived  from  the  power  granted  to  Congress  by  the  constitu- 
tion, of  constituting  tribunals  inferior  to  the  Supreme 
Court.'*  The  United  States  are  at  present  divided  into 
thirty-three  districts,  which  generally  consist  of  an  entire 
state  ; but  in  New-York,  Pennsylvania,  Virginia,  North 
Carolina,  Tennessee,  Louisiana  and  Alabama,  there  are 
more  districts  than  one.  A court  is  established  in  each  dis- 
trict, consisting  of  one  judge,  who  holds  annually  four  stated 
terms,  and  also  special  courts,  in  his  discretion. 

The  District  Courts  have,  exclusive  of  the  state  courts, 


a Act  of  2Ath  September,  1789,  sec.  12. 

h Act  of  171A  April,  1800,  ch.  25.  sec.  3.  and  of  February  I5M, 
1819,  sec.  I. 

e Stanley  v.  The  Bank  of  America,  4 Dallai,  II.  M'Cormick  v. 
Sullivant,  10  Wheaton,  192. 
d Art.  1.  sec.  8. 
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cognizance  of  all  lesser  crimes  and  offences  cognizable 
under  the  aulliority  of  tlie  United  States,  and  committed 
within  their  respective  districts,  or  upon  the  high  seas,  and 
which  are  punishable  by  fine  not  exccecding  500  dollars,  by 
imprisonment  not  exceeding  six  months,  or  when  corporal 
punishment,  not  exceeding  thirty  stripes,  is  to  be  inflicted. 
They  have  also  exclusive  original  cognizance  of  all  civil 
causes  of  admiralty  and  maritime  jurisdiction,  of  seizures 
under  impost,  navigation,  or  trade  laws  of  the  United  States, 
where  the  seizures  are  made  upon  the  high  seas,  or  on  wa- 
ters within  their  districts  navigable  from  the  sea  with  vessels 
of  ten  or  more  tons  burthen  ; and  also  of  all  other  seizures 
made  under  the  laws  of  the  United  States  ; and  also  of  all 
suits  for  penalties  and  forfeitures  incurred  under  those  laws. 
They  hav^  also  cognizance,  concurrent  with  the  Circuit 
Courts,  and  the  state  courts,  of  causes  where  an  alien  sues 
for  a tort  committed  in  violation  of  the  law  of  nations,  or  of 
a treaty  of  the  United  States  ; and  of  all  suits  at  common 
laWf  in  which  the  United  States  are  plaintiffs,  and  the  matter 
in  dispute  amounts,  exclusive  of  costs,  to  100  dollars.  They 
have  jurisdiction,  likewise,  exclusive  of  the  courts  of  the 
several  states,  of  all  suits  against  consuls  or  vice-consuls, 
except  for  offences  above  the  magnitude  which  has  been 
mentioned.*  They  have  also  cognizance  of  complaints,  by 
whomsoever  instituted,  in  cases  of  captures  made  within 
the  waters  of  the  United  States,  or  within  a marine  league 
of  its  coasts  and  to  repeal  patents  unduly  obtained.' 

The  judges  of  the  District  Courtshave  also, in  cases  where 
the  party  has  not  had  a reasonable  time  to  apply  to  the 
Circuit  Court,  as  full  power  to  grant  writs  of  injunction  to 
operate  within  their  respective  districts,  as  is  e.xercised  by 
the  judges  of  the  Supreme  Court,  and  to  continue  until  the 


a of  2Ath  SepiemheVy  1789,  sec.  10, 

h Act  of  April  ^Othy  1918,  sec.  7. 

c Aclof  CongrtSMy  February  21«/,  1793,  ch.  11.  sec.  10- 
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next  Circuit  Court.*  They  may  also  ^ant  injunctions,  in 
particular  cases,  under  the  act  for  the  better  organization  of 
the  treasury  department.^ 

In  addition  to  these  general  powers  vested  in  the  District 
Courts,  they  have,  in  those  cases  where  the  districts  are  so 
situated  as  not  to  permit  conveniently  the  presence  of  a 
judge  of  the  Supreme  Court,  the  powers  of  a Circuit  Court 
superadded  to  their  ordinary  powers  of  a District  Court.’ 

To  guard  against  the  inconvenience  of  a difference  of 
opinion  between  the  circuit  judge  and  the  district  judge, 
when  holding  together  a Circuit  Court,  it  is  provided  by  law, 
that  in  all  cases  of  appeal  or  error,  from  the  District  to  the 
Circuit  Court,  judgment  is  to  be  rendered  in  conformity,  to 
the  opinion  of  the  judge  of  the  Supreme  Court,  presiding 
in  such  Circuit  Court.  And  in  all  other  cases  of  a disagree- 
ment of  opinion  between  the  circuit  and  district  judges,  the 
point  may  be  certified  into  the  Supreme  Court  for  its  deci- 
sion; but  in  no  case  shall  imprisonment  be  allowed,  or 
punishment  inflicted,  where  the  judges  of  the  Circuit  Court 
are  divided  in  opinion  upon  the  question.'^ 

The  superior  courts  of  the  several  territories  of  the 
United  States,  in  which  no  District  Court  is  established,  have 
the  enlarged  jurisdiction  of  Circuit  Courts,  subject  to  revision 
by  writ  of  error  and  appeal  to  the  Supreme  Court.*  The 
district  and  territorial  judges  of  the  United  States  are  re- 
quired to  reside  within  their  respective  jurisdictions ; and  no 
federal  judge  can  act  as  counsel,  or  be  engaged  in  the 
practice  of  the  law.' 


o Act  of  Febrtiary  I3tA,  1807,  sec.  1. 

6 Act  of  May  151A,  1820,  sec.  4 and  5. 

c Act  of  ConfcTut,  19(/t  February,  1831.  This  U the  case  in  re- 
spect to  the  northern  district  of  New-Vork,  the  western  district  of 
Pennsylvnnin.the  district  of  Indiana,  the  district  of  Illinois,  the  dis- 
trict of  Missouri,  the  district  of  Mississippi,  the  eastern  district  of 
Louisiana,  and  the  northern  and  southern  districts  of  Alabama. 
d Act  <f  April  291A,  1802,  sec.  5,  6. 

< Act  of  March  3d,  180o,  sec.  f. 
f Act  of  December  181A,  1812,  sec.  1. 

VoL.  I.  39 
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(4.)  The  state  courts  are,  in  some  cases,  invested  by  acts 
COU.U.  of  Congress,  with  the  cognizance  of  cases  arising  under  the 
laws  of  the  United  States.  By  the  acts  of  March  8th,  1 806, 
and  April  21st,  1808,  and  March  3d,  1815,  the  county 
courts  within,  or  adjoining  the  revenue  districts,  in  certain 
parts  of  the  states  of  New-York,  Pennsylvania,  and  Ohio, 
are  authorized  to  take  cognizance  of  prosecutions  for  flues, 
penalues,  and  forfeitures,  arising  under  the  revenue  laws  of 
the  United  States;  and  the  state  or  county  courts  adjoining 
any  collection  district,  in  relation  to  taxes  or  internal  duties 
which  may,  at  any  time  hereafter,  be  assessed,  have  cogiii- 
xance  of  all  suits  for  taxes,  duties,  fines,  penalties,  and  for- 
feitures, arising  thereon." 

In  attending  to  this  general  survey  of  the  organization 
of  the  judiciary  establishment  of  the  United  States,  it  will 
be  perceived,  that  all  the  great  features  of  the  system  arc 
to  be  found  in  the  act  of  Congress  which  was  passed  in 
September,  1789,  at  the  first  session  of  the  first  Congress 
under  the  present  constitution.  That  act  has  stood  the  test 
of  experience  since  that  time,  with  very  little  alteration  or 
improvement,  and  this  fact  is  no  small  evidence  of  the  wisdom 
of  the  plan,  and  of  its  adaptation  to  the  interest  and  con- 
venience of  the  country.  The  act  of  1789  was  the  work 
of  much  profound  reflection,  and  of  great  legal  knowledge ; ' 

and  the  system  then  formed  and  reduced  to  practice  has’ 
been  so  successful,  and  so  beneficial  in  its  operation,  that 
the  administration  of  justice  in  the  federal  courts  has  been 
constantly  rising  in  influence  and  reputation. 

The  principal  officers  of  the  courts  are  attorneys  and 
counsellors,  clerks  and  marshals. 

(1  •)  Attorneys  and  counsel  are  regularly  admitted  by  the 
several  courts,  to  assist  the  parties  in  their  pleadings,  and  in 
the  conduct  of  their  causes,  in  those  cases  in  which  the  par- 
ties do  not  appear  and  manage  their  own  causes  personally, 


a V'ule  infra. 
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as  they  are  expressly  permitted  to  do.*  This  privilege  con- 
ceded to  parlies,  though  reasonable  in  itself,  is  upon  the 
whole  useless,  and  the  necessity  of  a distinct  profession,  to 
render  the  application  of  the  law  easy  and  certain  to  every 
individual  case,  has  always  been  fell  in  every  country  under 
the  government  of  written  law.  As  property  becomes  se- 
cure, and  the  arts  are  cultivated,  and  commerce  flourishes, 
and  when  wealth  and  luxury  are  introduced,  and  create  the 
infinite  distinctions  and  refinements  of  civilized  life,  the  law 
will  gradually  and  necessarily  assume  the  character  of  a com- 
plicated science,  requiring  for  its  application  the  skill  and 
learning  of  a particular  profession.  After  the  publication  of 
the  twelve  tables,  suitors  at  Rome  were  obliged  to  resort  to 
the  assistance  of  their  patrons,  and  judicial  proceedings  be- 
came the  study  and  practice  of  a distinct  and  learned  body  of 
men.'"  The  division  of  advocates  into  attorneys  and  coun- 
sel has  been  adopted  from  the  prevailing  usage  in  the  Eng- 
lish courts.  The  business  of  the  former  is  to  carry  on  the 
practical  and  more  mechanical  parts  of  the  suit,  and  of  the 
latter  to  draft  or  review  and  correct  tlie  special  pleadings, 
to  manage  the  cause  at  the  trial,  and  also  during  the  whole 
course  of  the  suit,  to  apply  established  principles  of  law  to 
the  exigencies  of  the  case.  In  the  Supreme  Court  of  the 
United  States,  the  two  degrees  of  attorney  and  counsel  are 
kept  separate,  and  no  person  is  permitted  to  practise  both 
as  attorney  and  counsellor  in  that  court.  This  was  by  a 
rule  of  the  court  in  February,  1790 ; and  when,  afterwards, 
in  August,  1801,  the  court  declared  that  counsellors  might 
be  admitted  as  attorneys,  on  taking  the  usual  oath,  this  did 
not  mean  or  imply,  that  if  a counsellor  was  thus  admitted 
an  attorney,  he  could  continue  to  act  as  counsellor.  He 
roust  make  his  election  between  the  two  degrees.  In  all  the 
other  courts  of  the  United  States,  as  well  as  in  the  courts  of 


a Act  of2ith  Srptember,  t789,nec.  35. 
b Oravina,  de  Ortu  el  Prog.  Jur.  Civ.  sec.  33.  40. 
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New-York,  the  same  person  can  be  admitted  to  the  two  de- 
grees of  attorney  and  counsel,  and  exercise  the  powers  of 
each. 

Besides  the  ordinary  attorneys,  the  statute  has  directed,' 
that  a meet  person,  learned  in  the  law,  be  appointed  to  act 
as  attorney  general  of  the  United  States,  and  besides  special 
and  incidental  duties,  it  is  made  generally  his  duty  to  prose- 
cute smd  conduct  all  suits  in  the  Supreme  Court,  in  which  the 
United  States  are  concerned,  and  to  give  his  advice  and 
opinion  upon  questions  of  law,  when  required  by  the  Presi- 
dent or  the  heads  of  the  departments.  Each  judicial  district 
has  likewise  a public  officer  to  act  as  attorney  for  the  United 
States  in  the  district,  and  to  prosecute  all  delinquents  for 
crimes  or  offences  cognizable  under  the  authority  of  the 
United  States,  and  to  prosecute  all  civil  actions  within  his 
district  in  which  the  United  States  are  concerned.'" 
cutki.  (2.)  Clerks  are  appointed  by  the  several  courts,  except 
that  the  clerk  of  the  District  Court  is  cx  officio  clerk  of  the 
Circuit  Court  in  such  district.  They  have  the  custody  of 
the  seal  and  records,  and  are  bound  to  sign  and  seal  all  pro- 
cess, and  to  record  the  proceedings  and  Judgments  of  the 
courts.  And  this  is  a trust  of  so  much  importance,  that,  in 
addition  to  the  ordinary  oath  of  office,  clerks  arc  obliged  to 
give  security  to  the  public  for  the  faithful  performance  of 
their  duty.°  To  guard  still  further  against  abuse  of  office, 
all  moneys  paid  into  the  Circuit  or  District  Courts,  or  re- 
ceived by  the  officers,  in  cases  pending  therein,  are  required 
to  be  immediately  deposited  in  bank  ; and  no  money  can  be 
drawn  out  of  bank,  except  by  an  order  of  a judge,  to  be  sign- 
ed by  him,  and  certified  of  record  by  the  clerk.  The  clerks 
arc  likewise  bound,  at  every  regular  session  of  the  courts,  to 
exhibit  an  account  of  all  the  moneys  remaining  in  court.'' 


a Act  nf  54M  September,  1 789,  sec.  35. 
6 Ibid. 

e Alt  of  nth  September,  1789,  sec.  7. 
A Act  tf  March  3rf,  1BJ7. 
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(3.)  Marshals  are  analogous  to  shcriiTs  at  common  law. 
They  are  appointed  for  each  judicial  district  by  the  Presi- 
dent and  senate  for  the  term  of  four  years,  but  are  remova- 
ble at  pleasure  ; and  it  is  the  duty  of  the  marshal  to  attend 
the  District  and  Circuit  Courts,  and  to  execute,  within  the 
district,  all  lawful  precepts  directed  to  him,  and  to  command 
all  requisite  assistance  in  the  e.xecution  of  his  duty.  There 
are  also  various  special  duties  assigned  by  statute  to  the 
marshals.  The  appointment  of  deputies  is  a power  inci- 
dental to  the  office,  and  the  marshal  is  responsible  civiliter 
for  their  conduct,  and  they  are  removable  not  only  at  his 
pleasure,  but  they  are  also  by  statute  made  removable  at 
the  pleasure  of  the  District  or  Circuit  Courts."  The  act  says, 
that  the  marshal  shall  be  removable  at  pleasure,  without 
saying  by  whom ; and  on  the  first  organization  of  the  govern- 
ment, it  was  made  a question  whether  the  power  of  removal, 
in  the  case  of  officers  appointed  to  hold  at  pleasure,  resided 
any  where  but  in  the  body  which  appointed,  and  of  course 
whether  the  consent  of  the  senate  was  not  reqnisite  to  re- 
move. This  was  the  construction  given  to  the  constitution 
while  it  was  pending  for  ratification  before  the  state  con- 
ventions, by  the  author  of  the  Federalist.  “ The  consent  of 
the  senate,”  the  Federalist  observes,*'  “ would  be  necessary 
to  displace  as  well  as  to  appoint and  he  goes  on  to  ob- 
serve, that  “ those  who  can  best  estimate  the  value  of  « 
steady  administration,  will  be  most  disposed  to  prize  a pro- 
vision which  connects  the  official  existence  of  public  men 
with  the  approbation  or  disapprobation  of  that  body,  which, 
from  the  great  permanency  of  its  own  composition,  will  in 
all  probability  be  less  subject  to  inconstancy  than  any  other 
member  of  the  government.”  But  the  construction  which 
was  given  to  the  constitution  by  Congress,  after  great  con- 
sideration and  discussion,  was  different.  In  the  act  for  es- 


a -4ct  of  2-llh  Septemier,  sec.  27. 
6 Ifo.  77. 
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tablisliing  the  treasury  department,*  the  secretary  was  con- 
templated as  being  removable  from  ofiicc  by  the  President. 
The  words  of  the  act  are,  “ That  whcnceir  the  secretary 
shall  be  removed  from  office  by  the  President  of  the  United 
States,  or  in  any  other  case  of  vacancy  in  the  office,  the  as- 
sistant shall  act,”  &c.  This  amounted  to  a legislative  con- 
struction of  the  constitution,  and  it  has  ever  since  been  ac- 
quiesced in  and  acted  upon,  as  of  decisive  authority  in  the 
case.  It  applies  equally  to  every  other  officer  of  govern- 
ment appointed  by  the  President  and  senate,  whose  terra  of 
duration  is  not  specially  declared.  It  is  supported  by  the 
weighty  reason,  that  the  subordinate  officers  in  the  executive 
department  ought  to  hold  at  the  pleasure  of  the  head  of  that 
department,  because  he  is  invested  generally  with  the  execu- 
tive authority,  and  every  participation  in  that  authority  by 
the  senate  was  an  exception  to  a general  principle,  and 
ought  to  be  taken  strictly.  The  President  is  the  great  re- 
sponsible officer  for  the  faithful  execution  of  the  law,  and 
the  power  of  removal  was  incidental  to  that  duty,  and  might 
often  be  requisite  to  fulfil  it. 

This  question  has  never  been  made  the  subject  of  judi- 
cial discussion;  and  the  construction  given  to  the  constitu- 
tion in  1789,  has  continued  to  rest  on  this  loose  incidental 
declaratory  opinion  of  Congress,  and  the  sense  and  practice 
of  government  since  that  time.  It  may  now  be  considered 
as  firmly  and  definitively  settled,  and  I entertain  no  manner 
of  doubt  of  the  good  sense  and  practical  utility  of  the  con- 
struction. It  is,  however,  a striking  fact  in  the  constitu- 
tional history  of  our  government,  that  a power  so  transcen- 
dent ns  that  is,  which  places  at  the  disposal  of  the  President 
alone,  the  tenure  of  every  executive  officer  appointed  by 
the  President  and  senate,  should  depend  upon  inference 
merely,  and  should  have  been  gratuitously  declared  by  the 
first  Congress,  in  opposition  to  the  high  authority  of  the 


a SrpUmltr  id,  1789,  sec.  7. 
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Federalist ; and  should  have  been  supported  or  acquiesced 
in  by  some  of  those  distinguished  men  who  questioned  or 
denied  the  power  of  Congress,  even  to  incorporate  a na- 
tional bank. 

The  marshal  is  obliged  to  give  security  to  the  United 
States  in  20,000  dollars,  for  the  faithful  performance  of  the 
duties  of  his  office  by  himself  and  his  deputies,  and,  together 
with  his  deputies,  to  take  an  oath  of  office.*  By  the  com- 
mon law,  the  death  of  the  principal  is  a virtual  repeal  of 
the  authority  of  the  substitute  or  deputy  ; but  to  guard 
against  any  inconvenience  which  might  arise  from  the  ope- 
ration of  this  principle,  and  to  prevent  the  mischiefs  of  a 
vacancy  in  office,  the  act  establishing  the  Judicial  courts  has 
provided,  that  in  case  of  the  death  of  the  marshal,  his  de- 
puties shall  continue  in  office,  unless  otherwise  especially  re- 
moved, and  shall  execute  the  same  in  the  name  of  the  de- 
ceased marshal,  until  another  marshal  be  appointed  and 
sworn.  So,  a marshal,  when  removed  from  office,  or  his 
term  of  office  expires,  may  still  e.xecute  all  process  in  his 
hands,  and  he  remains  responsible  fur  his  prisoners  until 
they  are  duly  delivered  over  to  his  successor.*’  And  with 
respect  to  tlie  custody  of  the  prisoners,  under  the  laws  of 
the  United  States,  the  marshal  is  directed  to  deliver  his  pri- 
soners to  the  keeper  of  one  of  the  jails  of  the  state  in  which 
he  is  marshal,  in  cases  where  the  legislature  of  the  state, 
in  conformity  with  the  recommendation  of  Congress,  have 
made  it  the  duty  of  the  jailers  to  receive  them  ; but  where 
they  have  not,  the  marslial,  under  the  direction  of  the  dis- 
trict judge,  is  to  provide  his  own  place  of  security.' 


a Act  of  2ith  September,  1789,  sec.  27.  * 

b Ibid.  sec.  28. 

c Reeolutioru  of  Congrest,  September  23d,  1789,  and  JUarch  3d, 
1792.  See,  also,  the  act  of  Congress  of  6th  January,  1800,  and 
1 Paine,  368.  The  marshal  is  bound  to  take  from  the  prisoner,  un- 
der United  States  process,  bond  for  the  limits,  as  in  the  case  for  pri- 
soners under  state  process. 
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LECTURE  XV. 


OF  THE  ORIGINAL  AND  APPELLATE  JURISDICTION  OF 
THE  SUPREME  COURT. 

Having  taken  a general  view  of  the  great  departments  of 
the  government  of  the  United  Slates,  I proceed  to  a more 
precise  examination  of  its  powers  and  duties,  and  of  the 
degree  of  subordination  under  which  the  state  governments 
are  constitutionally  placed. 

The  constitution  of  the  United  States  is  an  instrument  ■litution&l 
containing  the  grant  of  specific  powers,  and  the  government 
of  the  Union  cannot  claim  any  powers  but  what  are  contain- 
ed in  the  grant,  and  given  either  expressly  or  by  necessary 
implication.  The  powers  vested  in  the  state  governments 
by  their  respective  constitutions,  or  remaining  with  the 
people  of  the  several  states  prior  to  the  establishment  of  the 
constitution  of  the  United  States,  continue  unaltered  and 
unimpaired,  except  so  far  as  they  are  granted  to  the  United  • 
States.  We  are  to  ascertain  the  true  construction  of  the 
constitution,  and  the  precise  extent  of  the  residuary  authori- 
ties of  the  several  states,  by  the  declared  sense  and  practice 
of  the  governments  respectively,  when  there  is  no  collision ; 
and  in  all  other  cases  where  the  question  is  of  a judicial 
nature,  we  are  to  ascertain  it  by  the  decisions  of  the  Supreme 
Court  of  the  United  States;  and  those  decisions  ought  to 
be  studied  and  universally  understood,  in  respect  to  all  the 
leading  questions  of  constitutional  law.  The  people  of  the 
United  States  have  declared  the  constitution  to  be  the  su- 
preme law  of  the  land,  and  it  is  entitled  to  universal  and 
implicit  obedience.  Every  act  of  Congress,  and  every  act 
of  the  legislatures  of  the  states,  and  every  part  of  the  con- 
stitution of  any  state,  which  is  repugnant  to  the  constitution 
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of  the  United  States,  is  necessarily  void.  This  is  a clear 
and  settled  principle  of  constitutional  jurisprudence.  The 
judicial  power  of  the  Union  is  declared  to  extend  to  aU  cates 
in  law  and  equity  arising  under  the  constitution;  and  to  the 
judicial  power  it  belongs,  whenever  a case  is  judicially 
before  it,  to  determine  what  is  the  supreme  law  of  the  land. 
The  determination  of  the  Supreme  Court  of  the  United 
States,  in  every  such  case,  must  be  final  and  conclusive, 
because  the  constitution  gives  to  that  tribunal  the  power  to 
deride,  and  gives  no  appeal  from  the  decision. 

With  respect  to  the  judicial  power,  it  may  be  generally 
observed,  as  the  Supreme  Court  declared,  in  the  case  of 
Turner  v.  The  Bank  of  North  America,'  that  the  disposal 
of  the  judicial  power,  except  in  a few  specified  cases,  be- 
longs to  Congress ; and  the  courts  cannot  exercise  jurisdic- 
tion in  every  case  to  which  the  judicial  power  extends,  with- 
out the  intervention  of  Congress,  who  are  not  bound  to  en- 
large the  jurisdiction  of  the  federal  courts  to  every  subject 
which  the  constitution  might  warrant.  So  again  it  has  been 
decided,''  that  Congress  have  not  delegated  the  exercise  of 
judicial  power  to  the  Circuit  Courts,  but  in  certain  specified 
cases.  The  1 1 th  section  of  the  judiciary  act  of  1789,  giving 
jurisdiction  to  the  Circuit  Courts,  has  not  covered  the  whole 
ground  of  the  constitution,  and  those  courts  cannot,  for  in- 
stance, issue  a mandamus,  but  in  those  cases  in  which  it 
may  be  necessary  to  the  exercise  of  their  jurisdiction.* 
or  ninmi  ja-  The  Original  jurisdiction  of  the  Supreme  Court  is  very 
th1l''8'oP«TO  limited,  and  it  has  been  decided  that  Congress  have  no 
*'"'*'*'  power  to  extend  it.'^  It  is  confined  by  the  constitution  to 
those  cases  which  afiect  ambassadors,  other  public  ministers, 
and  consuls,  and  to  those  in  which  a state  is  a party  and 


a 4 D'tlint,  8. 

6 M'liityre  v.  Wood,  7 Crunch,  504. 
c Smith  V.  Jackson,  1 Paine,  453. 
d Marbury  v.  Madison,  I Crunch,  137. 
t Art.  3.  .:ec.  2. 
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it  has  been  made  a question,  whether  this  original  jurisdic- 
tion of  the  Supreme  Court  was  intended  by  the  constitution 
to  be  exclusive.  The  judiciary  ac'  of  1789  seems  to  have 
considered  it  to  be  competent  for  Congress  to  vest  concurrent 
jurisdiction,  in  those  specified  cases,  in  other  courts  ; for  it 
gave  a concurrent  jurisdiction.  In  some  of  those  cases,  to  the 
Circuit  Courts.*  In  the  case  of  The  United  State*  v.  Ra- 
rara,"  this  point  arose  in  the  Circuit  Court  for  Pennsylvania 
district,  and  it  was  held  that  Congress  could  vest  a con- 
current jurisdiction  in  other  courts,  of  those  very  cases  over 
which  the  Supreme  Court  had  original  jurisdiction ; and  that 
the  word  original  was  not  to  be  taken  to  imply  exclusive  cog- 
nizance of  the  cases  enumerated.  But  the  opinion  of  the 
Supreme  Court  of  the  United  States,  in  Marbury  v.  Madi- 
ton,’  goes  far  towards  establishing  the  principle  of  exclusive 
jurisdiction  in  the  Supreme  Court  in  all  those  cases  of  ori- 
ginal jurisdiction.  This  last  case  was  considered,  in  Penn- 
tylvania  v.  Kosloff,^  as  shaking  the  decision  in  the  case  of 
Ramra;  and  yet  the  question  was  still  left  in  doubt  by  the 
Supreme  Court,  in  the  case  of  the  The  United  States  v. 
Ortega,*  and  a decision  upon  it  was  purposely  waived. 

Admitting  this  original  jurisdiction  of  the  Supreme  Court 
may  be  shared  by  other  courts  in  the  discretion  of  Congress, 
it  has  been  decided,  as  we  shall  presently  see,  that  this  ori- 
ginal jurisdiction,  cannot  be  enlarged,  and  that  the  Supreme 
Court  cannot  be  vested,  even  by  Congress,  with  any  original 
jurisdiction  in  other  cases  than  those  described  in  the  consti- 
tution. It  is  the  appellate  jurisdiction  of  the  Supreme  Court 
that  clothes  it  with  most  of  its  dignity  and  efficacy,  and  ren- 
ders it  a constant  object  of  attention  and  solicitude  on  thi 


a Act  of  Sept.  34lh,  1789,  sec.  13. 
b 3 Dallat,  397. 
c 1 Cranch,  137. 
d 5 Serg,  t(  liawlc,  545. 
t 1 1 mieaton,  467. 
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part  of  the  governments  and  the  people  of  the  several  states.' 
■*fiSlc'iIoii°  Supreme  Court  has  appellate  jurisdiction,  in 

certain  cases,  over  final  decisions  in  state  courts. 

. We  have  seen  that,  by  the  act  of  Congress  of  the  24th  of 

September,  1789,  sec.  25.  a final  judgment  or  decree  in  any 
suit  in  the  highest  court  of  law  or  equity  of  a state,  where 
is  drawn  in  question  the  validity  of  a treaty,  and  the  deci- 
sion is  against  its  validity;  or  where  is  drawn  in  question  the 
construction  of  a treaty,  and  the  decision  is  against  the  title, 
right,  or  privilege,  set  up  or  claimed  under  it,  may  be  re- 
examined, and  reversed  or  afiirroed,  in  the  Supreme  Court 
of  the  United  States,  upon  a writ  of  error;  and,  upon  re- 
versal, the  cause  may  be  remanded  for  final  decision,  or  the 
Supreme  Court  may,  at  their  discretion,  if  the  cause  shall 
have  been  once  remanded  before,  proceed  to  a final  decision 
of  the  same,  and  award  execution.  The  word  final,  in  the 
judiciary  act,  is  understood  to  apply  to  all  judgments  and 
decrees  which  determine  the  particular  eause  ; and  it  is  not 
to  be  confined  to  those  judgments  and  decrees  which  are  so 
final  as  to  terminate  all  further  or  renewed  litigation,  in  a 
new  suit,  on  the  same  right.**  Under  this  appellate  authority, 
it  was  declared,  in  the  case  of  Clerke  v.  Harxcood,'-  that  if 
the  highest  court  in  a state  reverse  the  judgment  of  a subor- 
dinate court,  and,  on  appeal  to  the  Supreme  Court  of  tbe 
United  States,  the  judgment  of  the  highest  state  court  be  in 
its  turn  reversed,  it  becomes  a mere  nullity,  and  the  man- 
date for  execution  may  issue  to  the  inferior  state  court. 
But,  in  the  case  of  Fairfax  v.  Hunter,'^  a writ  of  error 
from  the  Supreme  Court  of  the  United  States  was  awarded 
to  the  Court  of  Appeals  of  Virginia,  upon  a judgment  in 

a The  Imperial  Chamber  and  the  Aulic  Council  in  the  Germanic 
Conalitution  were  tribunals  of  appellate  jurisdiction  only.  It  was 
the  original  law  of  Germany,  that  no  man  could  be  sued,  except  in 
the  state  or  province  to  which  he  belonged.  I ftallamon  the  JViddle 
Agti,  371 , 2. 

6 Weston  v.  City  Counsel  of  Charleston,  2 Peter'e  V.  S.  Pep.  494. 
e 3 Datlat,  3 13. 
d 7 Craneh  ,608. 
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that  court,  against  the  riglit  claimed  under  a construction 
of  the  treaties  made  with  Great  Britain  in  1783  and  1794, 
and  the  judgment  of  the  Court  of  Appeals  was  reversed,  and 
the  cause  remanded,  and  the  Court  of  Appeals  below  were 
required  to  cause  the  original  judgment,  which  had  been 
reversed  in  that  court,  to  be  carried  into  due  execution. 
The  Court  of  Appeals,  when  the  cause  came  back  to  them, 
resolved,  that  the  appellate  power  of  the  Supreme  Court  of 
the  United  States  did  not  extend  to  that  court,  and  that  so 
much  of  the  act  of  Congress  as  extended  the  appellate  juris- 
diction of  the  Supreme  Court  to  that  court,  was  not  war- 
ranted by  the  constitution  ; and  that  the  proceedings  in  the 
Supreme  Court  were  coram  non  judice  in  relation  to  that 
court ; and  they,  consequently,  declined  obedience  to  its 
mandate.  A writ  of  error  was  awarded  upon  this  refusal, 
and  the  cause  came  up  again  before  the  Supreme  Court  of 
the  United  States,  in  a case  in  which  the  judgment  of  the 
court  below  drew  in  question,  and  denied  the  validity  of 
the  statute  of  the  United  States,  authorizing  an  appeal  from 
a state  court.* 

A graver  question  could  scarcely  have  arisen  in  that 
court,  or  one  involving  considerations  of  higher  importance 
and  delicacy,  or  more  deeply  adecting  the  permanency  and 
tranquillity  of  the  American  Union.  In  the  opinion  which 
was  delivered,  the  court  observed,  that  the  constitution 
unavoidably  dealt  in  general  language,  and  did  not  enter 
into  a minute  specification  of  powers,  or  declare  the  means 
by  which  those  powers  were  to  be  carried  into  execution. 
This  would  have  been  a perilous  and  dilTicult,  if  not  an  im- 
practicable task  ; and  the  constitution  left  it  to  Congress, 
from  time  to  time,  to  adopt  its  own  means  to  effectuate  le- 
gitimate objects,  and  to  mould  and  model  the  exercise  of 
its  powers  as  its  own  wisdom,  and  the  public  interests,  should 
require. 

The  judicial  power  of  the  United  States  is  declared  to 
extend  to  all  cases  arising  under  treaties  made  under  the 


<1  Marlin  v.  Hunter,  1 }f'hrnlon,  301. 
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authority  of  the  United  States.  It  was  an  absolute  grant 
of  the  judicial  power  in  that  case,  and  it  was  competent  for 
the  people  of  this  country  to  invest  the  general  government 
with  that,  or  with  any  other  powers  they  might  deem  pro- 
per and  necessary,  and  to  prohibit  the  states  from  the  exer- 
cise of  any  powers  which  were,  in  their  judgment,  incom- 
patible with  the  objects  of  the  general  compact.  Congress 
were  bound,  by  the  injunctions  of  the  constitution,  to  create 
inferior  courts,  in  which  to  vest  all  that  judicial  jurisdicUon 
which  was  exclusively  vested  in  the  United  States,  and  of 
which  the  Supreme  Court  cannot  take  any  other  than  an 
appellate  cognizance.  The  whole  judicial  power  must  be 
at  all  times  vested,  either  in  an  original  or  appellate  form, 
in  some  courts  created  under  the  authority  of  the  United 
States.  The  grant  of  the  judicial  power  was  absolute,  and 
it  was  imperative  upon  Congress  to  provide  for  the  appellate 
jurisdiction  of  the  federal  courts,  in  all  the  cases  in  which 
judicial  power  was  exclusively  granted  by  the  constitution, 
and  not  given  by  way  of  original  jurisdiction,  to  the  Su- 
preme Court. 

The  court,  in  their  examination  of  the  judicial  power, 
supposed  that  the  constitution  took  a distinction  between 
two  classes  of  enumerated  cases.  It  intended  that  the  judi- 
cial power,  either  in  an  original  or  appellate  form,  should 
extend  absolutely  to  all  cases  in  law  and  equity  arising  under 
the  constitution,  the  laws  of  the  United  States,  and  treaties 
made  under  their  authority  ; and  to  all  cases  affecting  am- 
bassadors, other  public  ministers,  and  consuls  ; and  to  all 
cases  of  admiralty  and  maritime  jurisdiction  ; because  those 
cases  were  of  vital  importance  to  the  sovereignty  of  the 
Union,  and  they  entered  into  the  national  policy,  and  af- 
fected the  national  rights,  and  the  law  and  comity  of  na- 
tions. The  original  or  appellate  jurisdiction  ought,  there- 
fore, to  be  commensurate  with  the  mischiefs  intended  to  be 
remedied,  and  the  policy  in  view.  But,  in  respect  to  ano- 
ther class  of  cases,  the  cnnstiinlion  seemed,  ex  industria, 
to  drop  the  word  all,  and  to  extend  the  jurisdiction  of  the 
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judiciary,  not  to  all  controversies,  but  to  controversies  in 
which  the  United  States  were  a party,  or  between  two  or 
more  states,  or  between  citizens  of  different  states,  &tc.  and 
to  leave  it  to  Congress  to  qualify  the  jurisdiction,  original 
or  appellate,  in  such  manner  as  public  policy  might  dictate. 
But,  whatever  weight  might  be  due  to  that  distinction,  it 
was  held  to  be  manifest,  Uiat  the  judicial  power  was,  una- 
voidably, in  some  cases,  exclusive  of  all  state  authority, 
and,  in  all  others,  might  be  made  so  at  tlie  election  of  Con- 
gress. The  judiciary  act,  throughout  every  part  of  it,  and 
particularly  in  the  9th,  11th,  and  13th  sections,  assumed, 
that  in  all  cases  to  which  the  judicial  powers  of  the  Uni- 
ted States  extended.  Congress  might  rightfully  vest  exclu- 
sive jurisdiction  in  their  own  courts.  The  criminal,  and 
the  admiralty  and  maritime  jurisdiction,  must  be  exclusive; 
and  it  was  only  in  those  cases  where,  previous  to  the  consti- 
tution, state  tribunals  possessed  jurisdiction  independent  of 
national  authority,  that  they  could  now  constitutionally 
exercise  a concurrent  jurisdiction. 

The  exercise  of  appellate  jurisdiction  was  not  limited  by 
the  constitution  to  the  Supreme  Court.  Congress  might 
create  a succession  of  inferior  tribunals,  in  each  of  which 
it  might  vest  appellate,  as  well  as  original  jurisdiction. 
The  appellate  jurisdiction  of  the  Supreme  Court,  in  cases 
where  it  had  not  original  jurisdiction,  was  declared  to  be  sub- 
ject to  such  exceptions  and  regulations  as  Congress  might 
prescribe.  It  remained,  therefore,  entirely  in  the  discre- 
tion of  Congress,  to  cause  the  judicial  power  to  be  exercised 
in  every  variety  of  form  of  appellate  jurisdiction,  and  the 
appellate  power  was  not  limited  to  cases  pending  in  the 
courts  of  the  United  States.  If  it  had  been  limited  to  cases 
in  those  courts,  it  would  necessarily  follow,  that  the  jurisdic- 
tion of  the  federal  courts  must  have  been  exclusive  of  state 
courts,  in  all  the  cases  enumerated  in  the  constitution.  If 
the  judicial  power  of  the  United  States  extends  to  all  cases 
arising  under  the  constitution,  laws,  and  treaties  of  tho 
Union,  and  to  all  cases  of  admiralty  and  maritime  jurisdic- 
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tion,  the  state  courts  could  not,  consistently  with  the  express 
grant  in  the  constitution,  entertain  any  jurisdiction  in  those 
cases,  without  the  right  of  appeal.  If  the  state  courts  might 
entertain  concurrent  jurisdiction  over  any  of  those  cases 
without  control,  then  the  appellate  jurisdiction  of  the 
United  States,  as  to  such  cases,  would  have  no  existence, 
which  would  be  contrary  to  the  manifest  intent  of  the  con- 
stitution. The  appellate  power  of  the  federal  courts  must 
extend  to  the  state  courts,  so  long  as  the  state  courts  enter- 
tain any  concurrent  jurisdiction  over  the  cases  which  the 
constitution  has  declared  shall  fall  within  the  cognizance  of 
the  judicial  power.  It  is  very  plain,  that  the  constitution 
did  contemplate  that  cases  within  the  judicial  cognizance  of 
the  United  States  would  arise  in  the  state  courts,  in  the  ex- 
ercise of  their  ordinary  jurisdiction  ; and  that  the  state 
conrts  would  incidentally  take  cognizance  of  cases  arising 
under  the  constitution,  the  laws,  and  the  treaties  of  the 
United  States ; and  as  the  judicial  power  of  the  United 
States  extended  to  all  such  cases,  by  the  very  terms  of  the 
constitution,  it  followed  as  a necessary  consequence,  that 
the  appellate  jurisdiction  of  the  courts  of  the  United  States, 
most  and  did  extend  to  the  state  tribunals,  and  attach  upon 
every  case  within  the  cognizance  of  the  judicial  power. 

All  the  enumerated  cases  of  federal  cognizance  are  those 
which  touch  the  safety,  peace  and  sovereignly  of  the 
nation,  or  which  presume  that  state  attachments,  state  pre- 
judices, state  jealousies,  and  state  interests,  might  sometimes 
obstruct  or  control  the  regular  administration  of  justice. 
The  appellate  power,  in  all  these  cases,  is  founded  on  the 
clearest  principles  of  policy  and  wisdom,  and  is  deemed  re- 
quisite to  fulfil  elfectually  the  great  and  beneficent  ends  of 
the  constitution.  It  is  likewise  necessary,  in  order  to  pre 
serve  uniformity  of  decision  throughout  the  United  States, 
upon  all  subjects  within  the  purview  of  the  constitution  ; 
and  the  mischiefs  of  opposite  constructions,  and  contra- 
dictory decisions  in  the  different  states,  on  all  these  points 
of  general  concern,  would  be  deplorable. 
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The  right  of  removal  of  a cause  from  a state  court  by  a 
defendant,  who  is  entitled  to  try  his  rights,  and  assert  his 
privileges  in  the  national  forum,  is  also  the  exercise  of  ap- 
pellate jurisdictiou  ; and  the  right  of  removal  of  a cause  may 
exist  before  or  after  judgment,  in  the  discretion  of  Congress. 
The  Supreme  Court,  by  a train  of  reasoning  which  appears 
to  be  unanswerable  and  conclusive,  came  to  the  decision, 
that  the  appellate  power  of  the  United  States  did  extend  to 
cases  pending  in  the  state  courts,  and  that  the  25th  section 
of  the  judiciary  act  of  1789,  authorizing  tbe  exercise  of  this 
jurisdiction  in  the  specified  cases  by  a writ  of  error,  was 
supported  by  the  letter  and  spirit  of  the  constitution.  The 
judgment  of  the  Court  of  Appeals  in  Virginia,  rendered  on 
tbe  mandate  in  the  cause,  and  denying  the  appellate  juris- 
diction of  the  Supreme  Court,  was  consequently  reversed, 
and  the  judgment  of  the  Dictrict  Court  in  Virginia,  which 
the  Court  of  Appeals  in  \'irginia  had  reversed,  was  af- 
firmed. 

Whether  the  Supreme  Court  had  authority  to  issue  the 
compulsory  process  of  mandamus  to  the  state  courts,  to  en- 
force the  judgment  of  reversal,  was  a question  which  the 
court  did  not  think  it  necessary  to  discuss  or  decide ; and 
one  of  the  judges,  in  the  separate  opinion  which  he  gave  in 
the  cause,  seemed  to  tiiink  tliat  the  Supreme  Court,  in  the 
exercise  of  its  appellate  jurisdiction,  was  supreme  over  the 
parties  and  over  the  case,  but  that  it  had  no  compulsory 
control  over  the  state  tribunals.  The  court  itself  gave  no 
intimation  of  an  opinion,  whether  it  could  or  could  not  law- 
fully resort  to  compulsory  or  restrictive  process,  operating 
in  personam  upon  the  state  tribunals  ; and  it  was  no  doubt 
deemed  discreet  not  to  assert  more  authority  constitutionally 
vested  in  the  court,  than  was  necessary  for  tbe  occasion. 
If  the  appellate  jurisdiction  be  founded,  as  it  no  doubt  was 
in  that  case,  on  a solid  basis,  it  would  seem  to  carry  with  it, 
as  of  course,  all  the  coercive  power  incident  to  every  such 
jurisdiction,  and  reejuisite  to  support  it. 

VoL.  I.  41 
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"'niofjnM  (2.)  Another  question,  which  was  largely  discussed  and 
profoundly  considered  by  the  Supreme  Court,  was  touching 
its  authority  to  issue  a mandamus,  when  not  arising  in  a 
case  under  its  appellate  jurisdiction,  and  when  not  required 
in  the  exercise  of  its  original  Jurisdiction.  In  the  case  of 
Marbury  v.  Madison,'  the  plaintiff  had  been  nominated  by 
the  President,  and,  by  and  with  the  advice  and  consent  of 
the  senate,  had  been  appointed  a justice  of  the  peace  for  the 
District  of  Columbia,  and  the  appointment  had  been  made 
complete  and  absolute  by  the  President’s  signature  to  the 
commission,  and  the  commission  had  been  made  complete 
by  affixing  to  it  the  seal  of  the  United  States.  The  secre- 
tary of  state,  after  all  this,  withheld  the  commission,  and  the 
withholding  of  it  was  adjudged  to  be  a violation  of  a vested 
legal  right,  for  which  the  plaintiff  was  entitled  to  a remedy  by 
mandamus  ; and  the  only  question  was,  whether  the  man- 
damus could  constitutionally  issue  from  the  Supreme  Court. 

The  judiciary  act,  sec.  13,  authorized  the  Supreme  Court 
to  issue  writs  of  mandamus  in  cases  warranted  by  the  prin- 
ciples and  usages  of  law,  to  any  courts  appointed,  or  per- 
sons holding  office,  under  the  authority  of  the  United  States. 
There  was  no  doubt  that  the  act  applied  to  the  case,  and 
gave  the  power,  if  the  law  was  constitutional ; but  the  court 
was  of  opinion  that  the  act,  in  this  respect,  was  not  war- 
ranted by  the  constitution,  because  the  issuing  of  a manda- 
mus in  this  pase  would  be  an  exercise  of  ori^nal  jurisdiction 
not  within  the  constitution,  and  Congress  had  not  power  to 
give  original  jurisdiction  to  the  Supreme  Court  in  other 
cases  than  those  described  in  the  constitution.  It  had  not 
authority  to  give  to  the  Supreme  Court  appellate  jurisdic- 
tion, where  the  constitution  had  declared  that  its  jurisdiction 
should  be  original,  nor  original  jurisdiction  where  the  con- 
stitution had  declared  it  should  be  appellate.  To  enable 
the  court  to  issue  a mandamus,  it  must  be  shown  to  be 


a I Cranch^  137, 
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an  exercise,  or  necessary  to  an  exercise,  of  appellate  juris- 
diction. The  Supreme  Court  may  accordingly  issue  a 
mandamus  to  a Circuit  Court  of  the  United  States,  com- 
manding it  to  sign  a bill  of  exceptions,  for  this  is  an  exer- 
cise of  power  warranted  by  the  principles  and  usages  of 
law.’ 

(3.)  The  constitution  gives  to  the  Supreme  Court  ori- 
ginal  jurisdiction  in  those  cases  in  which  a state  shall  be  a 
party ; and  in  Fowler  v.  Lindsey,^  the  question  arose,  tcAen  a 
state  was  to  be  considered  a party.  The  parties  in  that  suit 
claimed  title  to  lands  under  grants  from  different  states. 
The  plaintiff  brought  his  ejectment  in  the  Circuit  Court  of 
Connecticut,  claiming  title  under  a grant  from  that  state, 
and  under  a claim  that  the  lands  lay  within  the  jurisdiction 
of  that  state.  The  defendant  claimed  title  under  a grant 
from  New-Tork,  and  on  the  ground  that  the  lands  lay  within 
the  rightful  as  well  as  actual  jurisdiction  of  New-York. 
The  court  laid  down  this  rule  on  the  subject  of  the  jurisdic- 
tion of  the  Supreme  Court,  on  account  of  the  interest  that  a 
state  has  in  the  controversy,  that  it  must  be  a case  in  which  a 
state  is  either  nominally  or  substantially  the  party ; and  that  it 
is  not  sufficient  that  the  state  may  be  consequentially  affected, 
as  being  bound  to  make  retribution  to  her  grantee  upon  the 
event  of  eviction.  Though  there  may  be  a controversy  re- 
lative to  soil  or  jurisdiction  between  two  states,  yet  if  that 
controversy  occurs  in  a suit  between  two  individuals,  to 
which  neither  of  the  states  is  a party  upon  the  record,  it  is 
not  a case  within  the  original  jurisdiction  of  the  Supreme 
Court,  because  the  states  may  contest  the  right  of  soil  in 
the  Supreme  Court  at  any  time,  notwithstanding  a decision 
in  the  suit  between  the  individuals.  Nor  will  a decision  as 
to  the  right  of  soil  between  individuals  affect  the  right  of 
the  state  as  to  jurisdiction,  and  that  jurisdiction  may  re- 


a Ex  parte  Crane  and  another,  S Peters’  U.  S.  Rep.  190. 
h 3 Dallas,  41 1. 
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main  unimpaired,  though  the  state  may  have  parted  with 
the  right  of  soil.  In  such  a case,  the  Supreme  Court  would 
not  allow  an  injunction  on  a bill,  filed  by  the  state  of  New- 
York  against  the  state  of  Connecticut,  to  stay  proceedings 
in  the  ejectment  suit  between  individuals,  though  a general 
claim  of  soil  and  jurisdiction  Was  involved  in  the  private 
suit,  because  the  state  of  New-York  was  not  a party 
to  the  suit  in  the  Circuit  Court,  nor  interested  in  the  de- 
cision.* 

(4.)  The  appellate  jurisdiction  of  the  Supreme  Court 
exists  only  in  those  cases  in  which  it  is  affirmatively  given. 
In  the  case  of  fViscart  v.  Dattchy,'’  the  Supreme  Court  con- 
sidered that  its  whole  appellate  jurisdiction  depended  upon 
the  regulations  of  Congress,  as  that  jurisdiction  was  given 
by  the  constitution  in  a qualified  manner.  The  Supreme 
Court  was  to  have  appellate  jurisdiction,  “ with  such  ex- 
ceptions, and  under  such  regulations,  as  Congress  should 
make  and  if  Congress  bad  not  provided  any  rule  to  regu- 
late the  proceedings  on  appeal,  the  court  could  not  exercise 
an  appellate  jurisdiction  ; and  if  a rule  be  provided,  the  court 
could  not  depart  from  it.  In  pursuance  of  this  principle,  the 
court  decided  in  Clarke  v.  Bazadonc,^  that  a writ  of  error 
did  not  lie  to  that  court  from  a court  of  the  United  States’ 
territory  north-west  of  the  Ohio,  because  the  act  of  Con- 
gress had  not  auihoriied  an  appeal  or  writ  of  error  from 
such  a court.  It  was  urged,  that  tlie  judicial  power  extended 
to  all  ca.ses  arising  under  the  constitution,  and  that  where  the 
Supreme  Court  had  not  original,  it  had  appellate  jurisdic- 
tion, with  such  exceptions,  and  under  such  regulations,  as 
Congress  should  make ; and  that  the  appellate  power  was 
derived  from  the  constitution,  and  must  be  full  and  com- 
plete, in  all  cases  appertaining  to  the  federal  judiciary. 


a New-York  v.  Connecticut,  4 Dallai,  3. 
b 3 Vallfu,  321. 
c 1 Crunch^  212. 
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where  Congress  hati  not  by  law  interfered  and  controled  it, 
by  exceptions  and  regulations.  The  court,  however,  ad- 
hered to  the  doctrine  which  they  had  before  laid  down,  and 
proceeded  upon  the  principle,  that  though  the  appellate 
powers  of  the  court  were  given  by  the  constitution,  they 
were  limited  entirely  by  the  judiciary  statutes,  which  are  to 
be  understood  as  making  exceptions  to  the  appellate  juris-  «. 
diction  of  tlie  court,  and  to  imply  a negative  on  the  exercise 
of  such  a power,  in  every  case  but  those  in  which  it  is  af- 
firmatively given  and  described  by  statute.  This  was  the 
principle  also  explicitly  declared  in  the  case  of  The  United 
Slates  V.  More,'  and  in  the  case  of  Durousseau  v.  The  Uni- 
ted States.'’  In  the  first  of  those  cases,  the  rule  of  construc- 
tion was  carried  to  the  extent  of  holding  that  no  appeal  or 
writ  of  error  lay  in  a criminal  case  from  the  Circuit  Court 
of  the  District  of  Columbia,  because  the  appellate  jurisdic- 
tion, as  to  that  district,  applied,  by  the  terms  of  the  statute, 
to  civil  cases  only.  The  rule  was  afterwards,  in  Ex  parte 
Kearney,'’  laid  .down  generally,  that  the  Supreme  Court  had 
no  appellate  jurisdiction  from  Circuit  Courts,  in  criminal 
cases,  confided  to  it  by  the  laws  of  the  United  States.  Nor 
has  it  any  appellate  jurisdiction  over  a judgment  of  the 
Circuit  Courts,  in  cases  brought  before  it  by  writ  of  error 
from  a District  Court,  though  it  has  over  judgments  and 
decrees  of  the  Circuit  Courts,  in  suits  brought  before  them 
by  ajrpeal  from  the  District  Courts."* 

(5.)  The  constitution  says,  that  the  judicial  power  shall  Judieitipo>- 
extend  to  all  cases  arising  under  the  constitution,  laws  and  » 

treaties  of  the  United  States  ; and  it  has  been  made  a ques-'^*' c^mu- 
. , ...  ^ 
lion,  as  to  what  was  a ceue  arising  under  a treaty.  In  **'"- 


a 3 Cranch,  159.  . ' ^ 

b 6 Cranch,  307. 
c 7 Whtaton,  38. 

d United  States  v.  CrOocTwin,  7 Cranch.  108. 
Gordon,  Ibid.  287. 
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Owingg  V.  Noruso^,'  there  was  an  ejectment  between  two 
cilixens  of  Maryland,  for  lands  in  that  state ; and  the  de- 
fendant set  up  an  outstanding  title  in  a British  subject, 
which  he  contended  was  protected  by  the  British  treaty  of 
1794.  The  Court  of  Appeals  decided  against  the  title  thus 
set  up  ; and  the  Supreme  Court  of  the  United  States  held 
that  not  to  be  a case  within  the  appellate  jurisdicUon  of  the 
court,  because  it  was  not  a case  arising  under  the  treaty. 
The  treaty  itself  was  not  drawn  in  question,  either  directly 
or  incidentally.  The  title  in  question  did  not  grow  out  of 
the  treaty,  and  as  the  claim  was  not  ‘ under  the  treaty,  the 
title  was  not  protected  by  it ; and  whether  the  treaty  was 
an  obstacle  to  the  recovery,  was  then  a question  exclusively 
for  the  state  court. 

(6.)  The  judiciary  act  of 1 789  required,  on  error  or  appeal 
from  a state  court,  that  the  error  assigned  appear  on  the 
face  of  the  record,  and  immediately  respect  some  question 
affecting  the  validity  or  construction  of  the  constitution, 
treaties,  statutes,  or  authorities  of  the  Union.  Under  this 
act,  it  is  not  necessary  that  the  record  should  state  in  terms 
the  misconstruction  of  the  authority  of  the  Union,  or  that  it 
was  drawn  in  question ; but  it  must  show  some  act  of  Con- 
gress applicable  to  the  case,  to  give  the  Supreme  Court  ap- 
pellate jurisdiction.  It  will  be  sufficient,  if  it  be  apparent 
that  the  case,  in  point  of  law,  involved  one  of  the  questions 
on  which  the  appellate  jurisdiction  is  made  to  depend  by 
the  25th  section  of  the  judiciary  act  of  1789,  and  that  the 
state  court  must  have  virtually  passed  upon  it.'’  But  the  court 
has  been  so  precise  upon  this  point,  that  in  Miller  v. 
NichoUs,°  notwithstanding  it  was  believed  that  an  act  of 
Congress,  giving  the  United  States  priority  in  cases  of  in- 
solvency, had  been  disregarded,  yet,  as  the  fact  of  insol- 


a 5 Craneh,  344. 

b Craig  v.  State  of  Missouri,  4 Petert’  V,  S,  Rep,  410. 
c 4 Wheaton,  311. 
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vency  did  not  appear  npon  record,  the  court  decided  that 
they  could  not  takejurisdiction  of  the  case.  In  the  exercise  of 
their  appellate  jurisdiction,  the  Supreme  Court  can  only  take 
notice  of  questions  arising  on  matters  of  fact  appearing  upon 
the  record  ; and  in  all  cases  where  jurisdiction  depends  on 
the  party,  it  is  the  party  named  in  the  record.* 

(7.)  The  appellate  jurisdiction  may  exist,  though  a state 
be  a party,  and  it  extends  to  a final  judgment  in  a state 
court,  on  a case  arising  under  the  authority  of  the  Union. 
The  appellate  powers  of  the  federal  judiciary  over  the  state 
tribunals,  was  again,  and  very  largely,  discussed  in  the  case 
of  Cohens  v.  Virginia  and  the  constitutional  authority  of 
the  appellate  jurisdiction  of  the  Supreme  Court  was  vindi- 
cated, with  great  strength  of  argument,  and  clearness  of  il- 
lustration. The  question  arose  under  an  act  of  Congress 
instituting  a lottery  in  the  district  of  Columbia,  and  the  de- 
fendant below  was  criminally  prosecuted  for  selling  tickets 
ill  that  lottery,  contrary  to  an  act  of  the  legislature  of  Vir- 
ginia. Judgment  was  rendered  against  him,  in  the  highest 
court  of  the  state  in  which  the  cause  was  cognizable,  though 
he  claimed  the  protection  of  the  act  of  Congress.  A writ  of 
error  was  brought  upon  that  judgment  into  the  Supreme 
Court  of  the  United  States,  on  the  ground  that  the  prose- 
cution drew  in  question  the  validity  of  the  statute  in  Vir- 
ginia, as  being  repugnant  to  a law  of  the  United  States, 
and  that  the  decision  was  in  favour  of  the  state  law.  It 
was  made  a great  point  in  the  case,  whether  the  Supreme 
Court  had  any  jurisdiction. 

The  court  decided,  that  its  appellate  jurisdiction  was  not 
excluded  by  the  character  of  the  parties,  one  of  them  being 
a state,  and  the  other  a citizen  of  the  state.  Jurisdiction 
was  given  to  the  courts  of  the  Union  in  two  classes  of  cases. 


a Governor  of  Georgia  v.  MaJrazo,  I PeterC  U.  S.  Rep.  110, 
Hickie  v.  Starke,  Ibid.  98,  Fisher  v.  Cockerell,  5 /hid.  248. 

& 8 Whetdon,  364. 
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In  the  first,  their  jurisdiction  depended  on  the  character  of 
the  cause,  whoever  might  be  the  parties  ; and,  in  the  second, 
it  depended  entirely  on  the  character  of  the  parties,  and  it 
was  unimportant  what  might  be  the  subject  of  controversy. 
The  general  government,  though  limited  as  to  its  objects, 
was  supreme  with  respect  to  those  objects.  It  was  supreme 
in  all  cases  in  which  it  was  empowered  to  act.  A case  arising 
under  the  constitution  and  laws  of  the  Union,  was  cogniza- 
ble in  the  courts  of  the  Union,  whoever  might  be  the  parties 
to  that  case.  The  sovereignty  of  the  states  was  limited,  or 
surrendered,  in  many  cases,  where  there  was  no.  other  power 
conferred  on  Congress  than  a constructive  power  to  main- 
tain the  principles  established  in  the  constitution.  One  of 
the  instruments  by  which  that  duty  might  be  peaceably  per- 
formed, was  the  judicial  department.  It  was  authorized  to 
decide  all  case*  of  every  description,  arising  under  the 
constitution,  laws,  and  treaties  of  tiie  Union  ; and  from  this 
general  grant  of  jurisdiction,  no  exception  is  made  of  those 
cases  in  which  a state  may  be  a party.  It  was  likewise  a 
political  axiom,  that  the  judicial  power  of  every  well  coot 
gtituted  government,  must  be  coextensive  with  the  legisla- 
tive power,  and  must  be  capable  of  deciding  every  judicial 
question  which  grows  out  of  the  constitution  and  laws.  The 
most  mischievous  consequences  would  follow,  from  the 
absence  of  appellate  jurisdiction  over  a state  court  where  a 
state  was  a party,  for  it  would  prostrate  the  government 
and  laws  of  the  Union  at  the  feet  of  every  state.  The  powers 
of  the  government  could  not  be  executed  by  its  own  means, 
in  any  state  disposed  to  resist  its  e.xecution  by  a course  of 
legislation.  If  the  courts  of  the  Union  could  not  correct 
the  judgments  of  the  state  courts,  inflicting  penalties  under 
state  laws,  upon  individuals  e.xecuting  the  laws  of  the  Union, 
each  member  of  the  confederacy  would  possess  a veto  oq 
the  will  of  the  whole.  No  government  ought  to  be  so 
defective  in  its  organization,  as  not  to  contain  within  itself 
the  means  of  securing  the  execution  of  its  own  laws.  If 
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each  state  was  left  at  liberty  to  put  its  own  construction 
upon  the  constitutional  powers  of  Congress,  and  to  legislate 
in  conformity  to  its  own  opinion,  and  enforce  its  opinion 
by  penalties,  and  to  resist  or  defeat,  in  the  form  of  law, 
the  legitimate  measures  of  the  Union,  it  would  destroy  the 
constitution,  or  reduce  it  to  the  imbecility  of  the  old  con- 
federation. To  prevent  such  mischief  and  ruin,  the  con- 
stitution of  the  United  States,  most  wisely  and  most  clearly, 
conferred  on  the  judicial  department  the  power  of  constru- 
ing the  constitution  and  laws  in  every  case,  and  of  pre- 
serving them  from  all  violation  from  every  quarter,  so  far 
as  judicial  decisions  could  preserve  them. 

The  case  before  the  court  was  one  in  which  jurisdiction 
depended  upon  the  character  of  the  cause,  as  it  was  a case 
arising  under  the  law  of  the  Union.  It  was  not  an  ordinary 
case  of  a controversy  between  a state  and  one  of  its  citi- 
tens,  for  there  the  jurisdiction  would  depend  upon  the  cha- 
racter of  the  parties.  The  court  concluded,  that  the  appel- 
late power  did  extend  to  the  case,  though  a state  was  a 
' party,  because  it  was  a case  touching  the  validity  of  an  act 
of  Congress,  and  the  decision  of  the  state  court  was  against 
its  validity ; and  in  all  cases  arising  under  the  constitution, 
laws,  and  treaties  of  the  Union,  the  jurisdiction  of  the 
court  may  be  exercised  in  an  appellate  form,  though  a state 
be  a party. 

The  court  observed,  that  the  amendment  to  the  consti- 
tution, declaring  that  the  judicial  power  was  not  to  be  con- 
strued to  extend  to  any  suit  in  law  or  equity  commenced 
or  prosecuted  against  a state  by  individuals,  did  not  apply 
to  a writ  of  error,  whicli  was  not  a suit  against  a state,  within 
the  meaning  of  the  constitution  ; and  the  jurisdiction  of  the 
Supreme  Court,  in  cases  arising  under  the  constitution,  laws 
and  treaties  of  the  Union,  may  be  exercised  by  a writ  of  error 
brought  upon  tlie  judgment  of  a state  court.  The  United 
States  are  one  nation  and  one  people,  as  to  all  cases  and 
powers  given  by  the  constitution,  and  the  judicial  power 

VoL.  I.  42 
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must  be  competent  not  only  to  decide  on  the  validity  of  the 
constitution  or  law  of  a state,  if  it  be  repugnant  to  the  con- 
stitution or  to  a law  of  the  United  States,  but  also  to  decide 
on  the  judgment  of  a state  tribunal  enforcing  such  unconsti- 
tutional law.  The  federal  courts  must  either  possess  ex- 
clusive jurisdiction  in  all  cases  affecting  the  constitution, 
and  laws,  and  treaties  of  the  Union,  or  they  must  have  power 
to  revise  the  judgments  rendered  on  them  by  the  state  tri- 
bunals. If  the  several  state  courts  had  final  jurisdiction  over 
the  same  cases,  arising  upon  the  same  laws,  it  would  be  a 
hydra  in  government,  from  which  nothing  but  contradiction 
and  confusion  could  proceed.  Nothing  can  be  plainer  than 
the  proposition,  that  the  Supreme  Court  of  the  nation  must 
have  power  to  revise  the  decisions  of  local  tribunals  on  ques- 
tions which  affect  the  nation,  or  the  most  important  ends 
of  the  government  might  be  defeated,  and  we  should  be  no 
longer  one  nation  for  any  efficient  purpose.  The  doctrine 
would  go  to  destroy  the  great  fundamental  principles  on 
which  the  fabric  of  the  Union  stands.* 

We  have  now  finished  the  review  of  the  most  important 
points  that  have  arisen  in  the  jurisprudence  of  the  United 
States,  on  the  subject  of  the  original  and  appellate  jurisdic- 
tion of  the  Supreme  Court.  So  far  as  the  powers  of  that 
court,  under  the  constitution,  and  under  the  25th  section 
of  the  judiciary  act  of  1789,  have  been  drawn  in  question, 
they  have  been  maintained  with  great  success,  and  with  an 
equal  display  of  dignity  and  discretion. 


a In  Williamg  v.  Norri»,anJ  Montgomery  v.  Hernandez,  12  Whea- 
ton, 117.  189.  underthe  2.ith  section  of  the  judiciary  act  of  1789,  ch. 
SO.  it  was  held,  that  the  Supreme  Court  has  no  appellate  jurisdiction, 
unless  the  decision  in  the  state  court  be  against  the  right  or  title  set 
up  by  the  party  under  the  constitution  or  statute  of  the  United 
States,  and  the  title  depended  thercou  ; or  unless  the  decision  be  in 
favmtr  of  a state  law,  when  its  validity  was  questioned,  as  repugnant 
to  the  constitution  of  the  United  States,  and  the  right  of  the  party 
depended  upon  the  state  law. 
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OF  THE  JURISDICTION  OF  THE  FEDERAL  COURTS,  IN  RE- 
SPECT TO  THE  COMMON  LAW,  AND  IN  RESPECT  TO  PAR- 
TIES. 

(I.)  It  has  been  a subject  of  much  discussion,  whether 
the  courts  of  the  United  States  have  a common  law  jurit- 
dictioD,  and,  if  any,  to  what  extent. 

In  the  case  of  the  United  States  v.  Worrall,'  in  the  Cip-Th«n.  «. 

Couita  li«T« 

cuit  Court  at  Philadelphia,  the  defendant  was  indicted 
convicted  of  an  attempt  to  bribe  the  commissioner  of  the 
revenue  j and  it  was  contended,  on  the  motion  in  arrest  of 
Judgment,  that  the  court  had  no  jurisdiction  of  the  case, 
because  all  the  judicial  authority  of  the  federal  courts  was 
derived,  either  from  the  constitution,  or  the  acts  of  Congress 
made  in  pursuance  of  it,  and  an  attempt  to  bribe  the  com- 
missioner of  the  revenue  was  not  a violation  of  any  consti- 
tutional or  legislative  prohibition.  Whenever  Congress 
shall  think  any  provision  by  law  necessary  to  carry  into 
effect  the  constitutional  powers  of  the  government,  it  was 
said,  they  may  establish  it,  and  then  a violation  of  its  sanc- 
tions will  come  within  the  jurisdiction  of  the  Circuit  Courts, 
which  have  exclusive  cognizance  of  all  crimes  and  offences 
cognizable  under  the  authority  of  the  United  States.  Con- 
gress had  provided  by  law  for  the  punishment  of  various 
crimes,  and  even  for  the  punishment  of  bribery  itself,  in  the 
case  of  a judge,  an  officer  of  the  customs,  or  an  officer  of 
the  excise ; but,  in  the  case  of  the  commissioner  of  the  re- 
venue, the  act  of  Congress  did  not  create  or  declare  the 


a 2 Dalku,  381. 
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oflence.  The  question  then  fairly  and  directly  presented 
itself,  what  was  there  to  render  it  an  offence  arising  under 
the  constitution  or  laws  of  the  United  States,  and  cogni- 
sable under  tlieir  authority  ? A case  arising  under  a law, 
must  mean,  a case  depending  on  the  exposition  of  a law,  in 
respect  to  something  which  the  law  prohibits  or  enjoins ; 
and  if  it  were  sufficient,  in  order  to  vest  a jurisdiction  to  try 
a crime,  or  sustain  an  action,  that  a federal  officer  was  con- 
cerned and  affected  by  the  act,  n source  of  jurisdiction 
would  be  opened  which  would  destroy  all  the  barriers  be- 
tween the  judicial  autliorities  of  the  states  and  the  general 
government.  Though  an  attempt  to  bribe  a public  officer 
be  an  offence  at  common  law,  the  constitution  of  the  United 
States  contains  no  reference  to  a common  law  authority. 
Every  power  in  the  constitution  was  matter  of  definite  and 
positive  grant,  and  the  very  powers  that  were  granted  could 
not  take  effect  until  they  were  exercised  through  the  me- 
dium of  a law.  Though  Congress  had  the  power  to  make  a 
law  which  would  render  it  criminal  to  offer  a bribe  to  the 
commissioner  of  the  revenue,  they  had  not  done  it,  and  the 
crime  was  not  recognised  either  by  the  legislative  or  consti- 
tutional code  of  the  Union. 

In  answer  to  this  view  of  the  subject,  it  was  observed, 
that  the  offence  was  within  the  terms  of  the  constitution, 
for  it  arose  under  a law  of  the  United  States,  and  was  an 
attempt  by  bribery  to  obstruct  or  prevent  the  execution  of 
the  laws  of  the  Union.  If  the  commissioner  of  the  revenue 
had  accepted  the  bribe,  he  would  have  been  indictable  in  the 
courts  of  the  United  States ; and,  upon  principles  of  analogy, 
the  offence  of  the  person  who  tempted  it  must  be  equally 
cogniiable  in  those  courts.  The  prosecution  against  Hen- 
field,  for  serving  on  board  a French  privateer  against  the 
Dutch,  was  the  exercise  of  a common  law  power,  applied 
to  an  offence  against  the  law  of  nations,  and  a breach  of  a 
treaty,  which  provided  no  specific  penalty  for  such  a case. 

The  court  were  divided  in  opinion  on  this  question.  In 
the  opinion  of  the  circuit  judge,  an  indictment  at  common 
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law  could  not  be  sustained  in  the  Circuit  Court.  It  was  ad- 
mitted that  Congress  were  authorised  to  define  and  punish 
the  crime  of  bribery  ; but  as  tbe  act  charged  as  an  offence  in 
the  indictment,  had  not  been  declared  by  law  to  be  crimi- 
nal, the  courts  of  the  United  States  could  not  sustain  a cri- 
minal prosecution  for  it.  The  United  States,  in  their  na- 
tional capacity,  have  no  common  law,  and  their  courts  have 
not  any  common  law  jurisdiction  in  criminal  cases,  and 
Congress  have  not  provided  by  law  for  the  offence  contained 
in  the  indictment,  and  until  they  defined  the  offence,  and 
prescribed  the  punishment,  he  thought  the  court  had  not 
Jurisdiction  of  it. 

The  district  judge  was  of  adifferentopinion,  andhe  held, 
that  the  United  States  were  constitutionally  possessed  of  a 
common  law  power  to  punish  misdemeanors,  and  the  power 
might  have  been  exercised  by  Congress  in  the  form  of  a 
law,  or  it  might  be  enforced  in  a course  of  judicial  pro- 
ceeding. The  offence  in  question  was  one  against  the  well- 
being of  the  United  States,  and  from  its  very  nature  cog- 
nizable under  their  authority. 

This  case  settled  nothing,  as  the  court  were  divided  ; but 
it  contained  some  of  the  principal  arguments  on  each  side 
of  this  nice  and  interesting  constitutional  question. 

In  the  case  of  The  United  Slates  v.  Burr,  which  arose  in 
the  Circuit  Court  in  Virginia  in  1807,  the  chief  justice  of 
the  United  States  declared,*  that  the  laws  of  the  several 
states  could  not  be  regarded  as  rules  of  decision  in  trials  for 
offences  against  the  United  States,  because  no  man  could  be 
condemned  or  prosecuted  in  the  federal  courts  on  a state 
law.  The  expression,  trials  at  common  law,  used  in  the  34th 
section  of  the  judiciary  act,  was  not  applicable  to  prosecu- 
tions for  crimes.  It  applied  to  civil  suits,  as  contradistin- 
guished from  criminal  prosecutions,  and  to  suits  at  common 
law,  as  contradistinguished  from  those  which  came  before 


a Opinion  delivered  September  3d,  1807,  and  reported  by  Mr. 
Ritchie. 
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the  court  sitting  as  a court  of  equity  and  admiralty.  He  ad- 
mitted, however,  that  when  the  judiciary  act,  sec.  14.  au- 
thorized the  courts  to  issue  writs  not  specially  provided  for 
by  statute,  but  which  were  agreeable  to  the  principles  and 
usages  of  law,  it  referred  to  that  generally  recognised  and 
long  established  law,  which  formed  the  substratum  of  the 
laws  of  every  state. 

The  case  of  The  United  States  v.  Hudson  Sf  Goodwin,' 
brought  this  great  question  in  our  national  Jurisprudence 
for  the  first  time  before  the  Supreme  Court  of  the  United 
States.  The  question  there  was,  whether  the  Circuit  Court 
of  the  United  States  had  a common  law  jurisdiction  in  cases 
of  libel.  The  defendants  had  been  indicted  in  the  Circuit 
Court  in  Connecticut,  for  a libel  on  the  President  of  the 
United  States,  and  the  court  was  divided  on  the  point  of 
jurisdiction.  A majority  of  the  Supreme  Court  decided, 
that  the  Circuit  Courts  could  not  exercise  a common  law 
jurisdiction  in  criminal  rases.*’  Of  all  the  courts  which  the 
United  States,  under  their  general  powers,  might  constitute, 
the  Supreme  Court  was  the  only  one  that  possessed  juris- 
diction derived  immediately  from  the  constitution.  All 
other  courts  created  by  the  general  government  possessed 
no  jurisdiction  but  what  was  given  them  by  the  power  that 
created  them,  and  could  be  vested  with  none  but  what  the 
power  ceded  to  the  general  government  would  authorise 
them  to  confer  ; and  the  jurisdiction  claimed  in  that  case 
had  not  been  conferred  by  any  legislative  act.  When  a 
court  is  created,  and  its  operations  confined  to  certain  spe- 
cific objects,  it  could  not  assume  a more  extended  jurisdic- 
tion. Certain  implied  powers  must  necessarily  result  to 
the  courts  of  justice  from  the  nature  of  their  institutioofibut 
jurisdiction  of  crimes  against  the  state  was  not  one  of  them. 


a 7 Cranch,  32. 

b In  the  states  of  Ohio  and  Louisiana,  it  is  understood  to  be  held, 
that  there  is  no  common  law  indictable  ofience,  and  that  every  in- 
dictable offence  must  be  grounded  upon  some  statute. 
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To  fine  for  contempt,  to  imprison  for  contumacy,  to  enforce 
the  observance  of  orders,  arc  powers  necessary  to  the  exer- 
cise of  all  other  powers,  and  incident  to  the  courts,  without 
the  authority  of  a statute.  But  to  exercise  criminal  juris- 
diction in  common  law  cases,  was  not  within  their  implied 
powers,  and  it  was  necessary  for  Congress  to  make  the  aet 
a crime,  to  afiix  a punishment  to  it,  and  to  declare  the  court 
which  should  have  Jurisdiction. 

The  general  question  was  afterwards  brought  into  renew- 
ed discussion,  in  the  Circuit  Court  of  the  United  States  for 
Massachusetts,  in  the  case  of  The  United  Statet  v.  Cool- 
idge.'  Notwithstanding  the  decision  in  the  case  of  The 
United  States  v.  Hudson  if  Goodwin,  the  court  in  Massa- 
chusetts thought  the  question,  in  consequence  of  its  vast  im- 
portance, entitled  to  be  reviewed  and  again  discussed,  es- 
pecially as  the  case  in  the  Supreme  Court  had  been  decided 
without  argument,  and  by  a majority  only  of  the  court.  In 
this  case,  the  defendant  was  indicted  for  an  offence  commit- 
ted on  the  high  seas,  in  forcibly  rescuing  a prixe,  which  had 
been  captured  by  an  American  cruiser.  The  simple  ques- 
tion was,  whether  the  Circuit  Court  had  jurisdiction  to  pun- 
ish offences  against  the  United  States,  which  had  not  been 
previously  defined,  and  a specific  punishment  affixed  by 
statute.  The  judge  who  presided  in  that  court  did  not  think 
it  necessary  to  consider  the  broad  question,  whether  the 
United  States,  as  a sovereign  power,  had  entirely  adopted 
the  common  law.  He  admitted  that  the  courts  of  the  United 
States  were  courts  of  limited  jurisdiction,  and  could  not  ex- 
ercise any  authorities  not  confided  to  them  by  the  consti- 
tution and  laws  made  in  pursuance  of  it.  But  he  insisted 
that  when  an  authority  was  once  lawfully  given,  the  nature 
and  extent  of  that  authority,  and  the  mode  in  which  it  should 
be  exercised,  must  be  regulated  by  the  rules  of  the  common 
law,  and  that  if  this  distinction  was  kept  in  -sight,  it  would 
dissipate  the  whole  difficulty  and  obscurity  of  the  subject. 


a 1 Galluon,  488. 
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It  was  not  to  be  doubted  that  tbe  constitution  and  laws  of 
the  United  States  were  made  in  reference  to  the  existence 
of  the  common  law,  whatever  doubts  might  be  entertained 
as  to  the  question,  whether  the  common  law  of  England,  in 
its  broadest  sense,  including  equity  and  admiralty  as  well  as 
legal  doctrines,  was  the  common  law  of  the  United  States. 
In  many  cases,  the  language  of  the  constitution  and  laws 
would  be  inexplicable,  without  reference  to  the  common 
law ; and  the  existence  of  the  common  law  is  not  only  sup- 
posed by  the  constitution,  but  it  is  appealed  to  for  the  con- 
struction and  interpretation  of  its  powers. 

It  was  competent  for  Congress  to  confide  to  the  Circuit 
Courts  jurisdiction  of  all  ofiences  against  the  United  States, 
and  they  have  given  to  it  exclusive  cognizance  of  most  crimes 
and  ofiences  cognizable  under  the  authority  of  the  United 
States.  The  words  of  the  1 1th  section  of  the  judiciary  act 
of  1789  were,  that  the  circuit  courts  should  have  “ exclusive 
cognizance  of  all  crimes  and  ofiences  cognizable  under  the 
authority  of  the  United  States,  except  where  this  act  other- 
wise provides,  or  the  laws  of  the  United  States  shall  other- 
wise direct.”  This  means  all  crimes  and  ofiences  to  which, 
by  the  constitution  of  the  United  States,  the  judicial  power 
extends,  and  the  jurisdiction  could  not  be  given  in  more 
broad  and  comprehensive  terms.  To  ascertain  what  are 
crimes  and  ofiences  against  the  United  States,  recourse  must 
be  had  to  the  principles  of  the  common  law,  taken  in  con- 
nexion with  the  constitution.*  Thus,  Congress  had  provided 
for  the  punishment  of  murder,  manslaughter,  and  perjury, 
under  certain  circumstances,  but  had  not  defined  those 
crimes.  The  explanation  of  them  must  be  sought  in,  and 


a Judge  Wilson,  in  his  charge  to  a grand  jury  in  the  Circuit  Court 
of  the  United  States,  in  Virginia,  in  1791,  observed,  that  we  must 
recur  to  the  common  law  for  the  definition  and  description  of  many 
crimes  against  the  United  States.  See  Wilton' t Workt,  vol.  3. 
371—377. 
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exclusively  governed  by,  the  common  law ; and  upon  any 
other  supposition,  the  Judicial  power  of  the  United  States 
would  be  left  in  its  exercise  to  arbitrary  discretion.  In  a 
great  variety  of  cases,  arising  under  the  laws  of  the  United 
States,  the  will  of  the  legislature  cannot  be  executed,  unless 
by  the  adoption  of  the  common  law.  The  interpretation 
and  exercise  of  the  vested  jurisdiction  of  the  courts  of  the 
United  States,  as,  for  instance,  in  suits  in  equity  and  in  causes 
of  admiralty  and  maritime  jurisdiction,  and  in  very  many 
other  cases,  must,  in  the  absence  of  positive  law,  be  govern- 
ed exclusively  by  the  common  law. 

There  are  many  crimes  and  offences,  such  as  offences 
against  the  sovereignty,  the  public  rights,  the  public  justice, 
the  public  peace,  and  the  public  police  of  the  United  States, 
which  are  cognisable  under  its  authority  ; and  in  the  exercise 
of  the  jurisdiction  of  the  United  States  over  them,  the  prin- 
ciples of  the  common  law  must  be  applied,  in  the  absence  of 
statute  regulations.  Treason,  conspiracies  to  commit  trea- 
son, embezzlement  of  public  records,  bribery,  resistance  to 
judicial  process,  riots,  and  misdemeanors  on  the  high  seas, 
frauds  and  obstructions  of  the  public  laws  of  trade,  and 
robbery  and  embezzlement  of  the  mail  of  the  United  States, 
are  offences  at  common  law,  and  when  directed  against  the 
United  States,  they  are  offences  against  the  United  States, 
and,  being  offences,  the  Circuit  Courts  have  cognizance  of 
them,  and  can  try  and  punish  them  upon  the  principles  of 
the  common  law.  The  punishment  must  be  6ne  and  impri- 
sonment, for  it  is  a settled  principle,  that  where  an  offence 
exists,  to  which  no  specific  punishment  is  affixed  by  statute, 
fine  and  imprisonment  is  the  punishment.  The  common 
law  is  then  to  be  referred  to,  not  only  as  the  rule  of  deci- 
sion in  criminal  trials  in  the  courts  of  the  United  States,  but 
in  the  judgment  or  punishment;  and  by  common  law  he 
meant  the  word  in  its  largest  sense,  as  ineluding  the  whole 
system  of  English  jurisprudence. 

VoL.  I.  43 
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It  was  accordingly  conciaded,  that  the  Circuit  Courts  had 
cognizance  of  all  oflences  against  the  United  States,  and 
what  those  offences  were,  depended  upon  the  common  law 
applied  to  the  powers  confided  to  the  United  States  ; and 
that  the  Circuit  Courts,  having  such  cognizance,  might 
punish  by  fine  and  imprisonment,  where  no  punishment  was 
specially  provided  by  statute.  The  admiralty  was  a court 
of  extensive  criminal,  as  well  as  civil  jurisdiction ; and  of- 
fences of  admiralty  jurisdiction  were  exclusively  cogniza- 
ble by  the  United  States,  and  were  offences  against  the 
United  States,  and  punisliable  by  fine  and  imprisonment, 
when  no  other  punishment  was  specially  prescribed. 

This  case  was  brought  up  to  the  Supreme  Court,  but  it 
was  not  argued.  A difference  of  opinion  still  existed  among 
the  members  of  the  court,  and,  under  the  circumstances,  the 
court  merely  said,  that  they  did  not  choose  to  review  their 
former  decision  in  the  case  of  The  United  Stales  v.  Hud- 
son if  Goodwin,  or  draw  it  in  doubt.*  The  decision  was 
fur  the  defendant,  and,  consequently,  against  the  claim  to 
any  common  law  jurisdiction  in  criminal  cases. 

These  jarring  opinions  and  decisions  of  the  federal  courts, 
have  not  settled  the  general  question  as  to  the  application 
and  influence  of  the  common  law,  upon  clear  and  definite 
principles ; and  it  may  still  be  considered,  in  civil  cases,  as 
open  for  further  consideration.  The  case  of  Hudson  Sf 
Goodwin  decided  that  the  United  States  courts  had  no  juris- 
diction given  them  by  the  constitution  or  by  statute,  over 
libels;  and -the  case  of  Worrall  decided  that  tliey  had  no 
jurisdiction  in  the  case  of  an  attempt  to  bribe  a commis- 
sioner of  the  revenue.  If  that  were  so,  the  common  law 
certainly  could  not  give  them  any.  The  cases  were  there- 
fore very  correctly  decided  upon  the  principle  assumed  by 
the  court.  But  the  subsequent  case  of  Coolidge  did  not  fall 
within  that  principle,  because  the  offence  there  charged 


• 1 Wkcalon,  415. 
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was  clearly  a case  of  admiralty  jnrlsdiction,  and  the  courts 
of  the  United  States  would  seem  to  have  had  general  and 
exclusive  jurisdiction  over  the  case.  Mr.  Du  Ponceau, 
in  his  “ Dissertation  on  the  nature  and  extent  of  the  Juris- 
diction of  the  courts  of  the  United  States,”  has  ably  exa- 
mined the  subject,  and  shed  strong  light  on  this  intricate 
and  perplexed  branch  of  the  national  jurisprudence.  He 
pursues  the  distinction  originally  taken  in  the  Circuit  Court 
in  Massachusetts,  and  maintains,  that  we  have  not,  under 
our  federal  government,  any  common  law,  considered  as  a 
source  ofjuritdiclion;  while,  on  the  other  hand,  the  common 
law,  considered  merely  as  the  meant  or  instrument  of  exer- 
cising the  jurisdiction,  conferred  by  the  constitution  and 
laws  of  the  Union,  does  exist,  and  forms  a safe  and  benefi- 
cial system  of  national  jurisprudence.  The  courts  cannot 
derive  their  right  to  act  from  the  common  law.  They  must 
look  for  that  right  to  the  constitution  and  law  of  the  United 
States.  But  when  the  general  jurisdiction  and  authority  is 
given,  as  in  cases  of  admiralty  and  maritime  jurisdiction, 
the  rulet  of  action  under  that  jurisdiction,  if  npt  prescribed 
by  statute,  may,  and  must  be  taken  from  the  common  law, 
when  they  are  applicable,  because  they  are  necessary  to 
give  efiect  to  the  jurisdiction.* 

The  principle  assumed  by  the  courts  in  the  cases  of 
Worrall  and  of  Hudson  if  Goodwin,  is  considered  to  be  a 
safe  and  sound  principle.  The  mere  circumstance  that  the 
party  injured  by  the  ofience  under  prosecution,  was  an  offi- 
cer of  the  government  of  the  United  States,  does  not  give 
jurisdiction ; for  neither  the  constitution,  nor  the  judicial 
acts  founded  upon  it,  gave  the  federal  courts  a general  ju- 
risdiction in  criminal  cases,  afiecting  the  officers  of  govern- 
ment, as  they  have  in  cases  afiecting  public  ministers  and 
consuls.  Because  an  officer  was  appointed  under  the  con- 


a Cui  juruddetio  data  etl,  ta  quoque  cotxcuta  *tu  vidtnhir,  «M«  qui- 
iut  jurudielio  txpKcari  non  potest.  Dig.  t.  1 , S. 
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stitution,  that  would  not  of  render  all  cases  in  which 
they  were  concerned,  or  might  be  aflccted,  cases  arising 
under  the  constitution  and  laws,  and  cognizable  by  the  ju> 
diciary.  Such  a wide  construction  would  be  transferring 
legislative  power  to  the  judiciary,  and  vest  it  with  almost 
unlimited  jurisdiction  ; for  where  is  the  act  that  might  not, 
in  some  distant  manner,  be  connected  with  the  constitution 
or  laws  of  the  United  States  ? It  rests  alone  in  the  discre- 
tion of  congress,  to  throw  over  the  persons  and  character 
of  the  officers  of  the  government,  acting  in  their  official 
stations,  a higher  protection  than  that  afforded  by  the  laws 
of  the  states ; and  when  laws  are  made  for  that  purpose, 
the  federal  courts  will  be  charged  with  the  duty  of  execu- 
ting them. 

This  appears  to  be  sound  doctrine,  and  to  be  deduced 
from  the  cases  which  have  been  mentioned.  There  is 
much  weight  undoubtedly  due  to  the  argument  of  the  Cir- 
cuit Court  in  Massachusetts ; and  an  attempt  to  bribe  an 
officer  of  the  government,  or  to  libel  an  officer  of  the  go- 
vernment, in  relation  to  his  official  acts,  would  seem  to  be 
an  offence  against  that  government.  They  tend  directly 
to  weaken  or  pervert  the  administration  of  it ; and  if  it  once 
be  admitted  that  such  acts  amount  to  an  offence  against  the 
United  States,  they  must  of  course  be  cognizable  under  its 
authority,  and  belong  to  the  jurisdiction  of  the  Circuit 
Courts.  The  great  difficulty  and  the  danger  is,  in  leaving 
it  to  the  courts  to  say  what  is  an  offence  against  the  United 
States,  when  the  law  has  not  specifically  defined  it.  The 
safer  course  undoubtedly  is,  to  confine  the  jurisdiction  in 
criminal  cases  to  statute  offences  duly  defined,  and  to  cases 
within  the  express  jurisdiction  given  by  the  constitution. 
The  admiralty  jurisdiction  of  the  federal  courts  is  derived 
expressly  from  the  constitution,  and  criminal  cases  belonging 
to  that  jurisdiction  by  the  common  law,  and  by  the  law  of 
nations,  might  well  have  been  supposed  to  be  cognizable  in 
the  admiralty  courts,  without  any  statute  authority.  If  the 
common  law  be  a rule  of  decision  in  the  exercise  of  the 
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lawful  jurisdiction  of  the  federal  courts,  why  ought  it  not  to 
apply  to  criminal,  as  well  as  to  civil  cases,  and  upon  the 
same  principle,  when  jurisdiction  is  clearly  vested  If  con- 
gress should  by  law  authorize  the  District  or  Circuit  Courts 
to  take  cognizance  of  attempts  to  bribe  an  officer  of  the  go- 
vernment in  the  exercise  of  his  official  trust,  and  should 
make  no  further  provision,  the  courts  would,  of  course,  in 
the  description,  dedniiion,  prosecution,  and  punishment  of 
the  offence,  be  bound  to  follow  those  general  principles  and 
usages,  which  are  not  repugnant  to  the  constitution  and 
laws  of  the  United  States,  and  which  constitute  the  com- 
mon law  of  the  land,  and  form  the  basis  of  all  American 
jurisprudence.  Though  the  judiciary  power  of  the  United 
States  cannot  take  cognizance  of  offences  at  common  law, 
unless  they  have  jurisdiction  over  the  person  or  subject  mat- 
ter, given  them  by  the  constitution  or  laws  made  in  pur- 
suance of  it ; yet,  when  the  jurisdiction  is  once  granted,  the 
common  law,  under  the  correction  of  the  constitution  and 
statute  law  of  the  United  States,  would  seem  to  be  a neces- 
sary and  a safe  guide,  in  all  cases,  civil  and  criminal,  aris- 
ing under  the  exercise  of  that  jurisdiction,  and  not  specially 
provided  for  by  statute.  Without  such  a guide,  the  courts 
would  be  left  to  a dangerous  discretion,  and  to  roam  at 
large  in  the  trackless  field  of  their  own  imaginations. 

The  Supreme  Court  of  the  United  States,  in  Robimon  v. 
Campbell,'  went  far  towards  the  admission  of  the  existence 
and  application  of  the  common  law  to  civil  cases  in  the  fe- 
deral courts.  The  judiciary  act  of  1789,'“  had  declared, 
that  the  laws  of  the  several  states,  except  where  the  consti- 
tution, treaties,  or  statutes  of  the  Union,  otherwise  required, 
should  be  regarded  as  rules  of  decision  in  trials  at  common 
law  in  the  courts  of  the  United  States,  in  cases  where  they 
applied.  The  subsequent  act  of  May  8th,  1792,  confirmed 


a 3 Wheaton,  10  Ibid.  ISO. 
b Sec.  34. 
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the  modes  of  proceeding  then  used  in  suits  at  common  law  in 
the  federal  courts,  and  declared,  that  tlie  modes  of  proceed- 
ing in  suits  in  equity  should  be  according  to  the  principles 
and  usages  of  courts  of  equity.*  Under  those  provisions, 
the  court  declared,  that  the  remedies  in  the  federal  courts, 
at  common  law,  and  in  equity,  were  to  be,  not  according  to 
the  practice  of  state  courts,  “ but  according  to  the  princi- 
ples of  common  law  and  equity  as  distinguished  and  defined 
in  that  country  from  which  we  derived  our  knowledge  of 
those  principles.” 

In  this  view  of  the  subject,  the  common  law  may  be  culti- 
vated as  part  of  the  jurisprudence  of  theUnited  States.  In 
its  improved  condition  in  England,  and  especially  in  its  im- 
proved and  varied  condition  in  this  country’,  under  the  be- 
nign influence  of  an  expanded  commerce,  of  enlightened 
justice,  of  republican  principles,  and  of  sound  philosophy, 
the  common  law  has  become  a code  of  matured  ethics,  and 
enlarged  civil  wisdom,  admirably  adapted  to  promote  and 
secure  the  freedom  and  happiness  of  social  life.  It  has 
proved  to  be  a system  replete  with  vigorous  and  healthy 
principles,  eminently  conducive  to  the  growth  of  civil  liber- 
ty ; and  it  is  in  no  instance  disgraced  by  such  a slavish  po- 
litical maxim  as  that  with  which  the  Institutes  of  Justinian 
are  introduced. •’  It  is  the  common  jurisprudence  of  the 
people  of  the  United  States,  and  was  brought  with  them  as 


a The  practice  of  t[ic  Supreme  Courts  of  the  states  in  ure  in  Stp- 
lembcr,  1789,  was  adopted,  subject  to  alterations  by  the  federal  courts. 
1 Poine,  428,  429.  10  Wheaton,  I.  1 Pflert'  Cir.  R.  1.  Those 

modes  and  forms  of  proceeding  remain  unnfiected  by  subsequent 
state  regulations  on  the  subject.  The  federal  courts  follow  the  de- 
cisions of  the  state  courts  on  the  construction  of  state  laws,  unless 
they  come  in  conflict  with  the  constitution  or  laws  of  the  United 
States.  10  Wheaton,  139.  1 Paine,  564.  The  state  laws  which 

are  made  rules  of  decision  in  the  federal  courts,  are  those  which 
apply  to  righte  of  person  and  property.  U.  States  v.  Wonson,  I 
Gall.  18.  Mayer  r.  Foulkrod,4  Wath.  Cir.  R.  349. 
b Quod prinripi  plamil,  legit  hahetngorem.  fntl.  1 . 9.  6. 
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colonists  rrom  England,  and  established  here,  so  far  as  it 
was  adapted  to  our  institutions  and  circumstances.  It  was 
claimed  by  the  congress  of  the  United  Colonies,  in  1774, 
as  a branch  of  those  “ indubitable  rights  and  liberties  to 
which  the  respective  colonies  are  entitled.’’*  It  hlla  up 
every  interstice,  and  occupies  every  wide  space  which  the 
statute  law  cannot  occupy.  Its  principles  may  be  com- 
pared to  the  influence  of  the  liberal  arts  and  sciences ; ad- 
versis  perfugium  ac  solaliuvi  prabenl ; deketant  domi,  non 
itnpcdiwU  fork  ; pernacf ant  nobiscum,  peregrinardur,  rusli- 
cantur.  To  use  the  words  of  the  learned  jurist  to  whom  I 
have  already  alluded,'*  “ we  live  in  the  midst  of  the  common 
law,  we  inhale  it  at  every  breath,  imbibe  it  at  every  pore ; 
we  meet  with  it  when  we  wake  and  when  we  lay  down  to 
sleep,  when  we  travel  and  when  we  stay  at  home ; and  it  is 
interwoven  with  the  every  idiom  that  we  speak  ; and  we 
cannot  learn  another  system  of  laws,  without  learning,  at 
the  same  time,  another  language.” 

II.  The  jurisdiction  of  the  federal  courts  rations  perso- 
narum,  and  depending  on  the  relative  character  of  the  liti- 
gant parties,  has  been  the  subject  of  much  judicial  discus- 
sion. The  constitution  gives  jurisdiction  to  the  federal 
courts  of  all  suits  between  aliens  and  citizens,  and  between 
resident  citizens  of  diflerent  states,'  and  we  have  a series  of 
judicial  decisions  on  that  subject.  If  the  case  arises  under 
the  constitution,  laws,  or  treaties  of  the  Union,  it  is  imma- 
terial who  may  be  parties ; and  if  it  arises  between  aliens 
and  citizens,  or  between  citizens  of  diflerent  states,  it  is  im- 
material what  may  be  the  nature  of  the  controversy. 

In  Bingham  v.  Cabot, ^ the  Supreme  Court  held,  that  it  Jun«ii.ii.n 
was  necessary  to  set  forth  the  citizenship  of  the  respective  aiiarTn  > 

pirljt. 


a Declaration  of  rights  if  14<A  October,  1774.  Journals  of  Con- 
gress, to).  I.  p.  28. 

6 Du  Ponceau  on  Jurisdiction,  p.  91. 
c Lessee  of  Butler  t.  Farntwortb,4  Wash.  Cir.  R,  101. 
d 9 Dallas,  382. 
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parlies,  or  the  alienage  when  a foreigner  was  concerned,  by 
positive  averments,  in  order  to  bring  the  case  within  the 
jurisdiction  of  the  Circuit  Court ; and  that  if  there  was  not  a 
sufficient  allegation  for  that  purpose  on  record,  no  juris* 
diction  of  the  suit  would  be  sustained.  The  same  doctrine 
was  maintained  in  Turner  v,  Enville,'  and  in  Turner  v. 
The  Bank  of  North  America  and  it  was  declared,  that  the 
Circuit  Court  was  a court  of  limited  jurisdiction,  and  had 
cognizance  only  of  a few  cases  specially  circumstanced,  and 
that  the  fair  presumption  was,  that  a cause  was  without  its 
jurisdiction,  till  the  contrary  appeared.  Upon  that  princi- 
ple the  rule  was  founded,  making  it  necessary  to  set  forth, 
upon  the  record  of  the  Circuit  Court,  the  facts  or  circum- 
stances which  gave  jurisdiction,  either  expressly,  or  in  such 
manner  as  to  render  them  certain  by  legal  intendment.  It 
is  necessary,  therefore,  where  the  defendant  appears  to  be  a 
citizen  of  one  state,  to  show,  by  averment,  that  the  plaintiff 
is  a citizen  of  some  other  state,  or  an  alien  ; or,  if  the  suit 
be  upon  a promissory  note,  by  the  endorsee,  to  show  that 
the  original  payee  was  so ; for  it  is  his  description,  as  well 
as  that  of  the  endorsee,  which  gives  the  jurisdiction.  But 
an  alien  cannot  sue  a citizen  in  the  Circuit  Court  of  the 
United  States,  if  the  latter  be  at  the  time  a resident  in  a 
foreign  country,  notwithstanding  he  has  property  in  the 
district  which  might  be  attached.  No  compulsory  process, 
under  the  judiciary  act  of  1789,  lies  against  a person  who 
is  not  at  the  time  an  inhabitant  of,  or  is  not  found  in,  the 
district  in  which  the  process  issues.' 

BcIWMOCiti-  The  judiciary  act  of  1789,  sec.  II.  gives  jurisdiction  to 
rtrant  iiaiua.  the  Citcuit  Court  when  an  alien  is  a party  ; and  it  was  de- 
cided in  Mostman  v.  Higginson,*  that  the  jurisdiction  was 
confined  to  the  case  of  suits  between  citizens  and  foreigners, 
and  did  not  extend  to  suits  between  alien  and  alien ; and 


a 4 Dallat,!. 
b 4 Dallai,  8. 


c Picquet  v.  Swan,  a Maton,  35. 
d 4 Dallat,  12. 
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that  if  it  appeared  on  record  that  the  one  party  was  an  alien, 
it  must  likewise  appear  aliirmalively,  that  the  other  party 
was  a citizen.  So,  again,  in  Course  v.  Stead'  it  was  de- 
cided to  the  same  effect.  The  principle  is,  that  it  must  ap- 
pear upon  the  record,  that  the  character  of  the  parties  sup- 
ports the  jurisdiction  ; and  the  points  in  that  case  were  re- 
asserted in  Montalct  v.  Murray,'"  and  in  Hodgson  v.  Bow- 
erbank,"  and  in  Sullivan  v.  The  Ftdlon  Steam-Boat  Com. 
pany.''  In  Maxfteld  v.  Leiy,"  the  question  of  jurisdiction 
arising  from  the  character  of  the  parties,  was  discussed,  in 
the  Circuit  Court  in  Pennsylvania,  and  the  court  animad- 
verted severely  upon  an  attempt  to  create  a jurisdiction  by 
fraud,  contrary  to  the  policy  of  the  constitution,  and  the 
law.  The  suit  was  an  ejectment  between  citizens  of  the 
same  state,  to  try  title  to  land  ; and  to  give  jurisdiction  to  the 
Circuit  Court,  a deed  was  given,  collusively,  and  without 
any  consideration,  to  a citizen  of  another  state,  for  the  sole 
purpose  of  making  him  a nominal  plaintifi',  in  order  to  give 
the  federal  court  jurisdiction.  The  court  dismissed  the  suit, 
and  observed,  that  the  constitution  and  laws  of  the  United 
States  had  been  anxious  to  define  by  precise  boundaries, 
and  preserve  with  great  caution,  the  line  between  the  ju- 
dicial authority  of  the  Union,  and  that  of  the  individual 
states.  No  contrivance  to  defeat  the  law  of  the  land,  and 
create  jurisdiction  by  fraud,  could  be  tolerated.  But  if  a 
citizen  of  one  state  thinks  proper  to  change  his  domicil,  and 
remove  with  his  family  to  another  state,  not  colourably,  but 
permanently,  and  with  a hona  fide  intention  to  reside  there. 


a 4 Dallas,  23.  The  omission  of  the  above  averments,  or  any  other 
requisite  to  give  jurisdiction,  is  matter  of  substance,  and  not  cured 
by  verdict,  nor  amendable  after  verdict.  1 Paine,  486.  694.  Jackson 
V.  Twentyman,  2 Peters’  U.  S.  Rep.  136. 
b 4 Cranr.h,  46. 
e 3 Cranch,  303. 

el  6 Wheaton,  ibO.  Dodge  v.  Perkins,  4 Jfoeoit,  435.  S.  P. 
e 4 Dallas,  330. 

VoL.  I.  44 
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sue  in  right  bf  bis  own  character  as  a citizen  or  alien,  as  tlie 
case  may  be,  in  the  federal  courts,  and  without  reference 
to  the  character  or  domicil  of  his  cestny  quc  trust,  unless 
he  was  created  trustee  for  the  fraudulent  purpose  of  giving 
Jurisdiction.*  This  rule  equally  applies  to  executors  and 
administrators,  who  are  considered  as  the  real  parties  in  in- 
terest ; but  it  does  not  apply  to  the  case  of  a general  assignee 
of  an  insolvent  debtor,  and  he  cannot  sue  in  the  federal 
courts,  if  his  assignor  could  not  have  sued  there.  The  1 1th 
section  of  the  judiciary  act  will  not  permit  jurisdiction  to 
vest  by  the  assignment  of  a chose  in  action,  (cases  of  foreign 
bills  of  exchange  excepted,)  unless  the  original  holder  was 
entitled  to  sue;  and  whether  the  assignment  was  made  by 
the  act  of  the  party,  or  by  operations  of  law,  makes  no  dif- 
ference in  the  case.  An  executor  or  administrator  is  not 
an  assignee,  within  the  meaning  of  the  1 1 th  section  of  the 
judiciary  act.’’ 

With  respect  to  the  district  of  Columbia,  and  to  the  ter- 
ritorial districts  of  the  United  States,  they  are  not  states, 
within  the  sense  of  the  constitution,  and  of  the  judiciary 
act,  so  ns  to  enable  a citizen  thereof  to  sue  a citizen  of  one 
of  the  states  in  the  federal  courts.  However  extraordinary 
it  might  seem  to  be,  that  the  courts  of  the  United  States, 
which  were  open  to  aliens,  and  to  the  citizens  of  every 
state,  should  be  closed  upon  the  inhabitants  of  those  dis- 
tricts, on  the  construction  that  they  were  not  citizens  of  a 
state,  yet,  as  the  court  observed,  this  was  a subject  for  le- 
gislative, and  not  for  judicial  consideration.” 


a Chappedclainc  v.  Decheneu.\,  4 Crunch,  30G.  308.  Browne  v. 
Strode,  5 Crunch,  303.  See,  also  5 Crunch,  01.  and  Childress  v. 
Emory,  8 Wheaton,  642. 

6 Sere  v.  Pilot,  6 Crunch,  332.  Mayer  v.  Foulkrod,  4 Wash.  Cir. 
R.  349. 

c Hepburn  v.  Ellzey,  2 Crunch,  445.  Corporation  of  New-Orlcani 
V.  Winter,  1 Wheaton,  91. 
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the  individuals  who  composed  the  body  politic,  and  which 
character  must  appear  by  proper  averments  upon  the  re- 
cord.* But  a corporation  aggregate,  composed  of  citizens  of 
one  state,  may  sue  a citizen  of  another  state  in  the  Circuit 
Court  of  the  United  States.  If  any  of  the  stockholders  are 
citizens  of  the  same  state  with  the  defendant,  the  federal 
courts  have  no  jurisdiction.  And  the  rule  relative  to  suits 
originally  instituted  in  the  courts  of  the  United  States,  re- 
quiring all  the  individuals  composing  the  respective  par- 
ties, to  possess  the  requisite  character  to  give  the  court 
jurisdiction,  applies  equally  to  suits  removed  from  the  state 
courts.* 

With  respect  to  the  question  on  the  peculiar  right  of  the 
Bank  of  the  United  States  to  sue  in  the  federal  courts,  it  was 
decided,  in  reference  to  the  first  Bankof  the  United  States, 
that  no  right  was  conferred  on  that  bank  by  its  act  of  incor- 
poration to  sue  in  those  courts.  It  had  only  the  ordinary 
corporate  capacity  to  sue  and  be  sued  ; and,  being  an  in- 
visible artificial  being,  a mere  legal  entity,  and  not  a citizen, 
its  right  to  sue  must  depend  upon  the  character  of  the  indi- 
viduals of  which  it  was  composed.  The  constitution  of  the 
United  States  supposed  apprehensions  might  exist,  that  the 
tribunals  of  the  states  would  not  administer  justice  as  impar- 
tially as  those  of  the  nation,  to  parties  of  every  description, 
and  therefore  it  established  national  tribunals  for  the  deci- 
sion of  controversies  between  aliens  and  a citizen,  and  be- 
tween citizens  of  different  states.  The  persons  whom  a 
corporation  represents  may  be  aliens  or  citizens,  and  the 
controversy  is  between  persons  suing  by  their  corporate 
name  for  a corporate  right,  and  the  individual  defendant. 
Where  the  members  of  the  corporation  are  aliens,  or  citi- 
zens of  a different  state  from  the  opposite  party,  they  come 


a In  Breithaupt  v.]  The  Bank  of  Georgia,  1 Pclert’  Rep.  238.  it 
was  there  held  that  a bill,  to  give  jurisdiction,  must  state  that  the 
■tockholdera  were  citizens  of  Georgia. 
b Ward  v.  Arredondo,  1 Paine,  410. 
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the  Uuion.  If  (he  federal  courts  had  no  jurisdiction,  then 
the  agents  of  a state,  under  an  unconstitutional  law  of  the 
state,  might  arrest  the  execution  of  any  law  of  the  United 
States.  A state  might  impose  a fine  or  penalty  on  any  per- 
son employed  in  the  execution  of  any  law  of  the  Union,  and 
levy  it  by  a ministerial  officer,  without  the  sanction  even  of 
its  own  courts.  All  the  various  public  officers  of  the  Uni- 
ted States,  such  as  the  carrier  of  the  mail,  the  collector  of 
the  revenue,  and  the  marshal  of  the  district,  might  be  inhi- 
bited, under  ruinous  penalties,  from  the  performance  of 
their  respective  duties.  And  if  the  courts  of  the  United 
States  cannot  rightfully  protect  the  agents  who  execute 
every  law  authorized  by  the  cotistitution,  from  the  direct 
action  of  state  agents  in  the  collection  of  penalties,  they 
could  not  rightfully  protect  those  who  execute  any  law. 
The  court  insisted,  that  there  was  no  such  deplorable  failure 
of  Jurisdiction,  and  that  the  federal  judiciary  might  right- 
fully protect  those  employed  in  carrying  into  execution  the 
laws  of  the  Union  from  the  attempts  of  a particular  state,  by 
its  agents,  to  resist  the  execution  of  those  laws.  It  may  use 
preventive  proceedings,  by  injunction  or  ctherwise,  against 
the  agents  or  officers  of  the  state,  and  authorize  proceed- 
ings against  the  very  property  seized  by  the  agent ; and  the 
court  concluded,  that  a suit  brought  against  individuals  for 
any  cause  whatever,  was  not  a suit  against  a state,  in  the 
sense  of  the  constitution.  The  constitution  contemplated  a 
distinction  between  cases  in  which  a state  was  interested, 
and  those  in  wliich  it  was  a party ; and,  to  be  a party  for  the 
purpose  of  jurisdiction,  it  is  necessary  to  be  one  upon  re- 
cord. The  constitution  only  intended  a party  on  record, 
and  to  be  shown  in  the  first  instance  by  the  simple  inspec- 
tion of  the  record,  and  that  is  what  is  intended  in  all  cases 
where  jurisdiction  depends  upon  the  party. 

The  question  of  jurisdiction  depending  upon  the  charac- 
ter and  residence  of  parties,  came  again  into  discussion  in 
the  case  of  The  Bank  oj  the  United  States  v.  The  Plant- 
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er's  Bank  of  Georgia  ;*  and  it  was  decided  that  the  Circuit 
Courts  had  jurisdiction  of  suits  brought  by  the  Bank  of  the 
United  States  against  a state  bank,  notwithstanding  the  state 
itself  was  a stockholder,  together  with  private  individuals 
who  were  citizens  of  the  same  state  with  some  of  the  stock- 
holders of  the  Bank  of  the  United  States.  It  was  declared, 
that  the  state  of  Georgia  was  not  to  be  deemed  a party  de- 
fendant, though  interested  as  a stockholder  in  the  defence. 
The  state,  so  far  as  concerned  that  transaction,  was  devested 
of  its  sovereign  character,  and  took  that  of  a private 
citizen. 

We  have  seen  how  far  the  courts  of  the  United  States 
have  a common  law  jurisdiction  ; and  it  appears  to  have 
been  wholly  disclaimed  in  criminal  cases ; and  the  true 
distinction  would  seem  to  be,  that  all  federal  jurisdiction  in 
civil  and  criminal  cases,  must  be  derived  from  the  consti- 
tution and  the  laws  made  in  pursuance  of  it ; and  that  when 
the  jurisdiction  is  vested,  the  principles  of  the  common  law 
are  necessary  to  the  due  exercise  of  that  jurisdiction.  We 
have  seen,  likewise,  with  what  caution,  and  within  what 
precise  limits,  the  federal  courts  have  exercised  jurisdiction, 
in  controversies  between  citizens  and  aliens,  and  between 
citizens  of  dilTerent  states.  In  the  next  lecture,  we  shall 
enter  upon  a particular  examination  of  the  powers  and  claims 
of  the  federal  courts,  relative  to  admiralty  and  maritime 
jurisdiction. 


a 9 If'/icalon,  904.  Rank  of  Kentucky  v.  Wister,  2 Peltrt'  U.  S. 

n.  310.  s.  p. 
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OP  THE  DISTRICT  AND  TERRITORIAL  COURTS  OF  THE 
UNITED  STATES. 

The  District  Courts  act  as  courts  of  common  law,  and 
also  as  courts  of  admiralty. 

A distinction  is  made  in  England  between  the  instance 
and  the  priie  Court  of  Admiralty.  The  former  is  the  ordi- 
nary admiralty  court,  but  the  latter  is  a special  and  extra- 
ordinary  jurisdiction  ; and  although  it  be  exercised  by  the 
same  person,  it  is  in  no  way  connected  with  the  former, 
either  in  its  origin,  its  mode  of  proceeding,  or  the  principles 
which  govern  it.  To  constitute  the  prize  court,  or  to  call 
it  iuto  action  in  time  of  war,  a special  commission  issues, 
and  the  court  proceeds  summarily,  and  is  governed  by  gene- 
ral principles  of  policy,  and  the  law,  of  nations.  This  was 
the  doctrine  of  the  English  Court  of  King’s  Bench,  as  de- 
clared by  Lord  Mansfield  in  Undo  v.  Rodney  ,■*  and  though 
some  parts  of  his  learned  and  elaborate  opinion  in  that  case 
do  not  appear  to  be  very  clear  and  precise  on  the  point  con- 
cerning the  diflcrence  in  the  foundation  of  the  powers  of 
the  instance  and  of  the  prize  court  of  admiralty,  yet  I 
should  infer  from  it  that  the  Judge  of  the  English  admiralty 
requires  a special  commission,  distinct  from  his  ordinary 
commission,  to  enable  him,  in  time  of  war,  to  assume  the 
jurisdiction  of  prize.  The  practice  continues  to  this  day,  of 
issuing  a special  commission,  on  the  breaking  out  of  hostili- 
ties, to  the  commissioners  for  executing  the  office  of  lord 
high  admiral,  giving  them  jurisdiction  in  prize  cases." 


a Drtvfc.  notf". 

b Ex  partALynrb,  1 Ry.  J5. 

Vnh.  1.  45 
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The  division  of  the  Court  of  Admiralty  into  two  courts 
is  said  not  to  have  been  generally  known  to  the  common 
lawyers  of  England  before  the  case  of  Lindo  v.  Rodney  ; 
and  yet  it  appears,  from  the  research  made  in  that  case,  that 
the  prize  jurisdiction  was  established  from  the  earliest  pe- 
riods of  the  English  Judicial  history.  The  instance  court  is 
the  ordinary  and  appropriate  Court  of  Admiralty,  and  takes 
cognizance  of  the  general  subjects  of  admiralty  Jurisdiction, 
and  it  proceeds  according  to  the  civil  and  maritime  law. 
The  prize  court  has  exclusive  cognizance  of  matters  of 
prize,  and  matters  incidental  thereto,  and  it  proceeds  to 
hear  and  determine  according  to  the  course  of  the  admiralty 
and  the  law  of  nations.  The  distinction  between  these  two 
courts,  or  rather  between  these  two  departments  of  the  same 
court,  is  kept  up  throughout  all  the  proceedings ; and  the 
appeals  from  the  decrees  of  these  two  Jurisdictions  are’dis- 
tinct,  and  made  to  separate  tribunals.  The  appeal  from  the 
instance  court  lies  to  delegates,  but  from  the  prize  court  it 
Ties  to  the  lords  commissioners  of  appeals  in  prize  causes, 
and  who  are  appointed  for  that  special  purpose. 

Such  is  the  distinction  in  England  between  the  instance 
and  the  prize  Court  of  Admiralty  ; and  in  the  case  of  Ex 
parte  Lynch,'  it  was  held,  that  the  Jurisdiction  of  the  ad- 
miralty as  a prize  court,  did  not  cease  with  the  war,  but 
extended  to  all  the  incidents  of  prize,  and  to  an  indefinite 
period  after  the  war.  It  remains  to  see  how  far  that  distinc- 
tion is  known  or  preserved  in  the  Jurisdiction  of  our  Dis- 
trict Courts. 

It  is  said  by  a Judge,  who  must  have  been  well  acquainted 
with  this  subject,  (for  he  was  a register  of  a colonial  Court  of 
Admiralty  before  our  revolution,)  that  this  distinction  be- 
tween the  instance  and  the  prize  court  was  not  known  to  our 
admiralty  proceedings  under  the  colony  administrations.*’ 


a 1 Maddoek'i  Rep.  1 5. 

6 1 Petert'  Adm.  Rep.  5,  6. 


Digitized  by  Google 


L<>cture  XVII.}  THE  UNITED  STATES. 


355 


In  the  case  of  Jenningt  v.  Carton,'  the  District  Court  of 
Pennsylvania,  in  1792,  decided,  that  prize  jurisdiction  was 
involved  in  the  general  delegation  of  admiralty  and  maritime 
powers,  and  that  Congress,  by  the  judiciary  act  of  1789, 
meant  to  convey  to  the  District  Courts  all  the  powers  ap- 
pertaining to  admiralty  and  maritime  jurisdiction,  including 
that  of  prize.  Prize  jurisdiction  was  inherent  in  a Court  of 
Admiralty,  though  it  was  of  course  a dormant  power  until 
called  into  activity  by  the  occurrence  of  war. 

But  notwithstanding  this  early  decision  in  favour  of  the  nutriet 
plenary  jurisdiction  of  the  District  Courts  as  Courts  of  Ad-  m- 
miralty,  there  was  great  doubt  entertained  in  this  country,  pnu  ooum- 
about  the  year  1793,  whether  the  District  Courts  had  juris- 
diction under  the  act  of  Congress  of  1789,  as  prize  courts. 

The  District  Court  of  Maryland  decided  against  the  juris- 
diction, and  that  decree  was  affirmed  on  appeal  to  the  Cir- 
cuit Court,  on  the  ground  that  a prize  cause  was  not  a civil 
cause  of  admiralty  jurisdiction,  but  rested  on  the  jus  belli, 
and  that  there  was  no  prize  court  in  existence  in  the  United 
States.  The  same  question  was  carried  up  to  the  Supreme 
Court  of  the  United  States,  in  February,  1794,  in  the  case 
of  Glass  V.  The  sloop  Betsey,'’  and  was  ably  discussed.  The 
Supreme  Court  put  an  end  at  once  to  all  these  difficulties 
about  jurisdiction,  by  declaring  that  the  District  Courts  of 
the  United  States  possessed  all  the  powers  of  Courts  of  Ad- 
miralty, whether  considered  as  instance  or  as  prize  courts. 

In  the  case  of  The  Emulous,^  the  Circuit  Court  in  Massa- 
chusetts was  inclined  to  think,  that  the  admiralty,  from  time 
immemorial,  had  an  inherent  jurisdiction  in  prize,  because, 
if  we  examine  the  most  venerable  relics  of  ancient  maritime 
jurisprudence,  we  shall  find  the  admiralty  in  possession  of  t 
prize  jurisdiction,  independent  of  any  known  special  com- 
mission. It  seems  to  have  always  constituted  an  ordinary, 
and  not  an  extraordinary  branch  of  the  admiralty  powers ; 


a 1 Peltrt'  Jidm.  Rep.  1.  6 3 DalUu,  6.  el  Galliton, i63. 
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and  it  is  to  be  observed,  that  Lord  Mansfield  leaves  the 
point  uncertain,  whether  the  prize  and  the  instance  juris- 
dictions were  coeval  in  antiquity,  or  whether  the  former 
was  constituted  by  special  commission.  Be  that  as  it  may, 
the  equal  jurisdiction  of  ^e  admiralty  in  this  country,  as 
an  instance  and  as  a prize  court,  is  now  definitely  settled  ; 
and  if  the  prize  branch  of  the  jurisdiction  of  the  admiralty 
be  not  known  in  time  of  peace,  it  is  merely  because  its 
powers  lie  dormant,  from  the  want  of  business  to  call  them 
into  action. 

There  i^  no  pretence  of  claim  on  the  part  of  courts  of 
common  law,  to  any  share  in  the  prize  jurisdiction  of  the 
Courts  of  Admiralty.  It  is  necessarily  and  completely  ex- 
clusive; and  we  will  first  take  a view  of  the  jurisdiction 
and  powers  of  the  District  Courts  in  prize  cases,  and  then  of 
their  ordinary  admiralty  jurisdiction.  As  prize  questions 
are  applicable  to  a state  of  war,  and  arc  governed  chiefly 
by  the  rules  of  the  law  of  nations,  and  the  usages  and  prac- 
tices of  the  maritime  powers,  I do  not  propose  to  enlarge 
on  that  subject.  My  object  will  be,  to  ascertain  the  exact 
jurisdiction  of  the  District  Court,  in  all  its  various  powers 
and  complicated  character.  I shall  therefore  treat  of  it, 
first,  as  an  admiralty  court ; and,  under  that  description, 
I shall  consider,  (1.)  its  character  as  a prize  court.  (2.)  As 
a court  of  criminal  jurisdiction  in  admiralty.  (3.)  The  di- 
vision line  between  the  admiralty  and  the  courts  of  com- 
mon law.  (4.)  Its  powers  as  an  instance  Court  of  Admiralty. 
I shall  then  next  consider  its  jurisdiction  as  a court  of  com- 
mon law,  and  clothed  also  with  special  powers  over  pa- 
tents, and  in  cases  of  bankruptcy. 

(1 .)  As  to  the  jurisdiction  of  the  prize  courts. 
f.iitCouru.  ordinary  prize  jurisdiction  of  the  .admiralty  extends 

to  all  captures  in  war,  made  on  the  high  seas.  I know  of 
no  other  definition  of  prize  goods,  said  Sir  William  Scott, 
in  the  case  of  the  Two  Friends,'  than  that  they  are  goods 


a l Rob.  228. 
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taken  on  llie  high  seas,  jure  belli,  out  of  the  hands  of  the 
enemy.  The  prize  jurisdiction  also  extends  to  captures  in 
foreign  ports  and  harbours,  and  to  captures  made  on  land 
by  naval  forces,  and  upon  surrenders  to  naval  forces,  either 
solely,  or  by  joint  operation  with  land  forces."  It  extends 
to  captures  made  in  rivers,  ports,  and  harbours,  of  the  cap- 
tor’s own  country.  But  as  to  plunder  or  booty  in  a mere 
continental  land  war,  without  the  presence  or  intervention 
of  any  ships  or  their  crews.  Lord  Mansfield  admitted,  in 
Linda  v.  Rodney,  there  was  no  case,  or  authority,  or  prin- 
ciple, to  enable  him  to  bring  it  within  the  cognizance  of  a 
prize  court.  The  prize  court  extends  also  to  all  ransom 
bills  upon  captures  at  sea,  and  to  money  received  as  a ran- 
som or  commutation,  on  a capitulation  to  naval  forces  alone, 
or  jointly  with  land  forces.'’  The  federal  courts  have  as- 
serted for  the  prize  courts  in  this  country,  a jurisdiction 
equally  as  ample  and  extensive  as  any  claimed  for  them  in 
England.  In  the  case  of  the  Emulous,^  though  the  court 
gave  no  opinion  as  to  the  right  of  the  admiralty  to  take  cog- 
nizance of  mere  captures  made  on  the  land,  exclusively  hy 
land  forces,  yet  it  was  declared  to  be  very  clear,  that  its 
jurisdiction  was  not  confined  to  captures  at  iea.  It  took 
cognizance  of  all  captures  in  creeks,  havens,  and  rivers, 
and  also  of  all  captures  made  on  land,  where  the  same  had 
been  made  by  a naval  force,  or  by  co-operation  with  a n-a- 
val  force  ; and  this  exercise  of  jurisdiction  was  settled  by  the 
most  solemn  adjudications.  A seizure  may  therefore  be 
made  in  port,  in  our  own  country,  as  prize,  if  made  while 
the  property  was  water-borne.  Had  it  been  landed,  and  re- 
mained on  land,  it  would  have  deserved  consideration,  and 
no  opinion  was  given,  whether  it  could  have  been  proceeded 
against  as  prize,  under  the  admiralty  jurisdiction,  or  whe- 


a Lindo  v.  Rodney,  Doug.  613.  note. 

b Shift  taJeen  at  Genoa,  4 Jlob.  388.  Antlion  v.  Fisher,  Doug.  649. 
note.  Maisonnaire  v.  Keating,  2 Oalliton,  325. 
c 1 Galliton,  563. 
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ther,  if  liable  to  seizure,  and  condemnation  in  our  courts, 
the  remedy  ought  not  to  have  been  pursued  by  a process 
applicable  to  municipal  confiscations. 

It  is  understood  in  England,  that  the  admiralty,  merely 
by  its  own  inherent  powers,  never  exercises  jurisdiction  as 
to  captures  or  seizures,  as  prize,  made  on  shore,  without 
the  co-operation  of  naval  forces.  In  the  case  of  the  Oosler 
Eemt,  cited  by  Sir  William  Scott  in  the  case  of  the  Two 
Friends,'  and  decided  by  the  highest  authority’,  that  of  the 
lords  commissioners  of  appeal,  in  1784,  it  was  held,  that 
goods  taken  on  shore  as  prize,  where  there  had  been  no  act 
of  capture  on  the  high  seas,  were  not  to  be  considered  as 
prize,  and  that  the  prize  courts  had  no  jurisdiction  in  such  a 
case.  But  it  is  admitted,  that  if  the  jurisdiction  has  once 
attached,  and  the  goods  have  been  taken  at  sea,  they  may 
be  followed  on  shore  by  the  process  of  the  prize  court,  and 
its  jurisdiction  over  them  still  continues.  In  this  resjject, 
the  prize  court  seems  more  extensive,  and  to  hold  a firmer 
jurisdiction,  than  the  instance  court ; for,  as  to  cases  of 
wreck  and  derelict,  if  the  goods  are  once  on  shore,  or  land- 
ed, the  cognizance  of  the  common  law  courts  attaches.'’ 

Though  the  prize  be  unwarrantably  carried  into  a foreign 
port,  and  there  delivered  by  the  captors  upon  security,  the 
prize  court  does  not  lose  its  jurisdiction  over  the  capture, 
and  the  questions  incident  to  it."’  So,  if  the  prize  be  lost  at 
sea,  the  court  may,  notwithstanding,  proceed  to  adjudica- 
tion, and  at  the  instance  of  the  captors  or  the  claimants.'^  It 
has  jurisdiction,  likewise,  though  the  prize  be  actually  lying 
within  a foreign  neutral  territory.  This  is  the  settled  law 
of  the  prize  jurisdiction,  both  in  England  and  in  this  coun- 
try. The  principle  is,  that  the  possession  of  the  captor, 
though  in  a neutral  country,  is  considered  to  be  the  posses- 


n 1 Tloh.  238. 

b The  Two  Friends,  I Rob.  237,238. 
c The  Peacock,  4 Rob.  135. 
rf  The  Susannah,  6 Rob.  48. 
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sion  of  his  sovereign,  and  $uhpoteslate  curia.'  But,  it  is  ad- 
mitted, that  if  possession  of  the  thing  seized  be  actually  as 
well  as  constructively  lost,  as  by  recapture,  escape,  or  a 
voluntary  discharge  of  the  captured  vessel,  the  jurisdiction 
of  the  prize  court  over  the  subject  is  lost.  Though  cap- 
tured property  be  unjustifiably  or  illegally  converted  by  the 
captors,  the  jurisdiction  of  the  prize  court  over  the  case 
continues  ; but  it  rests  in  the  sound  discretion  of  the  court, 
whether  it  will  interfere  in  favour  of  the  captors  in  such 
cases  ; and  it  is  equally  discretionary  in  all  cases  where  the 
disposition  of  the  raptured  vessel  and  crew  has  not  been 
according  to  duty.*'  The  prize  court  may  always  proceed 
in  rem,  whenever  the  prize,  or  the  proceeds  of  the  prize, 
can  be  traced  to  the  hands  of  any  person  whatever ; and 
this  it  may  do,  notwithstanding  any  stipulation  in  the  nature 
of  bail  had  been  taken  for  the  property.  And  it  is  a prin- 
ciple perfectly  well  settled,  and  constantly  conceded  and  ap- 
plied, that  prize  courts  have  exclusive  jurisdiction,  and  an 
enlarged  discretion,  as  to  the  allowance  of  freight,  damages,' 
expenses,  and  costs,  in  all  cases  of  captures,  and  as  to  all 
torts,  and  personal  injuries,  and  ill  treatments,  and  abuse 
of  power,  connected  with  captures ywre  belli;  and  the  courts 
will  frequently  award  large  and  liberal  damages  in  those 
cases.' 

The  prize  courts  may  apply  confiscation  by  way  of  pe- 
nalty, for  fraud  and  misconduct,  in  respect  to  property  cap- 


a yide  ttipra,  104. 

b The  Falcon,  6 Rob.  t94.  The  Pomona,  1 Dodion,  25.  L'Eole, 
6 Rob.  220.  La  Dame  Cecile,  6 Rob.  257.  The  Arabella  and  Ma- 
deira, 2 Oalluon,  368. 

c Le  Caux  v.  Eden,  Doug.  594.  The  Amiable  Nancy,  1 Paine, 
lit.  Chamberlain  v.  Chandler,  3 JSaton,  243,  244.  Probable  cause 
of  seizure  is  a sufficient  excuse  in  the  case  of  captures  jure  belli,  and 
as  to  marine  torts  generally,  or  the  exercise  of  belligerent  rights  to  a 
limited  extent  under  statute  provisions.  The  Palmyra,  12  Wliea- 
lon,  1. 
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tured  as  prize,  and  claimed  by  citizens  or  neutrals.*  They 
may  decree  a forfeiture  of  the  rights  of  prize  against  cap- 
tors  guilty  of  gross  irregularity  or  fraud,  or  any  criminal 
conduct;  and,  in  such  cases,  the  property  is  condemned  to 
the  government  generally.'* 

(2.)  As  to  the  critniruU  jurisdiction  of  (he  admiralty. 
jJnSitViljn  ordinary  admiralty  and  maritime  jurisdiction,  ex- 

liL'i' cl. u'ru  elusive  of  prize  cases,  embraces  all  civil  and  criminal  cases 
of  a maritime  nature;  and  though  there  does  not  seem  to 
be  any  difficulty  or  doubt  as  to  the  proper  jurisdiction  of 
the  prize  courts,  there  is  a great  deal  of  unsettled  discus- 
sion, respecting  the  civil  and  criminal  jurisdiction  of  the 
District  Court  as  an  instance  court,  and  possessing,  under 
the  constitution  and  judiciary  act  of  1789,  admiralty  and 
maritime  jurisdiction. 

The  act  of  Congress'  gives  to  the  District  Courts,  exclusive 
of  the  state  courts,  and  concurrently  with  the  Circuit  Courts, 
cognizance  of  all  crimes  and  offences  cognizable  under  the 
authority  of  the  United  States,  and  committed  within  their 
districts,  or  upon  the  high  seas,  where  only  a moderate 
corporal  punishment,  or  fine  or  imprisonment,  is  to  be  in- 
. dieted.  This  is  the  ground  of  the  criminal  jurisdiction  of 
the  District  Courts ; and  it  is  given  to  them  as  District  Courts ; 
and  as  it  includes  the  minor  crimes  and  offences  committed 
on  the  high  seas,  and  cognizable  in  the  Courts  of  Admiralty 
under  the  English  law,  the  District  Courts  may  be  considered 
as  exercising  the  criminal  jurisdiction  of  a Court  of  Admi-. 
rally  in  those  cases.  The  constitution  of  the  United  States 
declares,  that  the  judicial  power  of  the  Union  shall  extend 
to  all  cases  of  admiralty  and  maritime  jurisdiction  ; and  it 
has  been  supposed,**  that  the  federal  courts  might,  without 


a The  Johanna  Tholen,  6 7io4.  72.  Oswell  v.  Vigne,  15  East's 
Rep.  70. 

h Case  of  the  George,  1 Wheaton,  408.  2 Wheaton,  S78.  S.  C. 
c .iet  of  September  24th,  1789,  sec.  9 and  11. 
d Du  Ponceau  on  Jurisdiction,  p.  59 — 81. 
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any  statute,  and  under  this  general  delegation  of  admiralty 
powers,  have  exercised  criminal  jurisdiction  over  maritime 
crimes  and  offences.  But  the  courts  of  the  United  States 
have  been  reluctant  to  assume  the  exercise  of  any  criminal 
jurisdiction  in  admiralty  cases,  which  was  not  specially  con- 
ferred by  an  act  of  Congress.  In  the  case  of  the  United 
States  V.  M'GiU,'  the  defendant  was  indicted  and  tried  in 
the  Circuit  Court  at  Philadelphia,  for  murder  committed 
on  the  high  seas,  and  the  jurisdiction  of  the  court  was  much 
discussed.  One  of  the  judges  observed,  that  he  had  often 
decided,  that  the  federal  courts  had  a common  law  jurisdic- 
tion in  criminal  cases ; but  he  considered,  that  the  crime 
charged  (a  mortal  stroke  having  been  given  on  the  high 
seas,  and  the  death  in  consequence  of  it  happening  on  land) 
was  not  a case  of  admiralty  and  maritime  jurisdiction,  within 
the  meaning  of  the  constitution,  or  of  the  English  admiralty 
law,  and  the  prisoner,  on  account  of  this  defect  of  jurisdic- 
tion, was  acquitted.  The  other  judge  of  the  court  gave  no 
opinion,  whether  that  case  was  one  of  admiralty  and  mari- 
time jurisdiction,  upon  the  general  principles  of  the  admi- 
ralty and  maritime  law ; and  he  confined  himself  to  the  8th 
section  of  the  penal  act  of  congress  of  April  30th,  1790,  ch. 
9 ; and  the  case  charged  was  not,  by  that  act,  within  the 
jurisdiction  of  the  Circuit  Court. 

Afterwards,  in  the  case  of  The  United  Statet  v.  Bemm^ 
the  Supreme  Court,  on  a case  certified  from  the  Massachusetts 
circuit,  decided,  that,  even  admitting  that  the  United  States 
had  exclusive  jurisdiction  of  all  cases  of  admiralty  and  mari- 
time jurisdiction,  and  admitting  that  a murder  committed  on 
the  waters  of  a state  where  the  tide  ebbs  and  flows,  was  a 
case  of  admiralty  and  maritime  jurisdiction,  yet  that  con- 
gress had  not,  by  tlie  Sth  section  of  the  act  of  1 790,  ch.  9.  “ for 
the  punishmentof  certain  crimes  against  the  United  Slates,’* 
conferred  on  the  courts  of  the  United  States  jurisdiction  over 


a '1  Dallas,  136.  b 3 ff^htalon,  336. 
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such  murder.  The  act  confined  the  federal  jurisdiction  to 
murder  and  other  crimes  and  ofiences  committed  upon  the 
high  seas,  or  in  any  river,  harbour,  basin,  or  bay,  out  of  the 
jurisdiction  of  any  particular  state ; and  the  murder  in  ques- 
tion was  committed  on  board  a ship  of  war  of  the  United 
States  in  Boston  harbour,  and  within  the  jurisdiction  of  Mas- 
sachusetts. There  was  no  doubt  of  tlie  competency  of  the 
powers  ofCongress  to  confer  such  a jurisdiction  in  the  case 
of  a crime  committed  on  board  a ship  of  war  of  the  United 
States,  wherever  the  ship  might  be  ; but  no  such  power  had, 
to  that  extent,  been  as  yet  exercised  by  Congress ; and  it 
roust  iiave  followed  of  course,  in  that  case,  that  the  state 
courts  had  jurisdiction  of  thn  crime  at  common  law,  for  it 
was  committed  within  the  territory  of  the  state.  It  was  ad- 
mitted to  be  a clear  point,  that  the  state  courts  had  cogui- 
lance  of  crimes  and  ofiences  committed  upon  tide  waters, 
in  the  bays  and  harbours  within  their  respective  territorial 
jurisdictions.  And  in  the  case  of  The  Utiiled  States  v.  WtU- 
berger,'  it  was  decided,  that  the  courts  of  the  United  States 
had  no  jurisdiction  of  the  crime  of  manslaughter  committed 
by  the  master  upon  one  of  the  seamen  on  board  a merchant 
vessel  of  the  United  States,  lying  at  anchor  in  the  river 
Tigris,  within  the  empire  of  China,  because  the  act  of  Con- 
gress of  the  29th  of  April,  1790,  ch.  9.  sec.  12.  did  not 
reach  such  a case,  and  was  confined  to  the  crime  committed 
on  the  high  seas.  Upon  the  principle  of  that  decision,  the 
ofifender  could  not  be  judicially  punished,  except  by  the 
Chinese  government ; and  it  was  said,  upon  the  argument 
of  the  case,  that  China  disclaimed  tlie  jurisdiction.  The 
law  was  defective  upon  this  point,  and  a remedy  was  provi- 
ded by  the  act  of  Congress  of  3d  March,  1825,  c.  07.  which 
declared,  that  if  any  oficnce  shall  be  committed  on  board 
of  any  vessel  belonging  to  a citizen  of  the  United  States, 
while  lying  in  a foreign  port  or  place,  the  oficnce  shall  be 


a i}  WUrtUun^  70. 
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cognizable  in  the  Circuit  Courts  of  the  United  States, 
equally  as  if  it  had  been  committed  on  board  of  such  vessel 
on  the  high  seas,  provided  that  if  the  oflender  shall  be  tried 
and  acquitted  or  convicted  in  the  foreign  state,  he  shall  not 
be  subject  to  another  trial  here.  The  act  provided  also  for 
the  punishment  of  many  other  crimes  against  the  United 
States  committed  upon  the  high  seas,  or  in  any  arm  of  the 
sea,  or  in  any  river,  haven,  creek,  basin  or  bay,  within  the 
admiralty  jurisdiction  of  the  United  States.  But  the  crimes 
in  any  river,  bay,  &tc.  to  be  cognizable,  must  be  committed 
out  of  the  jurisdiction  of  any  particular  state,  except  it  be 
conspiracies  to  defraud  insurers ; and  it  further  provided, 
that  the  act  was  not  to  deprive  the  state  courts  of  jurisdic* 
tion  over  the  same  offences.  As  the  state  courts  have  ju- 
risdiction of  offences  committed  within  arms  of  the  sea, 
creeks,  havens,  basins,  and  bays,  within  tlie  ebb  and  flow 
of  the  tide,  awl  within  the  body  of  a county,  the  jurisdiction 
of  the  Circuit  Courts  of  the  United  States  was  not  extended 
by  the  statute  to  those  cases.* 

It  appears  from  these  cases,  that  though  the  general  cog- 
nizance of  all  cases  of  admiralty  and  maritime  jurisdiction, 
as  given  by  the  constitution,  extends  equally  to  the  criminal 
and  civil  jurisdiction  of  the  admiralty,  as  known  to  the 
English  and  maritime  law  when  the  constitution  was 
adopted  ; yet  that  without  a particular  legislative  provision 
in  the  case,  the  federal  courts  do  not  exercise  criminal  ju- 
risdiction as  courts  of  admiralty  over  maritime  offences. 
In  the  case  of  The  United  States  v.  Coolidge,'’  it  was  insisted 
that  the  admiralty  was  a court  of  extensive  criminal  as  well 
as  civil  jurisdiction,  and  that  offences  of  admiralty  jurisdic- 
tion were  exclusively  cognizable  by  the  United  States ; and 
that  a marine  tort  on  the  high  seas,  as  for  instance,  the  for- 
cible rescue  of  a prize,  was  punishable  by  the  admiralty,  in 
the  absence  of  positive  law,  by  line  and  imprisonment.  The 


a United  States  v.  Grusli,  5 Maion,  390. 
h 1 Galliton,  480. 
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docision  of  the  Supreme  Court  was  otherwise  ;■  and  it  seems 
now  to  be  setded,  that  the  federal  courts,  ns  courts  of  admr 
ralty,  are  to  exercise  such  criminal  jurisdiction  as  is  confer- 
red upon  them  expressly  by  acts  of  Congress,  and  that  they 
are  not  to  exercise  any  other.  This  limitation  docs  not, 
however,  apply  to  private  prosecutions  in  the  District  Court, 
as  a court  of  admiralty  or  prise  court,  to  recover  dama- 
ges for  a marine  tort.  Such  cases  are  cognizable  in  the  ad- 
miralty, by  virtue  of  its  general  admiralty  jurisdiction,  and 
so  it  was  held  in  the  case  of  The  Amiable  Nancy.'' 

The  civil  jurisdiction  of  the  English  admiralty  is  accord- 
ing to  the  forms  of  the  civil  law,  and  before  a single  judge ; 
but  the  criminal  jurisdiction,  in  which  all  maritime  felonies 
are  tried,  is  in  the  Court  of  Admiralty  sessions,  before  com- 
missioners of  oyer  and  terminer,  being  the  judge  of  the  Court 
of  Admiralty,  and  three  or  four  associates.  It  has  cogni- 
zance of  all  crimes  and  offences  committed  at  sea,  or  on  the 
coasts,  out  of  the  body  of  a county ; and  in  that  court,  the 
proceedings  are  by  indictment,  and  trial  by  jury,  according 
to  the  course  of  the  common  law.*  The  criminal  jurisdic- 
tion of  the  English  admiralty  received  its  present  modifica- 
tion by  the  act  of  28  Hen.  VIII.  c.  15. ; but  it  had  a very 
extensive  criminal  jurisdiction,  coeval  with  the  first  exist- 
ence of  the  court.  It  proceeded  by  indictment  and  petit 


a I Wheaton,  415. 

h 3 Wheaton,  646.  It  was  held,  in  Chamberlain  v.  Chandler,  3 
Meuon,  242,  that  the  admiralty  had  jurisdiction  of  personal  torts  and 
wrongs  committed  on  a passenger  on  the  high  seas,  by  the  master  of 
the  ship,  whether  the  torts  were  by  direct  force,  as  trespasses,  or  were 
consequential  injuries.  So,  in  Pluraer  v.  Webb,  4 Mason,  380,  it  was 
held,  that  a father  or  master  might  sue  in  the  admiralty  for  wages 
earned  by  maritime  service,  and  for  torts  committed  on  the  high  seas, 
as  in  the  abduction  of  a minor  or  apprentice,  per  quod  tereUium  amisii. 
If  the  tortious  act  happens  in  port,  but  is  a continuing  injury  from  sea, 
or  if  there  be  a trespass  at  sea  upon  property,  and  continued  upon 
land,  it  becomes  a maritime  tort  of  admiralty  jurisdiction, 
c 4 Blacks.  Com,  265. 
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jury,  before,  and  independent  of,  the  statute  of  Hen.  Vllf. ; 
and  all  criminal  oflences  cognizable  by  tlie  admiralty,  and 
not  otherwise  provided  for  by  positive  law,  are  punishable 
by  fine  and  imprisonment.*  The  better  opinion,  however, 
is,  tliat  the  ancient  common  law,  or  primitive  criminal  ju- 
risdiction of  the  English  admiralty,  has  become  obsolete, 
and  has  not  been  in  exercise  for  the  last  one  hundred  years  ; 
and  that  no  offence  of  a criminal  nature  can  be  tried  there, 
which  does  not  fall  within  the  jurisdiction  specially  con- 
ferred by  the  statute  of  Hen.  VIII.'"  There  is,  therefore,  a 
very  strong  precedent  for  the  doctrine  of  the  Supreme 
Court  of  the  United  States,  which  refuses  to  the  federal 
courts  any  criminal  jurisdiction  in  admiralty  cases,  not  de- 
rived from  statute.  And  to  whatever  extent  the  criminal 
jurisdiction  of  the  admiralty  may  extend,  the  judiciary  act  of 
1789  provides,  that  the  trial  of  all  issues  in  fact  in  the  Dis- 
trict Courts,  in  all  causes  except  civil  causes  of  admiralty 
and  maritime  jurisdiction,  shall  be  by  jury. 

(3.)  As  to  the  division  line  between  the  jurisdiction  of  the 
admiralty,  and  of  courts  of  common  law. 

There  has  existed  a very  contested  question,  and  of  ancient  u«ii.of 
standing,  touching  the  proper  division  or  boundary  line  be- 
tween  the  jurisdiction  of  the  courts  of  common  law  and  the 
courtsof  admiralty.  The  admiralty  jurisdiction  in  England 
originally  extended  to  all  crimes  and  offences  committed 
upon  the  sea,  and  in  all  ports,  rivers,  and  arms  of  the  sea,  as 
far  as  the  tide  ebbed  and  flowed.  Lord  Coke’s  doctrine 
was,®  that  the  sea  did  not  include  any  navigable  waters 
within  the  body  of  a county  ; and  Sir  Matthew  Hale  sup- 
posed,that  prior  to  the  statute  of  35th  Edw.  III.,  the  com- 
mon law  and  the  admiralty  exercised  jurisdiction  concur- 


a 4 Rob.  Rep.  74.  note. 

6 2 Bro.  Civ.  and  Adm.  Late,  appendix,  No.  3.  Opinion  of  Lma 
Officeri  of  the.  Crovm,  ibid, 
e 4 but.  135. 
d 2 JJaie't  P.  C.  cli-  3. 
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rently  in  die  narrow  seas,  and  in  ports  and  havens  within 
the  ebb  and  flow  of  the  tide.  Under  the  statutes  of  13  R. 
II.  c.  5.  and  15  R.  II.  c.  3.,  excluding  the  admiralty  juris- 
diction in  cases  arising  upon  land  or  water  within  the  body 
of  a county,  except  in  cases  of  murder  and  mayhem,  there 
have  been  long  and  vexatious  contendons  between  the  ad- 
miralty and  the  common  law  courts.  On  the  sea  shore, 
the  common  law  jurisdiction  is  bounded  by  low  water  mark ; 
and  between  high  and  low  water  mark,  where  the  sea  ebbs 
and  flows,  the  common  law  and  the  admiralty  have  a divi- 
ded or  alternate  jurisdiction.* 

With  respect  to  the  admiralty  jurisdiction  over  arms  of  the 
sea,  and  bays  and  navigable  rivers,  where  the  tide  ebbs  and 
flows,  there  has  been  great  diflerence  of  opinion,  and  great 
litigation,  in  the  progress  of  the  English  jurisprudence.  On 
the  part  of  the  admiralty,  it  has  been  insisted,  that  the  ad- 
miralty continued  to  possess  jurisdiction  in  all  ports,  havens 
and  navigable  rivers,  where  the  sea  ebbs  and  flows  below 
the  first  bridges.  This  seemed  also  to  be  the  opinion  of  ten 
of  the  judges  at  Westminster,  on  a reference  to  them  in 
1713.*’  On  the  part  of  the  common  law  courts,  it  has  been 
contended,  that  the  bodies  of  counties  comprehended  all 
navigable  rivers,  creeks,  ports,  harbours,  and  arms  of  the 
sea,  which  arc  so  narrow  as  to  permit  a person  to  discern, 
and  attest  upon  oath,  any  thing  done  on  the  other  shore, 
and  so  as  to  enable  an  inquisition  of  facts  to  be  taken.'  In 


a 1 Blftcki.  Com.  110.  Constable's  cose,  5 Co.  106,  7.  Barber  v. 
Wharton,  2 Lord  Raym.  1432.  2 Ecul't  P.  C.  803.  4 Btackt.  Com. 
268. 

6 Cited  in  Andrew't  Rep.  232. 

c King  V.  Soleguard,  Andrew's  Rep.  23i.  The  resolution  of  the 
judges  in  1632,  cited  in  2 Bro.  Civ.  and  Adm.  Law.  78.  Stanton,  J., 
Fitz-  Abr.  Corone.  399.  8 Ed.  II.  4 Inst.  140.  Hawkins'  P.  C.  b. 
2.  c.  9.  sec.  14.  2 East's  P.  C.  801.  5 Wheaton's  Rep.  106.  note. 
Com.  Dig.  tit.  Adm.  E.  7.  14.  Bacon's  Abr.  tit.  Adm.  A.  United 
States  V.  Crush,  5 Mason,  290. 
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the  case  of  Bruce,  in  1812,'  all  the  judges  agreed,  that  the 
common  law  and  the  admiralty  had  a concurrent  jurisdic- 
tion in  bays,  havens,  creeks,  &z.c.,  where  ships  of  war 
floated.  The  high  seas,  mean  the  waters  of  the  ocean  witb- 
ont  the  boundary  of  any  county,  and  they  are  within  the 
exclusive  jurisdiction  of  the  admiralty  up  to  high-water 
msurk  when  the  tide  is  full.  The  open  ocean  which  washes 
the  sea  coast,  is  used  in  contradistinction  to  arms  of  the 
sea  enclosed  within  the  fauces  terra,  or  narrow  headlands 
and  promontories ; smd  under  this  head  is  included  rivers, 
harbours,  creeks,  basins,  bays,  &tc.  where  the  tide  ebbs  and 
flows.  They  are  within  the  admiralty  and  maritime  juris- 
diction of  the  United  States  ; but  if  they  are  within  the 
body  of  a county  of  any  particular  state,  the  state  jurisdic- 
tion attaches.*’ 

The  extent  of  the  jurisdiction  of  the  District  Courts,  as 
courts  of  admiralty  and  maritime  jurisdiction,  wasveryfully 
examined,  and  with  great  ability  aind  research,  by  the  Cir- 
cuit Court  of  the  United  States  for  Massachusetts,  in  the 
case  of  De  Lovio  v.  Bait,’  It  was  maintained,  tiiat  in  very 
early  periods,  the  admiralty  jurisdiction,  in  civil  cases,  ex- 
tended to  all  maritime  causes  and  contracts,  and  in  criminal 
cases  to  ail  torts  and  oflences,  as  well  in  ports  and  havens 
within  the  ebb  and  flow  of  the  tide,  as  upon  the  high  seas ; 
and  that  the  English  admiralty  was  formed  upon  the  same 
common  model,  and  was  co-extensive  in  point  of  jurisdiction 
with  the  maritime  courts  of  the  other  commercial  powers  of 
Europe.  It  was  shown,  by  an  exposition  of  the  ancient 
cases,  that  Lord  Coke  was  mistaken,  in  his  attempt  to 
confine  the  ancient  jurisdiction  of  the  admiralty  to  the  high 
seas,  and  to  exclude  it  from  the  narrow  tide  waters,  and 


a 2 loach's  Croten  Cattt,  1093.  case  353.  4tli  edit. 
b Hole's  Hist.  P.  C.  vo).  1.  424.  Ibid.  vol.  2.  13.  18.  54.  3 Imt. 
113.  Constable's  case,  5 Co.  106.  a.  Lord  Hale,  Uarg.  L.  T, 
ch.  4.  p.  10.  United  States  v.  Crush,  5 Mason,  290. 
c 2 OalUson,  398. 
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from  ports  and  havens.  The  court  agreed  with  the  admi* 
rally  civilians,  that  the  statute  of  13  R.  II.  and  15  R.  II. 
and  2 H.  IV.,  did  not  curtail  this  ancient  and  original  juris- 
diction of  the  admiralty,  and  that,  consistently  with  those 
statutes,  the  admiralty  might  exercise  jurisdiction  over  torts 
and  injuries  upon  the  high  seas,  and  in  ports  within  the  ebb 
and  flow  of  the  tide,  and  in  great  streams  below  the  first 
bridges  ; and  also  over  all  maritime  contracts,  as  well  as 
over  matters  of  prize  and  its  incidents.  It  appeared  from 
an  historical  review  of  the  progress  of  the  controversy  for 
jurisdiction,  which  lasted  for  two  centuries,  between  the 
admiralty  and  tne  courts  of  common  law,  that  the  latter, 
by  a silent  and  steady  march,  gained  ground,  and  extended 
their  limits,  until  they  acquired  concurrent  jurisdiction  over 
all  maritime  causes,  except  prize  causes,  within  the  cogni- 
zance of  the  admiralty.  The  common  law  doctrine  was, 
that  the  sea,  ex  vi  termini,  was  without  the  body  of  any 
county ; but  that  all  ports  and  havens,  and  all  navigable 
tide  waters,  where  one  might  see  from  one  land  to  the  other 
what  was  doing,  were  within  the  body  of  the  county,  and 
under  the  exclusive  jurisdiction  of  the  common  law  courts. 
On  the  sea  shore  or  coast,  high  and  low-water  mark  de- 
termined what  was  parcel  of  the  sea,  and  what  was  the  line 
of  division  between  the  admiralty  and  the  courts  of  law ; 
and  it  was  held,  that  it  ought  to  be  so  considered,  by  parity  of 
reason,  where  the  tide  ebbs  and  flows,  in  ports  and  havens  ; 
and  that  the  admiralty  jurisdiction  extends  to  all  tide  waters 
in  ports  and  havens,  and  rivers  beneath  the  first  bridges. 
It  was  admitted,  however,  that  the  common  law  originally 
had  jurisdiction  on  the  high  seas,  concurrent  with  the  ad- 
miralty ; and  that  in  cases  manifestly  within  the  admiralty 
jurisdiction,  both  civil  and  criminal,  the  common  law  now 
claimed  concurrent  jurisdiction. 

The  result  of  the  examination  in  that  case  was,  that  the 
jurisdiction  of  the  admiralty,  until  the  statutes  of  Richard 
II.,  extended  to  all  maritime  contracts,  and  to  all  torts, 
injuries,  and  ofieuccs,  on  the  high  seas,  and  in  ports  and 
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havens,  as  far  as  the  ebb  and  flow  of  the  tide ; that  the 
common  law  interpretation  of  those  statutes  abridged  this 
jurisdiction  to  things  wholly  and  exclusively  done  upon 
the  sea,  but  that  the  interpretation  was  indefensible  upon 
principle,  and  the  decisions  founded  upon  it  inconsistent ; 
that  the  admiralty  Interpretation  of  these  statutes  did  not 
abridge  any  of  its  ancient  jurisdiction,  and  that  interpre- 
tation was  consistent  with  the  language  and  intent  of  the 
statutes,  and  analogous  reasoning,  and  public  convenience. 
It  was  considered  that  the  decisions  at  common  law  on  this 
subject  were  not  entitled  to  outweigh  the  decisions  of  the 
great  civilians  of  the  admiralty.  The  vice-admiralty  courts 
in  this  country,  under  the  colonial  governments,  exercised  a 
most  ample  jurisdiction,  to  the  extent  now  claimed,  over  all 
maritime  contracts,  and  over  torts  and  injuries,  as  well  in 
ports  as  upon  the  high  seas;  and  the  constitution  of  the 
United  States,  when  it  conferred  not  only  admiralty,  but 
maritime  jurisdiction,  added  that  word  ex  industria,  to  re- 
move every  latent  doubt.  This  large  and  liberal  construction 
of  the  admiralty  powers  of  the  District  Courts,  and  their 
extension  to  all  maritime  contracts,  torts,  and  injuries,  was 
recommended  by  the  general  equity  and  simplicity  of  ad- 
miralty proceedings,  and  the  policy  and  wisdom  of  that 
code  of  maritime  law,  which  had  embodied  the  enlightened 
reason  of  the  civil  law,  and  the  customs  and  usages  of  the 
maritime  nations,  and  regulates,  by  its  decisions,  the  com- 
mercial intercourse  of  mankind. 

This  enlarged  extension  of  the  civil  jurisdiction  of  the 
admiralty,  as  declared  in  the  Circuit  Court  In  Massachusetts, 
remains  to  be  discussed,  and  definitively  settled,  in  the  Su- 
preme Court.  It  has  been  subsequently  and  frequently 
asserted  in  the  Circuit  and  District  Courts.  Thus,  in  Plum- 
mer v.  Webb,*  the  jurisdiction  of  the  admiralty  over  all 
maritime  contracts,  upon  tlic  doctrine  of  the  case  of  De 
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Lovio  V.  Boit,  was  declared,  and  it  was  considered  that  in- 
asmuch as  Courts  of  Admiralty  act  as  courts  of  equity, 
and  administer  justice  upon  the  same  principles,  and  with 
equal  safety,  maritime  contracts  were  suitable  objects  of  such 
a jurisdiction ; and  especially  as  such  contracts  require  a 
liberal  interpretation,  and  enlarged  good  faith,  and  the  ap- 
plication of  a comprehensive  equity.  So,  in  Drinktmter  v. 
The  brig  Spartan,  in  the  District  Court  for  Maine,  the 
doctrine  in  De  Lovio  v.  Boit  was  explicitly  recognised  as 
sound.'  It  was  declared  to  have  been  before  the  public  for 
twelve  years,  without  having  its  reasoning  met,  or  its  con- 
clusions shaken  ; and  it  was  adjudged  in  this  case,  that  the 
admiralty  had  a general  jurisdiction  over  maritime  contracts; 
and  the  circumstance  that  the  contract  was  under  seal  did 
not  affect  the  jurisdiction,  though  it  was  admitted,  that  in 
England  the  courts  of  law  would  grant  a prohibition  in 
such  a case.  The  broad  jurisdiction  of  the  American 
Courts  of  Admiralty,  over  all  executed  maritime  contracts, 
(for  the  jurisdiction  is  confined  to  executed  contracts,)'  and 
all  cases  of  a maritime  nature,  has  been  equally  asserted  in 
the  Circuit  Courts  of  the  United  States  at  New-York  and 
Philadelphia,  founded  on  the  language  of  the  constitution, 
and  the  judiciary  act  of  1789.'  This  enlarged  admiralty 
cognizance  of  civil  causes  was  elaborately  vindicated,  on 
principles  of  reason,  as  well  as  on  the  ground  of  authority, 
in  the  case  of  the  Schooner  Tilton/-  It  was  there  held,  that 
the  admiralty  had  jurisdiction  of  all  causes  of  a maritime 
nature,  inclusive  of  questions  of  prize,  whether  they  arose 
from  contracts  or  from  torts.  The  jurisdiction  was  clear,  in 
all  matters  that  concerned  owners  and  proprietors  of  ships, 
as  such.  It  was  observed,  that  suits  in  the  admiralty,  touch- 
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ing  property  in  ships,  were  either  petitory  suits,  in  which 
the  mere  title  to  the  property  is  litigated  and  sought  to  be 
enforced,  or  they  were  possessory  suits,  to  restore  to  the 
owner  the  possession,  which  he  had  under  a claim  of  title. 
The  jurisdiction  over  both  classes  of  cases  was  e.xercised  by 
the  admiralty,  until  some  time  after  tire  Restoration  in  1660, 
when  the  courts  of  law  interfered,  and  claimed  the  exclusive 
cognizance  of  mere  questions  of  title;  and  the  admiralty  ju- 
risdiction over  petitory  suits  has  been,  in  England,  abandoned 
for  a considerable  length  of  time,  though  it  is  constantly 
upheld  as  to  possessory  suits.*  The  distinction  does  not 
appear  to  rest  on  any  sonnd  principle,  for  the  question  of 
title  is  necessarily  involved  in  that  of  the  possession,  and  it 
is  admitted  by  the  courts  of  law,*'  that  the  admiralty  pos- 
sesses authority  to  decree  restitution  of  a ship  unlawfully 
withheld  by  a wrongdoer  from  the  real  owner.  In  the  cases 
of  illegal  captures,  and  of  bottomry,  salvage,  and  marine 
torts,  the  Admiralty  Courts  in  this  country  inquire  into  and 
decide  on  the  rights  and  titles  involved  in  the  controversy  ; 
and  where  they  have  jurisdiction  of  the  principal  matter,  it 
is  suitable,  and  according  to  the  analogies  of  law,  that  they 
should  possess  it  over  the  incidents.  Notwithstanding  the 
English  practice  to  the  contrary,  the  admiralty  in  this 
country  claim,  to  possess  a rightful  jurisdiction  equally  over 
petitory  and  possessory  suits.' 

With  respect  to  the  criminal  jurisdiction  of  the  admiralty, 
we  have  already  seen,  that  the  courts  of  the  United  States 
do  not  assume  any  jurisdiction  which  is  not  expressly  con- 
ferred by  an  act  of  Congress ; and  that  the  argument  for 
the  extension  of  the  civil  jurisdiction  of  the  admiralty  be- 


a Haly  v.  Goodson,  2 MerivaU't  R.  77.  Lord  Stowcl,  in  the  cases 
ofthe  Aurora,  3 Rob.  Adm.R.  133.  130.  The  Warrior,  2 /Jorfson, 288. 
and  The  Pitt,  1 Ilagg.  Mm.  R.  240.  2 Bro.  Civ.  and  Md.  Lavi, 
114,  115. 
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yond  the  limits  known  and  established  in  the  English  law, 
at  the  time  of  the  formation  of  our  constitution,  is  not  free 
from  very  great  difficulty. 

It  has  been  made  a question,  what  were  “ cases  of  ad- 
miralty and  maritime  jurisdiction,”  within  the  meaning  of 
the  constitution  of  the  United  States.  It  is  not  in  the  power 
of  Congress  to  enlarge  that  jurisdiction  beyond  what  was 
understood  and  intended  by  it  when  the  constitution  was 
adopted,  because  it  would  be  depriving  the  suitor  of  the 
right  of  trial  by  jury,  which  is  secured  to  him  by  the  con- 
stitution in  suits  at  common  law ; and  it  is  well  known,  that 
in  civil  suits  of  admiralty  and  maritime  jurisdiction,  the 
proceedings  are  according  to  the  course  of  the  civil  law,  and 
without  jury.  If  the  admiralty  and  maritime  jurisdiction 
of  the  District  Courts  embraces  all  maritime  contracts,  then 
suits  upon  policies  of  insurance,  charter  parties,  marine  hy- 
pothecations, contracts  for  building,  repairing,  supplying, 
and  navigating  sliips,  and  contracts  between  part  owners 
of  ships,  must  bo  tried  in  the  admiralty  by  a single  judge, 
to  the  exclusion  of  the  trial  by  jury,  and  the  state  courts 
would  be  devested,  at  one  stroke,  of  a vast  field  of  commer- 
cial jurisdiction.  The  words  of  the  judiciary  act  of  1789, 
sec.  9.  arc,  that  the  District  Courts  shall  have  “ exclusive 
original  cognizance  ofall  civil  causes  of  admiralty  and  ma- 
ritime jurisdiction,  including  all  seizures  under  laws  of  im- 
post, navigation,  or  trade,  of  the  United  States,  where  the 
seizures  are  made  on  waters  which  are  navigable  from  the 
sea,  by  vessels  of  ten  or  more  tons  burthen,  within  their 
respective  districts,  as  well  as  upon  the  high  seas.”  But 
tlie  act  adds,  by  way  of  qualification  to  this  designation  of 
admiralty  jurisdiction,  these  words,  viz.  “ saving  to  suitors 
in  all  cases  the  right  of  a common  law  remedy,  where  the 
common  law  is  competent  to  give  it.” 

Tlic  act  of  Congress  is  rather  ambiguous  in  its  me.aning, 
and  leaves  it  uncertain  whether  it  meant  to  consider  seizures 
on  tide  waters,  in  ports,  harbours,  creeks,  and  arms  of  the 
sea,  as  cases  of  admiralty  and  maritime  jurisdiction,  or  as 
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cases  simply  williin  the  cognizance  of  the  District  Courts ; 
for  the  expression  is  including,  that  is,  comprehending, 
cither  within  the  cognizance  of  tlie  court,  or  witliin  the 
class  of  cases  of  admiralty  jurisdiction,  all  seizures  under 
laws  of  impost,  navigation  and  trade,  on  waters  navigable 
from  the  sea,  by  small  vessels  of  ten  tons  burthen.  This  act 
has,  however,  been  construed  to  put  a construction  upon 
the  words  “admiralty  and  maritime  Jurisdiction,”  conform- 
able to  the  claims  of  the  civilians,  and  in  opposition  to 
the  claims  of  the  common  law  tribunals  ; and  there  are  a 
series  of  decisions  in  the  Supreme  Court  of  the  United 
States  to  that  effect. 

In  the  case  of  the  United  States  v.  Lm  Vengeance,'  a 
French  privateer  was  libelled  in  the  District  Court  of  New- 
York,  for  an  attempt  to  export  arms  from  the  United  States 
to  a foreign  country,  contrary  to  law.  She  was  adjudged  to 
be  forfeited  to  the  United  States.  The  decree,  on  appeal 
to  the  Circuit  Court,  was  reversed.  On  a further  appeal  to 
the  Supreme  Court  of  the  United  States,  it  was  contended, 
that  this  was  a criminal  case,  both  on  account  of  the  man- 
ner of  prosecution,  and  tlic  matter  charged  ; and,  therefore, 
that  the  decree  of  the  District  Court  was  final ; and  that  it 
ought  likewise  to  have  been  tried  by  a jury  in  the  District 
Court ; and  that,  if  it  was  even  a civil  suit,  it  was  not  a case 
of  admiralty  and  maritime  jurisdiction.  To  render  it  such, 
the  cause  must  arise  wholly  upon  the  sea,  and  not  in  a bay, 
harbour,  or  water,  witliin  the  precincts  of  any  county  of  a 
state.  But  the  Su])reine  Court  decided,  that  it  was  a civil 
suit,  not  of  common  law,  but  of  admiralty  and  maritime 
jurisdiction.  The  seizure  was  on  the  waters  of  the  United 
States.  The  process  was  in  rem,  and  did  not.  In  any  de- 
gree, touch  the  person,  and  no  jury  was  necessary. 

Afterwards,  in  the  case  of  The  United  Stales  v.  The 
Schooner  Sally the  vessel  was  libelled  in  the  District  Court, 
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as  forfeited,  for  being  concerned  in  the  slave  trade  ; and  this 
was  also  held,  on  appeal,  to  be  a case  not  of  common  lawi 
but  of  admiralty  jurisdiction.  So,  in  the  case  of  The  United 
States  V.  The  Schooner  Betsey,'  it  was  held,  that  all  seizures 
under  the  a»t  of  Congress  suspending  commercial  inter- 
course with  a foreign  country,  and  made  on  waters  naviga- 
ble from  sea,  by  vessels  of  ten  tons  burthen,  were  civil 
causes  of  admiralty  jurisdiction,  being  proceedings  in  rem, 
and  not  according  to  the  course  of  the  common  law,  and 
were  to  be  tried  without  a jury.  The  court  said,  that  the 
place  of  seizure  being  on  navigable  waters,  decided  the  ju- 
risdiction, and  that  the  act  of  Congress  meant  to  make  sei- 
zures on  waters  navigable  from  the  sea,  civil  causes  of  ad- 
miralty and  maritime  jurisdiction.  In  this  last  case,  the 
counsel  for  the  claimant  contended,  that  the  seizure  was 
made  within  the  body  of  a county,  for  a breach  of  a munici- 
pal law  of  trade,  and  that  though  it  belonged  to  the  jurisdic- 
tion of  the  District  Court,  it  was  not  a case  of  admiralty 
cognizance.  All  seizures,  in  England,  for  violation  of  the 
laws  of  revenue,  trade,  or  navigation,  tvere  tried  by  a jury 
in  the  Court  of  Exchequer,  according  to  the  course  of  the 
common  law;  and  though  a proceeding  be  in  rem,  it  is  not 
necessarily  a proceeding  or  cause  in  the  admiralty. 

In  the  case  of  The  Sa}iiuel,'‘  where  the  vessel  and  cargo 
were  seized  and  libelled,  and  condemned  in  the  District 
Court  of  Rhode  Island,  for  a breach  of  the  non-importation 
laws  of  the  United  States,  the  same  objection  was  made 
upon  appeal  to  the  Supreme  Court,  and  it  was  again  over- 
ruled, on  the  authority  of  the  preceding  cases.  The  same 
objection  was  taken  in  the  case  of  The  Oetavia,^  and  it  was 
contended,  that  the  word  including,  in  the  9tli  section  of  the 
judiciary  act,  ought  not  to  be  construed  cumulatively  ; and 
that  a suit  might  be  a cause  of  admiralty  and  maritime  juris- 
diction, and  yet  triable  under  the  common  law,  proceeding 
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by  iuforraatlon,  instead  of  the  civil  law  process  by  libel. 
The  objection  was  again  overruled.  The  last  case  that 
brought  up  the  same  point  for  review  and  discussion,  was 
The  Sarah,'  and  the  Supreme  Court  there  recognised  the 
marked  and  settled  distinction  between  the  common  law 
and  the  admiralty  jurisdictions  of  the  District  Courts.  In 
seizures  made  on  land,  the  District  Court  proceeds  as  a court 
of  common  law,  according  to  the  course  of  the  English  Ex- 
chequer, on  information  in  rem,  and  the  trial  of  issues  of 
fact  is  to  be  by  jury.'’  But,  in  cases  of  seizures  on  waters 
navigable  from  the  sea,  by  vessels  of  ten  or  more  tons  bur- 
then, the  court  proceeds  as  an  instance  court  of  admiralty, 
by  libel  in  rein,  and  the  trial  is  by  the  court. 

It  may  now  be  considered  as  the  settled  law  of  this  coun- 
try, that  all  seizures  under  laws  of  impost,  navigation,  and 
trade,  if  made  upon  tidewaters  navigable  from  the  sea,  are 
civil  cases  of  admiralty  jurisdiction,  and  the  successive  judg- 
ments of  the  Supreme  Court,  upon  this  point,  are  founded 
upon  the  judiciary  act  of  1789.  If  the  act  of  Congress  de- 
clares tliem  to  be  cases  of  admiralty  jurisdiction,  it  is  ap- 
prehended that  this  is  an  extension  of  admiralty  powers  be- 
yond the  English  practice.  Cases  of  forfeiture  for  breaches 
of  revenue  law  are  cognizable  in  England  in  the  exchequer 
upon  information,  tliough  the  seizure  was  made  upon  navi- 
gable waters,  and  they  proceed  there  to  try  the  fact  on 
which  the  forfeiture  arises  by  jury.'  Informations  are  fded 
in  the  Court  of  Exchequer  for  forfeiture,  upon  seizure  of  pro- 
perty, for  breach  of  laws  of  revenue,  impost,  navigation,  and 
trade.  In  the  case  of  The  Attorney  General  v.  Jaekson,'^ 
the  seizure  was  of  a vessel  lying  in  port  at  Cowes,  for 
breach  of  the  act  of  navigation,  and  the  proceeding  was  by 
information  and  trial  by  jury,  according  to  the  course  of 
the  common  law.  Lord  Hale  said,'  that  informations  of  that 
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nature  lay  exclusively  in  the  exchequer.  Congress  had  a 
right,  in  their  discretion,  to  make  all  such  seizures  and  for- 
feitures cognizable  in  the  District  Courts;  but  it  may  be  a 
question,  whether  they  had  any  right  to  declare  them  to  be 
cases  of  admiralty  jurisdiction,  if  they  were  not  so  by  the 
law  of  the  land  when  the  constitution  was  made.  The  con- 
stitution secures  to  the  citizen  trial  by  jury,  in  all  criminal 
prosecutions,  and  in  all  civil  suits  at  common  law,  where  the 
value  in  controversy  e.\ceeds  20  dollars.  These  prosecu- 
tions for  forfeitures  of  large  and  valuable  portions  of  proper- 
ty, under  revenue  and  navigation  laws,  are  highly  penal  in 
their  consequences;  and  the  government  and  its  officers 
are  always  parties,  and  deeply  concerned  in  the  conviction 
and  forfeiture.  And  if  by  act  of  Congress,  or  by  judicial 
decisions,  the  prosecution  can  be  turned  over  to  the  admi- 
ralty side  of  the  District  Court,  as  being  neither  a criminal 
prosecution,  nor  a suit  at  common  law,  the  trial  of  the  cause 
is  then  transferred  from  a jury  of  the  country  to  the  breast 
of  a single  judge.  It  is  probable,  however,  that  the  judi- 
ciary act  of  1789  did  not  intend  to  do  more  than  declare 
the  jurisdiction  of  the  District  Courts  over  these  cases;  and 
that  all  prosecutions  for  penalties  and  forfeitures,  upon  sei- 
zures under  laws  of  impost,  navigation,  and  trade,  were  not 
to  be  considered  of  admiralty  jurisdiction,  when  the  case 
admitted  of  a prosecution  at  common  law ; for  the  act  saves 
to  “ suitors,  in  all  cases,  the  right  of  a common  law  remedy, 
where  the  common  law  was  com[)etent  to  give  it.”  We 
have  seen  that  it  is  competent  to  give  it,  because,  under  the 
vigorous  system  of  the  English  law,  such  prosecutions  in 
rem  are  in  the  exchequer,  according  to  the  course  of  the 
common  law ; and  it  may  be  doubted  whether  the  case  of 
the  La  Vengeance,  on  w hicli  all  the  subsequent  decisions  of 
the  Supreme  Court  have  rested,  was  sufficiently  considered. 
There  is,  however,  much  colonial  precedent  for  this  exten- 
sion of  admiralty  jurisdiction.  The  vice-admiralty  courts, 
in  this  country,  wlien  we  were  colonies,  and  also  in  the  West 
Indies,  obtained  jurisdiction  in  revenue  causes  to  an  extent 
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totally  unknown  to  the  jurisdiction  of  the  English  admiralty, 
and  with  powers  quite  as  enlarged  as  those  claimed  at  the 
present  day.*  But  this  extension,  by  statute,  of  the  jurisdic- 
tion of  the  American  vice-admiralty  courts  beyond  their 
ancient  limits,  to  revenue  cases  and  penalties,  was  much 
discussed  and  complained  of  on  the  part  of  this  country,  at 
the  commencement  of  the  revolution." 

Whatever  admiralty  and  maritime  jurisdiction  the  District 
Courts  possess,  would  seem  to  be  exclusive,  for  the  constitu- 
tion declares  that  the  judicial  power  of  the  United  States 
shall  extend  to  all  cases  ot  admiralty  and  maritime  jurisdic- 
tion ; and  the  act  of  Congress  of  1769  says,  that  the  District 
Courts  shall  have  exclusive  original  cognizance  of  all  civil 
causes  of  admiralty  and  maritime  jurisdiction.  It  is  certain, 
however,  that  the  state  courts  take  an  extensive  and  unques- 
tioned cognizance  of  maritime  contracts,  and  on  the  ground 
tliat  they  are  not  cases,  strictly  and  technically  speaking,  of 
admiralty  and  maritime  jurisdiction.  If,  however,  the  claim 
of  the  District  Courts  be  well  founded  to  the  cognizance  of 
all  maritime  contracts,  wheresoever  the  same  may  be  made, 
or  whatever  may  be  the  form  of  the  contract,  it  would  seem 
that  the  jurisdiction  of  the  state  courts  over  those  contracts 
could  not  be  sustained.  But  I apprehend  it  may  fairly  be 
doubted,  whether  the  constitution  oftheUnited  States  meant, 
by  admiralty  and  maritime  jurisdiction,  any  thing  more 
than  that  jurisdiction  which  was  settled  and  in  active  prac- 
tice under  the  English  jurisprudence,  when  the  constitution 
was  made ; and  whether  it  had  any  retrospective  or  histo- 
rical reference  to  the  usages  and  practice  of  the  admiralty, 
as  it  once  existed,  in  the  middle  ages,  before  its  territories 


a Sec  the  form  of  the  commissions  of  these  vice-admirahv  courts, 
under  the  colonial  establishments,  in  a note  to  the  case  of  De  Lovio 
V.  Boit,  2 Oaltison,  470.  and  in  Du  Ponceau  on  JurudicUon,p,  158. 

b Journals  of  Congress,  vol.  1.  p.  22.  29.  39.  Journals  the  As- 
sembly of  Ike  Colony  of  JVew-  York,  vol.  2.  795.  797.  800. 
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had  been  Invaded  and  partly  subdued  by  ilie  bold  and  free 
spirit  of  the  courts  of  common  law,  armed  with  the  protect- 
ing genius  and  masculine  vigour  of  trial  by  jury. 

(4.)  As  to  the.  jurisdiction  of  the  instance  courts. 

The  extensive  and  superior  claims  of  the  American 
Courts  of  Admiralty,  as  courts  of  civil  maritimejurisdiction, 
wc  have  had  occasion  already  to  consider;  but,  according  to 
the  English  jurisprudence,  the  instance  court  takes  cogni- 
zance only  of  crimes  committed,  and  things  done,  and  con- 
tracts not  under  seal  made  super  altum  mare,  and  with- 
out the  body  of  any  county.  This,  of  course,  excludes 
all  creeks,  bays,  and  rivers,  which  are  within  the  body  of 
some  county  ; and  if  the  place  be  the  sea  coast,  then  the 
ebbing  and  flowing  of  the  tide  determines  the  admiralty. 
Tlie  cause  must  arise  wholly  upon  the  sea,  and  not  within  the 
precincts  of  any  county,  to  give  the  admiralty  jurisdiction.  If 
the  action  be  founded  on  a matter  done  partly  on  land  and 
partly  on  water,  as  if  a contract  be  made  on  laud  to  be  executed 
at  sea,  or  be  made  at  sea  to  be  executed  on  land,  the  com- 
mon law  has  the  preference,  and  excludes  the  admiralty.* 
The  admiralty  has  cognizance  of  maritime  hypothecations 
of  vessels  and  goods  in  foreign  ports,  for  repairs  done,  or 
necessary  supplies  furnished and  in  the  case  of  Mcuctone 
V.  Gibbons,^  it  was  admitted  by  the  K.  B.,  that  the  admi- 
ralty had  entire  jurisdiction  in  the  case  of  an  hypothecation 
bond,  charging  a ship  with  money  taken  up  in  a foreign 
port  for  necessaries,  though  the  bond  was  under  seal,  and 
executed  on  land.  The  jurisdiction,  in  such  a case,  de- 
pended on  the  subject  matter,  for  here  the  contract  was 
merely  in  rem,  and  there  was  no  personal  covenant  for  the 
payment  of  the  money,  and  the  admiralty  jurisdiction  in 
such  a case  was  indispensable,  as  the  courts  of  common  law 


n Com.  Dig;,  tit.  Adm.  £.  I.  7.  10.  12.  F.  1 , 2.  1,  5.  3 Black.  Com. 
10«,  107. 

b Johnson  v.  Sliippen,  1 Salk.  34.  Lonl  Raijvi.  002.  S.  C. 
c 3 Term  Rep.  267. 
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do  not  proceed  in  rem.  If  the  admiralty  has  cognizance  of 
the  principal  thing,  it  has  also  of  the  incident,  though  that 
incident  would  not  of  itself,  and  if  it  stood  for  a principal 
thing,  be  within  the  admiralty  jurisdiction.  Upon  this 
principle  it  is,  that  goods  taken  by  pirates  and  sold  on  land, 
may  be  recovered  from  the  vendee,  by  suit  in  the  admi- 
ralty." Suits  for  seamen’s  wages  are  cognizable  in  the  ad- 
miralty, though  the  contract  be  made  upon  land,  provided 
it  be  not  a contract  under  seal ; and  this  is  intended  for  the 
ease  and  benefit  of  seamen,  for  they  are  all  allowed  to  join 
in  the  suit,  and  all  the  persons  on  board  below  the  rank  of 
the  master,  are  comprehended  in  the  description  of  mari- 
ners.’’ This  case  of  seamen’s  wages  the  courts  of  common 
law  admit  to  be  of  admiralty  jurisdiction  ; and  this  is  an  ex- 
ception, in  favour  of  seamen,  to  the  general  rule  that  the  ad- 
miralty has  no  jurisdiction  of  any  matter  arising  on  land, 
though  it  be  of  a maritime  nature,  as  a charter-party,  or  poli- 
cy oHnsurance.  The  District  Court,  as  a court  of  admiral- 
ty, possesses  a general  jurisdiction,  in  suits  by  seamen  and  by 
material  men,  in  rem  and  inpersmam.  The  proceeding  in 
personam,  is  always  maintainable  by  those  men,  but  the 
proceeding  in  rem  is  only  maintainable  by  material  men 
when  there  is  a specific  lien,  as  for  wages,  or  for  re- 
pairs made,  or  necessaries  furnished  to  a foreign  ship, 
or  to  a ship  in  the  ports  of  the  stale  to  which  she 
does  not  belong.'  The  admiralty  jurisdiction  is  essen- 


a Com.  Dig.  lit.  Adm.  6.  3 Blacks.  Com.  103.  The  Court  of 
Admiralty  has  authority  to  entertain  a civil  suit  entitled  causa  spo- 
In  civilis  et  maritima,  for  the  restitution  of  goods  piratically  taken  on 
the  liigh  seas.  The  Hercules,  2 Dodson's  JIdm.  369. 

b 1 Salk.  34.  Sir.  761.  937.  1 Lord  Raym.  398.  3 Let.  60.  4 Inst. 
134.  142.  Com.  Dig.  tit  Adm.  E.  15.  2 Ld.  Jlaym.  1206. 

c The  General  Smith,  4 Wheaton,  438.  The  Jerusalem,  2 GaHi- 
ton,  345.  The  Robert  Fulton,  1 Paine,  620.  Drinkwater  v.  Brig 
Spartan,  .American  Jurist,  No.  5.  26.  Sheppard  v.  Taylor,  5 Peters' 
U.  S.  Rep.  675.  If  materials  for  a vessel  be  furnished  in  a home  port, 
and  a note  of  hand  given  by  the  owner,  a libel  in  the  admiralty  in 
personam  will  not  lie.  Ramsay  v.  Allcgre,  12  Wheaton,  611.  In 
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tial  in  all  such  cases,  fur  the  process  of  a court  of  coromon 
law  cannot  directly  reach  the  thing  in  specie.  If  the  law 
raises  a lien  for  a maritime  service,  a court  of  admiralty  has 
power  to  carry  it  into  effect.  The  act  of  Congress  of  July 
20th,  1790,  relative  to  seamen,  section  6.,  has  given  a spe- 
cific and  summary  relief  for  seamen,  in  the  recovery  of  wa- 
ges, by  authorizing  the  district  judge,  or,  in  his  absence,  a 
magistrate,  to  summon  the  master  before  him,  and  to  attach 
the  vessel  as  security  for  the  wages.* 

We  have  now  finished  a general  survey  of  the  admiralty 
jurisdiction  of  the  District  Courts,  in  civil  and  criminal  cases, 
and  both  as  an  instance  and  a prize  court.  It  would  not 
be  consistent  with  the  plan  of  these  elementary  disquisitions, 
to  give  a detailed  sketch  of  the  course  of  proceeding,  and 
of  the  peculiar  practice  in  the  admiralty  courts.  The  pro- 
ceedings are  according  to  the  course  of  the  civil  law,  and 
are  remarkable  for  their  comprehensive  brevity,  celerity, 
and  simplicity.  Nothing  can  be  more  unlike  in  its  process, 
pleadings,  proof,  trial,  and  remedy,  than  the  practice  of  the 
courts  of  admiralty  and  of  the  courts  of  common  law.'’ 


this  last  case  the  extent  of  admiralty  jurisdiction  in  personam  was 
much  discussed,  and  questioned  by  Mr.  Justice  Johnson.  Butin  Wil- 
lard V.  Dorr,  3 Mason,  93.  and  in  Hammond  v.  Essex  F.  andM.  Ins. 
Co.  4 Mason,  196.,  Mr.  Justice  Story  considered  it  to  be  the  settled 
jurisdiction  of  the  admiralty,  that  the  master  could  sue  there  in  per- 
sonam for  hU  wages,  and  the  seamen  in  rem  as  well  as  tn  personam 
for  their  wages.  This  appears  to  be  a well-established  distinc- 
tion. 

a See  vol.  3.,  as  to  the  lien  of  material  men.  /bid.,  as  to  the 
remedy  for  seamen’s  wages. 

b For  a knowledge  of  the  admiralty  practice,  I would  refer  the  stu- 
dent to  Cler/ce's  Practice  of  the  Court  of  .Admiralty  in  England, 
which  isa  work  of  undoubted  credit  ; and  in  1809,  a new  edition  was 
published  in  this  country  by  Mr.  Hall,  with  an  appendix  of  prece- 
dents. I would  also  refer  him  to  the  3d  volume  of  Uroten's  Ciril  and 
Admiralty  Law,  and  to  the  appendix  to  the  1st  and  2d  volumes  of 
Mr.  tfheaton’s  Reports,  where  he  will  find  the  practice  of  the  in- 
stance and  prize  courts  digested  and  summarily  explained. 
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(5.)  I proceed  next  to  consider  the  jurisdiction  of  the  Dis-  c ivil  jurit- 
trict  Court,  when  proceeding  as  a court  of  common  law.  Itisri)uir"ci 
extends  to  all  minor  crimes  and  offences,  cognizable  under 
the  authority  of  the  United  States,  and  which  are  not 
strictly  of  admiralty  cognizance ; and  to  all  seizures  on  land, 
and  on  waters  not  navigable  from  the  sea  ; and  to  all  suits 
for  penalties  and  forfeitures  there  incurred  ; and  to  all  suits 
by  aliens,  for  torts  done  in  violation  of  the  law  of  nations,  or 
of  a treaty  ; and  to  suits  against  consuls  and  vice-consuls ; 
and  to  all  suits  at  common  law,  where  the  United  States  sue, 
and  the  raattter  in  dispute  amounts  to  one  hundred  dollars.* 

It  has  jurisdiction  likewise  of  proceedings  to  repeal  patents 
obtained  surreptitiously,  or  upon  false  suggestions.  This  is 
given  by  the  act  of  Congress  of  21stFebruaiy,  1793,  chap. 

II.,  and  it  is  a jurisdiction  that  leads  frequently  to  the  most 
intricate,  nice,  and  perplexed  investigations,  respecting  the 
originality  of  inventions  and  improvements  in  complicated 
machinery.  It  was  made  a question  in  the  District  Court 
of  New-York,  in  the  case  Ex  parte  Wood,  whether  the 
process  to  be  awarded  to  repeal  the  patent,  was  not  in  the 
nature  of  a scire  facias  at  common  law,  upon  which  issue 
of  fact  miglit  be  taken  and  tried  by  a jury.  The  district 
judge  decided,  that  the  proceeding  was  summary,  upon  a 
rule  to  show  cause,  and  that  no  process  of  scire  facias  was 
afterwards  admissible.  But  upon  appeal  to  the  Supreme 
Court  of  the  United  States,'’  the  decree  of  the  District 
Court  was  reversed,  and  the  District  Court  was  directed  by 
mandamus  to  enter  upon  record  the  proceedings  in  the 
cause,  antecedent  to  the  granting  of  the  rule  to  sliow  cause 
why  process  should  not  issue  to  repeal  the  patent.  The 
District  Court  was  further  directed  to  award  process,  in 
the  nature  of  a scirs  facias,  to  the  patentee,  to  show  cause 
why  the  patent  should  not  be  repealed ; and  upon  the  return 


n Judiciary  ^det  of  StpUmler,  1789,  fcc.  9. 
b 9 ffltralon,  603. 
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of  the  process,  the  Court  was  to  proceed  to  try  the  cause 
upon  the  pleading's  of  the  parties,  and  the  issue  of  law  or 
fact  joined  thereon,  as  the  case  might  be;  and  that  if  the 
issue  be  an  issue  of  fact,  the  trial  thereof  was  to  be  by  jury, 
according  to  the  course  of  the  common  law. 

,This  was  a just  and  liberal  decision  of  the  Supreme  Court ; 
and  it  was  observed,  in  the  opinion  which  was  pronounced, 
that  it  was  not  lightly  to  be  presumed,  that  Congress,  in  this 
class  of  patent  cases,  placed  peculiarly  within  their  pa- 
tronage and  protection,  involving  some  of  the  dearest  and 
most  valuable  rights  which  society  acknowledges,  and  the 
constitution  itself  meant  to  favour,  would  institute  a new 
and  summary  process,  which  should  finally  adjudge  upon 
those  rights,  without  a trial  by  jury,  without  a right  of  ap- 
peal, and  without  any  of  those  guards  with  which,  in  equity 
suits,  it  has  fenced  round  the  general  administration  of  jus- 
tice. The  Supreme  Court  then  went  into  an  analytical 
examination  of  the  10th  section  of  the  act  of  1793,  on  which 
the  claim  of  summary  jurisdiction  rested,  and  vindicated 
the  construction  which  they  assumed,  in  opposition  to  that 
taken  by  the  District  Court. 

The  jurisdiction  of  the  judges  of  the  District  Courts,  in 
cases  of  bankruptcy,  has  presented  for  consideration  some 
important  questions  on  the  point  of  jurisdiction.  We  have 
no  bankrupt  system  in  existence  under  the  government  of 
the  United  States;  but  there  are  some  lingering  traces  of 
business  yet  arising  and  undetermined,  under  the  bankrupt 
act  of  the  year  1 800 : and  we  are  in  expectation,  at  every 
session  of  Congress,  of  a revival  of  that,  or  some  other 
analogous  system  and  code  of  national  bankrupt  law.  In 
the  case  of  Comfort  Sands,'  in  the  District  Court  of 
New-York,  it  was  observed,  that,  in  England,  the  sole 
power  of  directing  the  execution,  and  controlling  the  ad- 
ministration of  the  bankrupt  system,  in  all  its  departments. 


o United  Stalet  Law  Journal,  vol.  1.  p.  15. 
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and  .in  every  stage  of  the  proceeding,  resided  In  tlie  lord 
chancellor. 

This  jurisdiction  of  the  English  chancellor  was  not  in  the 
court  of  chancery,  but  in  the  individual  who  holds  the  great 
seal ; and  it  is  exercised  summarily  upon  petition,  and  his 
judgment  upon  the  petition  is  without  appeal,  unless  the 
chancellor  in  his  discretion  allows  a bill  to  be  filed,  in  order 
to  found  an  appeal  thereon.  The  judge  then  proceeded  to 
examine  the  several  provisions  of  the  bankrupt  act  of  the 
United  States  of  1800,  in  order  to  show,  that  upon  the 
principles  of  construction  adopted  in  England,  the  district 
judge  had  the  same  jurisdiction  in  cases  of  bankruptcy  as  is 
exercised  by  tlie  lord  chancellor.  The  same  course  of 
reasoning  which  sustains  the  jurisdiction  of  the  one,  would 
confer  that  of  the  other.  He  insisted  that  the  jurisdiction 
here  was  given,  not  to  the  District  Court,  but  to  the  indi- 
vidual who  happened  to  hold  the  office  of  district  judge, 
and  that,  consequently,  all  his  decisions  in  bankruptcy  were 
without  appeal,  for  appeals  lie  only  from  the  decrees  of  the 
District  Court.  But  that  extraordinary  doctrine  has  since 
been  overruled,  and  it  has  been  held,*  that  the  Circuit 
Courts  of  the  United  States  had  jurisdiction  of  matters 
arising  under  the  bankrupt  law,  and  the  District  Courts  had 
not  exclusive  jurisdiction  over  the  entire  execution  of  such 
laws.  They  could  not  remove  the  assignees,  nor  compel 
them  to  account.  An  appeal  lay  in  proceedings  under  the 
bankrupt  act  from  the  District  to  the  Circuit  Courts,  and 
the  state  courts  had  a concurrent  jurisdiction  in  matters  of 
account  between  tlie  bankrupt  and  his  creditors,  and  which 
has  been  freely  and  extensively  exercised.'’ 

(6.)  Of  the  Territorial  Courts  of  the  United  States. 

With  respect  to  the  vast  territories  belonging  to  the  Uni-  Tprri(nri«« 
ted  States,  and  which  are  not  distinct  political  societies,  uioufsuic'r 

a Lucas  r.  Morris,  I t^aine,  396. 

b See  the  case  ot'Codwise  v.  Samis, 4 Joltiuoi.'j  /fry.  536. 
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known  to  the  constitution  as  states.  Congress  have  assumed 
to  exercise  over  them  supreme  powers  of  sovereiguty.*  In 
the  Michigan  territory,  Congress  have,  by  the  acts  of  7lh  of 
August,  1789,  and  January  14th,  1805,  adopted  the  princi- 
ples of  the  ordinance  of  the  confederation  Congress  of  the 
djite  of  the  13th  of  July,  1787.  This  ordinance  was  formed 
upon  sound  and  enlightened  maxims  of  civil  jurisprudence, 
and  the  Judges  appointed  in  that  territory  hold  their  oIS- 
ces  during  good  behaviour.  In  the  Arkansaw  territory, 
a greater  subjection  is  created  to  the  will  of  the  president 
of  the  United  States.  The  governor  and  judges  are  ap- 
pointed by  the  president  and  senate,  but  they  are  removea- 
ble at  the  pleasure  of  the  president,  and  the  judges,  subject 
to  such  removal,  hold  for  four,  and  the  governor  for  three 
years.  The  legislative  power  of  the  territory  was  origi- 
nally vested  in  the  governor,  and  the  three  judges  of  the 
Superior  Court,  by  the  act  of  March  2d,  1819.  But  a le- 
gislative assembly,  to  be  composed  of  a council  of  nine 
members,  appointed  by  the  president  and  senate  of  the  Uni- 
ted States,  and  to  continue  in  office  for  five  years,  and  of  a 
house  of  representatives,  to  be  chosen  by  the  inhabitants 
biennially,  was  provided  by  the  act  of  2lst  of  April,  1820, 
adopting  the  act  of  June  4th,  1812,  c.  95.  The  Superior 
Court  of  that  territory  has  exclusive  cognizance  of  all  capi- 
tal offences,  and  the  trial  by  jury  is  secured,  together  with 
many  of  the  other  great  fundamental  principles  of  civil 
liberty.  The  territorial  legislatures,  both  of  Michigan  and 


a In  the  case  of  The  State  v.  Ncw-Orlcans  Navigation  Company, 
1 1 Marlin's  Loui.  R.  38. 309.  in  wliich  a writ  of  scire  facias  liad  been 
issued  on  behalf  of  the  state  of  Louisiana,  to  avoid  the  charter  of  tlie 
company,  the  right  of  the  legislature  of  the  Orleans  territory  to  grant 
the  charter  was  elaborately  discussed  by  counsel,  and  with  great 
force  and  eloquence.  The  Supreme  Court  of  Louisiana  decided,  that 
the  territorial  legislature,  acting  under  the  authority  of  the  govern- 
ment of  the  United  States,  was  competent  to  grant  the  charter,  and 
that  it  ought  to  be  sustained,  and  was  unaffected  by  the  admission  of 
Louisiana  as  a stale  into  the  Union, 
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Arkansaw,  are  prohibited  from  interfering  with  the  primary 
disposal  of  the  soil  by  tlie  United  States,  or  from  taxing 
lands  belonging  to  the  United  States,  or  from  taxing  the 
lands  of  non-resident  proprietors,  higher  than  those  of  re- 
sidents, or  from  interrupting  the  navigable  waters  flowing 
into  the  Mississippi  and  Missouri  rivers,  as  common  high- 
ways, free  to  all  the  citizens  of  the  United  ''Sta^s. 

In  the  organization  of  the  territorial  governMents  of  East 
and  West  Florida,  by  the  act  of  Congress  of  March  30th, 
1822,  the  judges  of  the  superios.  courts  are  appointed  by, 
the  president  and  senate  of  the  United  States,  ahd  hold  their 
offices  for  four  years ; but  writs  of  error  and  appeal  lie  from 
their  decisions  -to  the*  Supreme  Court  of  the  Uprtied  States, 
equally  as  from  the  Circuit  CourtS'in  the  several  states. 

It  would  seem,  from  these  various  congressional  regula- 
tions of  the  territories  belonging  to  the  United  States,  that 
Congress  have  supreme  power  in  the  government  of  them, 
depending  on  the  exercise  of  their  sound  discretion. 
Neither  the  District  of  Columbia,  nor  a territory,  is  a state, 
within  the  meaning  of  the  constitution,  or  entitled  to  claim 
the  privileges  secured  to  the  members  of  the  Union.  This 
has  been  so  adjudged  by  the  Supreme  Court.*  Nor  will  a 
writ  of  error  or  appeal  lie  from  a territorial  court  to  the  Su- 
preme Court,  unless  there  be  a special  statute  provision  for 
the  purpose.''  There  is  such  a provision  as  to  Florida,  and 
there  is  a limited  provision  of  that  kind  as  to  Arkansaw  and 
Michigan,  extending  to  cases  in  which  the  United  States  are 
concerned,  and  not  extending  further.'  If,  therefore,  the 
government  of  the  United  States  should  carry  into  execu- 
tion the  project  of  colonizing  the  great  valley  of  the  Ore- 
gan,  to  the  west  of  the  Rocky  Mountains,  it  would  afford  a 
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a Hopbum  v.  Elizey,  2 Cranch,  4-15.  Corporation  of  New-Orleans 
V.  Winter,  1 Wheaton,  91. 

b Clarko  v.  Bazadonc,  1 Cranch,  212.  United  States  v.  Mere,  3 
Ibid.  159. 

c .del  of  3d  March,  1803. 
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subject  of  grave  consideration  what  would  be  the  future 
civil  and  political  destiny  of  that  country.  It  would  be  a 
long  time  before  it  would  be  populous  enough  to  be  created 
into  one  or  more  independent  states;  and,  in  the  mean 
time,  upon  the  doctrine  taught  by  the  acts  of  Congress,  and 
even  by  the  judicial  decisions  of  the  Supreme  Court,  the 
colonists  would  be  in  a state  of  the  most  complete  subordi- 
nation, and  as  dependent  upon  the  will  of  Congress,  as  the 
people  of  this  country  would  have  been  upon  the  king  and 
parliament  of  Great  Britain,  if  they  could  have  sustained 
their  claim  to  bind  us  in  all  cases  whatsoever.  Such  a 
state  of  absolute  sovereignty  on  the  one  hand,  and  of 
absolute  dependence  on  the  other,  is  not  congenial  with 
the  free  and  independent  spirit  of  our  native  institutions  ; 
and  the  establishment  of  distant  territorial  governmenU, 
ruled  according  to  will  and  pleasure,  would  have  a very  na- 
tural tendency,  as  all  proconsular  governments  have  had, 
to  abuse  and  oppression. 
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OF  THE  CONCURRENT  JURISDICTION  OF  THE  STATE 
GOVERNMENTS. 


The  question  how  far  the  state  governments  have  con- 
current powers,  either  legislative  or  judicial,  over  cases 
within  the  jurisdiction  of  the  government  of  the  United 
States,  has  been  much  discussed.  It  will  be  my  endeavour, 
in  the  course  of  the  present  lecture,  to  ascertain  the  just 
doctrine  and  settled  distinctions  applicable  to  this  great  and 
most  important  constitutional  subject. 

(1.)  As  to  the  concurrait  powers  of  legislation  in  the 
states. 

In  was  observed  in  the  Federalist,'  that  the  state  govern- coKurrMi 
meiits  would  clearly  retain  all  those  rights  of  sovereignty 
which  they  had  before  the  adoption  of  the  constitution  of"*'”' 
the  United  States,  and  which  were  not  by  that  constitution 
exclusively  delegated  to  the  union.  The  alienation  of  state 
power  or  sovereignty  would  only  exist  in  three  cases  : 

Where  the  constitution  in  express  terms  granted  an  exclu- 
sive authority  to  the  Union ; where  it  granted  in  one  in- 
stance an  authority  to  the  union,  and  in  another  prohibited 
the  states  from  exercising  the  like  authority;  and  where  it 
granted  an  authority  to  the  Union,  to  which  a similar  au- 
thority in  the  states  would  be  absolutely  and  totally  contra- 
dictory and  repugnant. 

In  the  judicial  construction  given  from  time  to  time  to  the 
constitution,  there  is  no  very  essential  variation  from  the 
contemporary  exposition  which  was  here  laid  down  by  the 
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high  authority  of  the  Federalist.  Judge  Chase,  in  the  case 
ofC  alder  v.  Bull,^  declared,  that  the  state  legislatures  re- 
tained all  the  powers  of  legislation  which  were  not  express- 
ly taken  away  by  the  constitution  of  the  United  States  ; and 
he  held,  that  no  constructive  powers  could  be  exercised  by 
the  federal  government.  Subsequent  judges  have  not  ex- 
pressed themselves  quite  so  strongly  in  favour  of  state 
rights,  and  in  restriction  of  the  powers  of  the  national  go- 
vernment. I n iS’/Mfge.t  V.  CrowninshicUl,''  the  chief  Justice 
of  the  United  States  observed,  that  the  powers  of  the  states 
remained,  after  the  adoption  of  the  constitution,  what  they 
were  before,  except  so  far  as  they  had  been  abridged  by  that 
instrument.  The  mere  grant  of  a power  by  Congress  did 
not  imply  a prohibition  on  the  states  to  exercise  the  same 
power.  Thus,  Congress  are  authorized  to  establish  uni-,, 
form  laws  on  the  subject  of  bankruptcy,  but  the  states  may 
pass  bankrupt  laws,  provided  there  be  no  act  of  Congress  in 
force  establishing  a uniform  law  on  that  subject.'^  The 
states  may  legislate  in  the  absence  of  congressional  regula- 
tions. It  is  not  the  mere  existence  of  the  power,  but  its 
exercise,  which  is  incompatible  with  the  exercise  of  th3 
same  power  by  the  states.  It ’is'  iibf’the  Vigfit  t6"eStablisR 
rtit'se  unilbrm  laws,  but  their  actual  estaltRsTihient,  ’ which'I^ 
inconsistent  with  the  partial  acts  of  the  states.  But  the  con- 
current power  of  legislation  in  the  states  did  not  extend  to 
every  case  in  which  the  exercise  by  the  states  had  not  been 
expresdy  prohibited.  The  correct  principle  was,  that 
whenever  tlic  ifcrms  in  which  the  power  was  granted  to  Con- 
gress, or  the  nature  of  the  power,  required  that  it  should  be 


a 3 Palltu,  386. 
b 4 Tf'heaton,  193. 

c In  Golden  v.  Prince,  3 fVath.  Cir.  Rep.  313.  Judge  Washington 
had  previously  held,  in  the  Circuit  Court  of  the  United  States  for 
Pennsylvania,  that  Congress  had  the  exclusive  power  to  pass  bank- 
rupt laws  ; hut  this  opinion  was  subsequently  corrected,  and  qualified 
according  to  the  doctrine  in  the  text. 
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exercised  exclusively  by  Congress,  the  subject  was  as  com- 
pletely taken  from  the  state  legislatures,  as  if  they  had  been 
expressly  forbidden  to  act  on  it.  In  Houston  v.  Moore,*  the 
same  principles  were  laid  down  by  Judge  Washington,  in 
delivering  the  opinion  of  the  court.  He  observed,  that  the 
power  of  the  state  governments  to  legislate  on  the  subject 
of  the  state  militia  having  existed  prior  to  the  formation  of 
the  constitution,  and  not  being  prohibited  by  that  instru- 
ment, it  remained  with  the  states,  subordinate,  nevertheless, 
to  the  paramount  power  of  the  general  government,  opera- 
ting upon  the  same  subject.  If  Congfbss,  for  instance,  did 
not  exercise  the  power  of  providing  fbr  organizing,  arm- 
ing, and  disciplining  the  militia;'  if%iis  competent  for  the 
states  to  do  it;  but  as  Congress  hid  exercised  its  constitu- 
tional powers  upon  the  subject  of  the  militia  as  fully  as  was 
thought  proper,  the  power  of  legislation  over  that  subject 
by  the  states  was  excluded,  except  so  far  as  it  had  been  per- 
mitted by  Congress.  The  doctrine  of  the  court  was,  that 
when  Congress  exercised  their  powers  upon  any  given  snl)^ 
ject,  the  states  could  not  enter  upon  the  same  ground,  and 
provide  for  the  same  objects.  The  will  of  Congress  may  bS 
discovered  as  well  by  what  they  have  not  declared,  as  bj^ 
what  they  have  expressed.  Two  distinct  wills  cannot  at 
the  same  time  be  exercised,  in  relation  to  the  same  subject, 
efTcctually,  and  at  the  same  time  be  compatible  with  each 
other.  If  they  correspond  in  every  respect,  then  the  latter 
is  idle  and  inoperative.  If  they  differ,  they  must,  in  the  na- 
ture of  things,  oppose  eaeh  other  so  far  as  they  do  differ. 
It  was,  therefore,  not  true  and  constitutional  doctrine,  that 
in  cases  where  the  state  governments  have  a concurrent 
power  of  legislation  with  the  national  government,  they  may 
legislate  upon  any  subject  on  which  Congress  have  acted, 
provided  the  two  laws  arc  not  in  their  operation  contradic- 
tory and  repugnant  to  each  other. 
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Judge  Story,  in  the  opinion  which  Ite  gave  in  this  case, 
spoke  to  the  same  effect,  and  defined  with  precision  Uie 
boundary  line  between  the  concurrent  and  residuary  powers 
of  the  states,  and  the  exclusive  powers  of  the  Union.  A 
mere  grant  of  power  in  affirmative  terms  to  Congress,  did  not 
per  te  transfer  an  exclusive  sovereignty  on  such  subjects. 
The  powers  granted  to  Congress  were  never  exclusive  of 
similar  powers  existing  in  the  states,  unless  where  the  con- 
stitution has  expressly  in  terms  given  an  exclusive  power  to 
Congress,  or  the  exercise  of  a like  power  was  prohibited  to 
the  states,  or  there  was  a direct  repugnancy  or  incompati- 
bility in  the  exercise  of  it  by  tlie  states.  This  is  the  same 
description  of  the  nature  of  the  powers  as  that  given  by  the 
Federalist.  An  example  of  the  first  class  is  to  be  found  in 
the  exclusive  legislation  delegated  to  Congress  over  places 
purchased  for  forts,  arsenals,  &tc. ; and  of  the  second  class, 
in  the  prohibition  of  a state  to  coin  money,  or  emit  bills  of 
credit ; and  of  the  third  class,  in  the  power  to  establish  a 
uniform  rule  of  naturalization,  and  in  the  delegation  of  ad- 
miralty and  maritime  jurisdiction.  In  all  other  cases,  the 
states  retain  concurrent  authority  with  Congress,  except 
where  the  laws  of  the  states  and  of  the  Union  are  in  direct 
and  manifest  collision  on  the  same  subject,  and  then  those  of 
the  Union,  being  the  supreme  law  of  the  land,  are  of  para- 
mount authority,  and  the  state  laws,  so  far,  and  so  far  only 
as  such  incompatibility  exists,  must  necessarily  yield. 

In  the  application  of  these  general  principles  to  the  case 
before  the  court,  it  was  observed,  that  the  power  given  to 
Congress  to  provide  for  organizing,  arming,  and  disciplining 
the  militia,  was  not  exclusive.  It  w'as  merely  an  affirma- 
tive power,  and,  being  not  incompatible  with  the  existence 
of  a like  power  in  the  states,  it  might  well  leave  a concur- 
rent power  in  the  latter.  But  when  once  Congress  have 
acted  on  the  subject,  and  carried  this  power  into  effect,  its 
laws  for  the  organization,  arming,  and  disciplining  the  mi- 
litia, were  supreme,  and  all  interfering  regulations  of  the 
states  suspended.  A state  may  organize,  arm,  and  disci- 
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pline  its  own  militia,  in  the  absence  of,  or  subordinate  to, 
the  regulations  of  Congress.  This  power  originally  existed 
in  the  states,  and  the  grant  of  it  to  Congress  was  not  neces- 
sarily exclusive,  unless  a concurrent  power  in  the  states 
would  be  repugnant  to  the  grant,  and  there  was  no  such 
repugnancy  in  the  nature  of  the  power.  But  the  question 
was,  whether  a state  legislature  had  any  concurrent  power 
remaining  after  Congress  had  provided  in  its  discretion  for 
the  case.  The  conclusion  was,  that  when  once  the  legis- 
lature of  the  Union  has  exercised  its  powers  on  a given  sub- 
ject, the  state  power  over  that  same  subject,  which  had  be- 
fore been  concurrent,  was  by  that  exercise  prohibited,  and 
this  was  the  opinion  of  the  court. 

These  are  sound  expositions  of  the  paramount  powers  of 
the  general  government,  and  the  same  doctrines  had  been 
previously  declared  in  the  Court  of  Errors  of  New-York,  in 
the  steam-boat  case  of  Livingston  v.  Van  Ingen.*  “ Our  safe 
rule  of  construction  and  of  action,”  as  it  was  there  ob- 
served,*' “ was  this,  that  if  any  given  power  was  originally 
vested  in  this  stdte,  ifit  had  not  been  exclusively  ceded  to 
Congress,  or  if  the  exercise  of  it  has  not  been  prohibited  to 
the  states,  we  might  then  go  on  in  the  exercise  of  power, 
until  it  came  practically  in  collision  with  the  exercise 
of  some  congressional  power.  When  that  happened  to 
be  the  case,  the  state  authority  would  so  far  be  controled, 
but  it  would  still  be  good  in  all  those  respects  in  which  it 
did  not  contravene  the  provision  of  the  paramount  law.” 
A similar  exposition  of  the  concurrent  Jurisdiction  of  the 
states,  was  given  by  the  Supreme  Court  of  Pennsylvania, 
in  Moore  v.  Houston  and  by  the  chief  Justice  of  Massa- 
chusetts, in  Blanchard  v.  Russel.'* 

When  the  constitution  of  the  United  States  was  under 
the  consideration  of  the  state  conventions,  there  was  much 


a 9 Johnson' t Rep.  507.  c 3 Serg.  if  Raul.  17P. 
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concern  expressed  on  the  subject  of  tlie  general  power  of 
taxation  over  all  objects  of  taxation,  vested  in  tbe  national 
government ; and  it  was  supposed  that  it  would  be  in  the 
power  of  Congress,  in  its  discretion,  to  destroy  in  effect  the 
concurrent  power  of  taxation  remaining  in  the  states,  and 
to  deprive  them  of  the  means  of  supplying  their  own  wants. 
All  the  resources  of  taxation  might,  by  degrees,  become  the 
subjects  of  federal  monopoly.  The  states  must  support 
themselves  by  direct  taxes,  duties,  and  excises,  and  Congress 
may  lay  tbe  same  burthen,  at  the  same  time,  on  the  same 
subject.  Suppose  the  national  tax  should  be  as  great  as  the 
article,  whether  it  be  land,  or  distilled  spirits,  or  pleasure 
carriages,  for  instance,  will  conveniently  and  prosperously 
bear,  and  the  state  should  be  obliged  to  lay  a further  tax 
for  its  own  necessities  ; the  doctrine,  as  I understand  it,  is, 
that  the  claim  of  the  United  States  would  be  preferred,  and 
must  be  first  satisfied,  because  the  laws  of  the  United  States, 
made  in  pursuance  of  the  constitution,  are  the  supreme  law 
of  the  land.  The  author  of  the  Federalist'  admits,  that  a 
state  might  lay  a tax  on  a particular  article,*  equal  to  what  it 
would  well  bear,  but  the  United  States  would  still  have  a 
right  to  lay  a further  tax  on  the  same  article  ; and  that  all 
collisions,  in  a struggle  between  the  two  governments  for 
revenue,  must  and  would  be  avoided  by  a sense  of  mutual 
forbearance.  He  no  where,  however,  meets  and  removes 
the  difficulty,  in  the  case  of  a want  of  this  mutual  forbear- 
ance, where  there  is  a concurrent  tax  laid  on  the  same  sub- 
ject, and  which  will  not  bear  both  taxes.  He  says  only, 
that  the  United  States  would  have  no  right  to  abolish  the 
state  tax.  This  is  not  contended ; but  would  not  the  United 
States  have  a right  to  declare,  that  their  taxes  were  liens 
from  the  time  they  were  imposed  ; and  would  they  not,  as 
of  course,  be  entitled  to  be  first  paid  ; and  must  not  the 
state  collector,  in  all  cases,  stand  by  and  wait  until  die  na- 
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lional  tax  is  collected,  before  he  proceeds  to  collect  bis 
state  tax  out  of  the  exhausted  subject  ? Upon  the  doctrine 
of  the  federal  courts,  and  upon  the  doctrine  of  the  Fede~ 
ralist  himself,  this  must  be  the  case  ; and  though  the  state 
legislatures  have  a concurrent  jurisdiction  in  the  case  of 
taxation,  except  as  to  imposts,  yet,  in  effect,  though  not  in 
terms,  this  concurrent  power  becomes  a subordinate  and 
dependent  power.  In  every  other  case  of  legislation,  the 
concurrent  power  in  the  states  would  seem  to  be  a power 
entirely  dependent,  and  subject  to  be  taken  away  abso- 
lutely, whenever  Congress  should  choose  to  exercise  their 
powers  of  legislation  over.tlj^  same  subject.  I do  not  mean 
to  be  understood  to  question  the  validity,  or  to  excite  alarm 
at  the  existence  of  this  doctrine.  The  national  government 
ought  to  be  supreme  within  its  constitutional  limits,  for  it  is 
intrusted  with  the  paramount  interests  and  general  welfare 
of  the  whole  nation.  Our  great  and  effective  security  con- 
sists in  the  fact,  that  the  constituents  of  the  general  and  of 
the  state  governments  arc  one  and  the  same  people  ; and 
the  powers  of  the  national  government  must  always  be 
exercised  with  a due  regard  to  the  interest  and  prosperity 
of  every  member  of  the  Union ; for  on  the  concurrence  and 
good  will  of  the  parts,  the  stability  of  the  whole  depends. 
My  object  is,  to  discover  what  this  concurrent  power  of 
legislation  amounts  to,  and  what  is  its  value,  and  on  what 
constitutional  foundations  it  is  supported. 

It  was  observed  by  Mr.  Hamilton,  in  the  convention  of 
New-York,  in  1788,*  that  if  the  United  States,  and  the  state, 
should  each  lay  a like  tax  on  a specific  article,  and  the  in- 
dividual should  be  unable  to  pay  both,  the  party  who  first 
levied  would  hold  the  property.  But  this  position  must  be 
received  with  some  qualification.  The  United  States  have 


a Debata  m the  J^eve-York  Convention,  printed  by  Francis  Childs, 
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declared  by  law,  that  they  were  entitled,  in  respect  to  their 
debts,  to  priority  of  payment ; and  when  it  was  said  that 
this  claim  would  interfere  with  the  rights  of  the  state  sove- 
reignties, and  would  defeat  the  measures  they  had  a right 
to  adopt,  to  secure  themselves  against  delinquencies,  the 
answer  given  in  Fhher  v.  Blight,'  is,  that  “ the  mischief 
suggested,  so  far  as  it  can  really  happen,  was  the  necessary 
consequence  of  the  supremacy  of  the  laws  of  the  United 
States,  on  all  subjects  to  which  the  legislative  power  of 
Congress  extends.”  It  would  seem,  therefore,  that  the 
concurrent  power  of  legislation  in  the  states,  is  not  an  in- 
dependent, but  a subordinate  and  dependent  power,  liable, 
in  many  cases,  to  be  extinguished,  and  in  all  cases  to  he 
postponed,  to  the  paramount  or  supreme  law  of  the  Union, 
whenever  the  federal  and  the  state  regulations  interfere 
with  each  other. 

In  Weyman  v.  Southard,''  the  question  arose,  how  far 
the  judicial  process  of  the  federal  courts  could  be  controlled 
by  the  laws  of  the  several  states.  It  was  decided,  that 
Congress  had  exclusive  authority  to  regulate  proceedings 
and  executions  in  the  federal  courts,  and  that  the  states  had 
no  authority  to  control  such  process ; and,  therefore,  exe- 
cutions by  Jieri  facias,  in  the  federal  courts,  were  not  subject 
to  the  checks  created  by  the  new  Kentucky  statute,  forbid- 
ding sales  on  execution  of  land  for  less  than  three  fourths  of 
its  appraised  value.  It  was,  in  that  case,  further  observed, 
that  the  forms  of  execution,  and  other  process,  in  the  federal 
courts,  in  suits  at  common  law,  except  modes  of  proceeding, 
were  to  be  the  same  as  used  in  September,  1789,  in  the 
supreme  courts  of  the  states,  subject  otily  to  alterations  and 
additions  by  Congress,  and  by  the  federal  courts,  but  not 
to  alterations  since  made  in  the  state  laws  and  practice.  It 
was  further  observed,  that  the  laws  of  the  several  states  were, 
by  the  judiciary  act  of  1 789,  sec.  34,  to  be  regarded  as 
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rules  of  decision  in  trials  at  common  law,  in  cases  where 
they  apply,  unless  the  constitution,  treaties,  or  statutes  of 
the  United  States,  had  otherwise  provided.  This,  however, 
did  not  apply  to  the  practice  of  the  federal  courts.  As  to 
that,  the  laws  of  the  states  were  no  rule  of  decision,  and 
the  direction  was  intended  only  as  a legislative  recognition 
of  the  principles  of  universal  jurisprudence  as  to  the  opera- 
tiQO  of  the  lex  loci  in  the  trial  and  decision  of  causes.  The 
law  respecting  final  process  was  materially  altered  by  the 
act  of  Congress  of  1828,*  and  that  act  adopted  into  the 
national  courts  in  each  state  respectively  (Louisiana  ex- 
cepted) the  existing  laws  and  usages  of  the  several  courts, 
regulating  the  effect  and  operation  of  judgments  and  exe- 
cutions, and  the  proceedings  for  their  enforcement ; but 
where  judgments  were  a lien  in  the  state  upon  the  property 
of  the  defendants,  and  the  defendants  were  entitled  to  an 
imparlance  thereon  of  one  term  or  more,  the  defendants  in 
the  United  States’  courts,  in  such  state,  are  entitled  to  an 
imparlance  of  one  term.  If,  in  any  state,  there  were  no 
courts  of  equity  with  the  ordinary  equity  jurisdiction,  the 
courts  of  the  United  States,  in  such  states,  might  prescribe 
the  mode  of  executing  their  decrees  in  equity ; and  the 
courts  of  the  United  States  were  also  invested  with  power 
to  alter,  in  their  discretion,  the  final  process  in  their  courts, 
and  to  conform  the  same  to  legislative  changes  made  for  the 
state  courts. 

(2.)  Ai  to  the  concurrent  power  of  the  ttatet  in  mattert  rf 
judicial  cognizance. 

In  the  82d  number  of  the  Federalist,  it  is  laid  down  as  a Conenmt 

ait  • 1 tt  • • JnJIeUl  J«« 

rule,  that  the  state  courts  retained  all  pre-existing  authori- 
ties,  or  the  jurisdiction  they  had  before  the  adoption  of  the 
constitution,  except  where  it  was  taken  away,  either  by  an 
exclusive  authority  granted  in  express  terms  to  the  Union, 
or  in  a case  where  a particular  authority  was  granted  to  the 
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Uoion,  and  the  exercise  of  a like  authority  was  prohibited  to 
the  states,  or  in  tlie  case  where  an  authority  was  granted  to 
the  Union,  with  which  a similar  authority  in  the  states  would 
be  utterly  incompatible.  A concurrent  jurisdiction  in  the 
state  courts  was  admitted,  in  all  except  those  enumerated 
cases  ; but  this  doctrine  was  only  applicable  to  those  de* 
scriplions  of  causes  of  which  the  state  courts  had  previous 
cognizance,  and  it  was  not  equally  evident  in  relation  to 
cases  which  grew  out  of  the  constitution.  Congress,  in  the 
course  of  legislation,  might  commit  the  decision  of  causes 
arising  upon  their  laws,  to  the  federal  courts  exclusively ; 
but  unless  the  state  courts  were  expressly  excluded  by  the 
acts  of  Congress,  they  would,  of  course,  take  concurrent  cog- 
nizance of  the  causes  to  which  those  acts  might  give  birth, 
subject  to  the  exceptions  which  have  been  stated.  In  all  cases 
of  concurrent  jurisdiction,  an  appeal  would  lie  from  the 
state  courts  to  the  Supreme  Court  of  the  United  States  ; and 
without  such  right  of  appeal,  the  concurrent  jurisdiction  of 
the  state  courts,  in  matters  of  national  concern,  would  be  in- 
admissible ; because,  in  that  case,  it  would  be  inconsistent 
with  the  authority  and  efficiency  of  the  general  govern- 
ment. 

Such  were  the  early  and  speculative  views  of  the  ablest 
commentators  on  the  constitution,  in  relation  to  the  judicial 
powers  of  the  state  courts.  We  will  now  examine  a series 
of  decisions  in  the  federal  courts,  defining  and  settling  the 
boundaries  of  the  judicial  authorities  of  the  states. 

In  the  case  of  Marlin  v.  Hunter,'  Judge  Story,  in  deli- 
vering the  opinion  of  the  court,  seemed  to  think,  that  it  was 
the  duty  of  Congress  to  vest  the  whole  judicial  power  of  the 
United  States  in  courts  ordained  and  established  by  itself. 
But  the  general  observation  was  subsequently  qualified,  and 
confined  to  that  judicial  power  which  was  exclusively  vested 
in  the  United  Slates.  The  whole  judicial  power  of  the 
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United  States  should  be,  at  all  times,  vested,  either  in  an  ori- 
ginal or  appellate  form,  in  some  courts  created  under  its 
authority.  It  was  considered,  that  there  was  vast  weight  in 
the  argument,  that  the  constitution  is  imperative  upon  Con- 
gress to  vest  all  the  judicial  power  of  the  United  States,  in 
the  shape  of  original  jurisdiction,  in  the  supreme  and  infe- 
rior courts  created  under  its  own  authority.  At  all  events, 
k was  manifest,  that  the  judicial  power  of  the  United  States 
is,  unavoidably,  in  some  cases,  exclusive  of  all  state  autho- 
rity, and,  in  all  cases,  may  be  made  so,  at  the  election  of 
Congress.  No  part  of  the  criminal  jurisdiction  of  the  Uni- 
ted States  can,  consistently  with  the  constitution,  be  dele- 
gated to  state  tribunals.  The  admiralty  and  maritime  juris- 
diction is  of  the  same  exclusive  cognizance  ; and  it  can 
only  be  in  those  cases  where,  previous  to  the  constitution, 
state  tribunals  possessed  jurisdiction  independent  of  national 
authority,  that  they  can  now  constitutionally  exercise  a con- 
curreot  jurisdiction.  Congress,  throughout  the  judiciary 
act,  and  particularly  in  the  9tb,  11th,  and  13tb  sections, 
have  legislated  upon  the  supposition,  that  in  all  the  cases 
to  which  the  judicial  powers  of  the  United  States  extended, 
they  might  rightfully  vest  exclusive  jurisdiction  in  their  own 
courts. 

State  courts  may,  in  the  exercise  of  their  ordinary,  ori- 
ginal, and  rightful  jurisdiction,  incidentally  take  cognizance 
of  cases  arising  under  the  constitution,  the  laws,  and  treaties 
of  the  United  States  ; yet,  to  all  these  cases  the  judicial 
power  of  the  United  States  extends,  by  means  of  its  appel- 
late jurisdiction. 

In  Houston  v.  Moore,'  the  same  question  came  again  un- 
der the  consideration  of  the  Supreme  Court,  and  Judge 
Washington,  in  delivering  the  opinion  of  the  court,  observed, 
that  he  saw  nothing  unreasonable  or  inconvenient  in  the 
doctrine  of  the  Federalist,  on  the  subject  of  the  concurrent 
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jurisdiction  of  the  state  courts,  so  long  as  the  power  of  Con- 
gress to  withdraw  the  whole,  or  any  part  of  those  cases, 
from  the  jurisdiction  of  the  state  courts,  be,  as  he  thought  it 
must  be,  admitted.  The  practice  of  the  general  govern- 
ment has  been  conformable  to  this  doctrine,  and,  in  the  ju- 
diciary act  of  1 789,  the  exclusive  and  concurrent  jurisdic- 
tion conferred  on  the  courts  by  that  act,  were  clearly  dia- 
tiugnished  and  marked.  The  act  shows,  that,  in  the  opinion 
of  Congress,  a grant  of  jurisdiction  generally,  was  not  of 
itself  sufficient  to  vest  an  exclusive  jurisdiction.  The  ju- 
diciary act  grants  exclusive  jurisdiction  to  the  Circuit  Courts 
of  all  crimes  and  offences  cognizable  under  the  authority  of 
the  United  States,  except  where  the  laws  of  the  United 
States  should  otherwise  provide  ; and  this  accounts  for  the 
proviso  in  the  act  of  24th  of  February,  1807,  c.  75.  and  in 
the  act  of  10th  of  April,  1816,  c.  44.  concerning  the  forgery 
of  the  notes  of  the  Bank  of  the  United  States,  declaring, 
that  nothing  in  that  act  contained  should  be  construed  to 
deprive  the  courts  of  the  individual  states  of  jurisdiction, 
under  the  laws  of  the  several  states,  over  offences  made 
punishable  by  that  act.  There  is  a similar  proviso  in  the 
act  of  21st  of  April,  1806,  c.  49.  concerning  the  counter- 
feiters of  the  current  coin  of  the  United  States.  Without 
these  provisoes,  the  state  courts  could  not  have  exercised 
concurrent  jurisdiction  over  those  offences,  consistently  with 
the  judiciary  act  of  1789.  But  these  saving  clauses  restored 
the  concurrent  jurisdiction  of  the  state  ^:oorts,  so  far  as,  un- 
der state  authority,  it  could  be  exercised  by  them.  There 
are  many  other  acts  of  Congress  which  permit  jurisdiction, 
over  the  offences  therein  described,  to  be  exercised  by  state 
magistrates  and  courts.  This  was  necessary  ; because  the 
concurrent  jurisdiction  of  the  state  courts  over  all  offences 
was  taken  away,  and  that  jurisdiction  was  vested  exclusively 
in  the  national  courts  by  the  judiciary  act,  and  it  required 
another  act  to  restore  it.  The  state  courts  could  exercise 
no  jurisdiction  whatever  over  crimes  and  offences  agains^ 
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the  United  States,  unless  where,  in  particular  cases,  the 
laws  had  otherwise  provided  ; and  whenever  such  provision 
was  made,  the  claim  of  exclusive  jurisdiction  to  the  particu- 
lar cases  was  withdrawn,  and  the  concurrent  jurisdiction  of 
the  state  courts,  eo  instanti,  restored,  not  by  way  of  grant 
from  the  national  government,  but  by  the  removal  of  a 
disability  before  imposed  upon  tbe  state  tribunals. 

In  that  case,  the  Supreme  Court  disclaimed  the  idea  that 
Congress  could  authoritatively  bestow  judicial  powers  on 
state  courts  and  magistrates.  “ It  was  held  to  be  perfectly 
clear,  that  Congress  cannot  confer  jurisdiction  upon  any 
courts  but  such  as  e.\ist  under  the  constitution  and  laws  of 
the  United  States,  although  the  state  courts  may  exercise 
jurisdiction  in  cases  authorized  by  the  laws  of  the  state,  and 
not  prohibited  by  the  exclusive  jurisdiction  of  the  federal 
courts.” 

The  Supreme  Court,  having  thus  declared  the  true  foun- 
dation and  extent  of  the  concurrent  jurisdiction  of  the  state 
courts  in  criminal  cases,  proceeded  to  meet  and  solve  a dif- 
ficulty occurring  on  this  subject  of  concurrent  jurisdiction, 
whether  the  sentence  of  one  jurisdiction  would  oust  the  ju 
risdiction  of  the  other.  The  decision  on  this  point  was, 
that  the  sentence  of  cither  court,  whether  of  conviction  or 
acquittal,  might  be  pleaded  in  bar  of  tbe  prosecution  before 
tbe  other  ; us  much  so  as  the  judgment  of  a state  court,  in  a 
civil  case  of  concurreut  jurisdiction,  might  be  pleaded  in 
bar  of  an  action  for  tbe  same  cause  instituted  in  a Circuit 
Court  of  the  United  States. 

There  was  another  difficulty,  not  so  easily  surmounted, 
and  that  was,  whether,  if  a conviction  of  a crime  against  the 
United  States  be  had  in  a state  court  admitted  to  have  con- 
current jurisdiction,  the  governor  of  the  state  would  have 
tbe  power  of  pardon,  and  in  that  way  control  the  law  and 
policy  of  the  United  States.  Judge  Washington,  in  speak- 
ing for  the  court,  did  not  answer  this  question,  but  con- 
tented himself  with  merely  observing,  that  he  was  by  no 
means  satisfied  that  the  governor  could  pardon,  but  that  if 
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be  could,  it  would  furnish  a reason  for  vesting  the  jurisdic* 
tion  of  criminal  matters  exclusively  in  the  federal  courts. 

The  conclusion,  then,  is,  that  in  judicial  matters,  the  con- 
current jurisdiction  of  the  state  tribunals  depends  altogether 
upon  the  pleasure  of  Congress,  and  may  be  revoked  and 
extinguished  whenever  they  think  proper,  in  every  case  in 
which  the  subject  matter  can  constitutionally  be  made  cog- 
nisable in  the  federal  courts  ; and  that,  without  an  express 
provision  to  the  contrary,  the  state  courts  will  retain  a con- 
current jurisdiction,  in  all  cases  where  they  had  jurisdiction 
originally  over  the  subject  matter.  We  will  next  see 
whether  this  state  jurisdiction  does  not  equally  depend  upon 
the  volition  of  the  state  courts. 

There  are  various  acts  of  Congreh,  in  which  duties  have 
been  imposed  on  state  magistrates  and  courts,  and  by  which 
they  have  been  invested  with  jurisdiction  in  civil  suits,  and 
over  complaints  and  prosecutions  in  penal  and  criminal 
cases,  for  6nes,  penalties,  and  forfeitures,  arising  under  laws 
of  the  United  States.  We  have  seen  a very  clear  intimation 
given  by  the  judges  of  the  Supreme  Court,  that  the  state 
courts  were  not  bound,  in  consequence  of  any  act  of  Con- 
gress, to  assume  and  exercise  jurisdiction  in  such  cases.  It 
was  merely  permitted  to  them  to  do  so,  as  far  as  was  com- 
patible with  their  state  obligations,  and  in  some  instances 
the  state  courts  have  acted  in  those  cases,  and  in  other  in- 
stances they  have  declined  jurisdiction,  though  expressly 
vested  with  it  by  the  act  of  Congress. 

In  the  case  of  Ferguson,'  an  application  was  made  to  the 
Supreme  Court  of  New-York  for  the  allowance  of  a habeas 
corpus  to  bring  up  the  party  alleged  to  be  detained  in  cus- 
tody by  an  officer  of  the  army  of  the  United  States,  on 
the  ground  of  being  an  enlisted  soldier;  and  the  allega- 
tion was,  that  he  was  an  infant,  and  so  not  duly  enlisted. 
It  was  much  discussed,  whether  the  state  courts  had  con- 


a 9 Johnt,  R*p.  239. 


Digitized  by  Google 


ll 

t' 


Lecture  XVIIl.]  THE  UNITED  STATES.  401 

current  jurisdiction,  by  habeas  corpus,  over  the  question 
of  unlawful  imprisonment,  when  that  imprisonment  was 
by  an  officer  of  the  United  States,  by  colour,  or  under  pre- 
text of  the  authority  of  the  United  States.  The  Supreme 
Court  did  not  decide  the  question,  and  the  motion  was  de- 
nied on  other  grounds ; but  subsequently,  in  the  matter  of 
Stacy,*  the  same  court  exercised  Jurisdiction  in  a similar 
case,  by  allowing  and  enforcing  obedience  to  the  writ  of 
habeas  corpus.  The  question  was,  therefore,  settled  in 
favour  of  a concurrent  jurisdiction,  in  that  case,  and  there 
has  been  a similar  decision  and  practice  by  the  courts  of 
other  states.'’ 

The  Supreme  Court  of  New-Tork,  in  the  case  of  The 
United  States  v.  Dodge,*  held  that  they  had  jurisdiction, 
and  did  sustain  a suit  on  a bond  for  duties  given  to  a col- 
lector of  the  United  States  customs.  The  suit  was  author- 
ised by  the  judiciary  act  of  1789,  giving  concurrent  juris- 
diction to  the  state  courts  in  suits  at  common  law,  where  the 
United  States  were  plaintiiTs.  Afterwards,  in  the  case  of 
The  United  Slates  v.  Lathrop,"^  the  same  court  discussed, 
very  much  at  large,  the  question,  whether  a state  court  had 
jurisdiction  of  an  action  in  favour  of  the  United  States  to 
recover  a penalty  or  forfeiture  for  breach  of  a law  of  the 
United  States,  and  when  a suit  for  the  penalty  was  by  the 


n iO  Johtu,  Rep.SiS. 

b Case  of  Lockington,  before  Tilghman,  Chief  Justice  of  Penn- 
sylvania, November,  lfU3,  5 IlnlV$  Law  Journal,  92.  Same  case,  5 
Hnll'i  Law  Journal,  301 — 330.  A similar  case  in  Maryland,  5 IlalVt 
Jmw  Journal,  486 ; and  in  South  Carolina,  5 Hdll’t  Imw  Journal,  497. 
Commonwealth  v.  Harrison,  1 1 Matt.  Rep.  68.  Case  of  Joseph 
Almeida,  in  Maryland,  and  the  case  of  Pool  and  others,  in  Virginia, 
cited  in  Sergeanl’t  Contlilulionnl  Law,  p.  279,  280.  By  the  Mew- 
York  Rtvited  Slalulet,  vol.  2.  563.  sec.  22.  a habeas  corpiu  may  be 
awarded,  unless  the  party  be  detained  by  process  from  a court  or 
judge  of  the  United  States,  having  exclusive  jurisdiction  in  the  case, 
c Johnton't  Rep.  95. 
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act  declared  to  be  cognizable  in  a state  court.  It  was  de- 
cided, that  the  court  had  no  such  jurisdiction,  and  that  it 
could  not  even  be  conferred  by  an  act  of  Congress.  The 
diderence  between  this  case  and  the  one  preceding  was,  that 
that  was  a suit  on  a bond  given  to  a collector  of  the  customs 
for  duties,  and  this  was  an  action  of  debt  for  a penalty  for 
breach  of  the  excise  law.  They  were  both  cases  of  debts 
due  to  the  United  States,  but  the  one  was  a civil  debt,  and 
the  other  a penalty  for  breach  of  a revenue  law,  and  this 
alight  difference  in  the  nature  of  the  demand  was  considered 
to  create  a most  momentous  difference  in  its  result  upon  the 
great  question  of  jurisdiction.  It  was  the  opinion  of  the 
court  that  Congress  could  not  invest  the  state  courts  with  a 
jurisdiction  which  they  did  not  enjoy  concurrently  before 
the  adoption  of  the  constitution  ; and  a pecuniary  penalty 
for  a violation  of  an  act  of  Congress  was  a punishment  for 
an  offence  created  under  the  constitution,  and  the  state  courts 
had  no  jurisdiction  of  the  criminal  offences  or  penal  laws  of 
the  United  States.  The  judiciary  act  of  1789  was  the  true 
exposition  of  the  constitution  with  respect  to  the  concurrent 
jurisdiction  of  the  state  courts,  and  the  exclusive  jurisdiction 
of  those  of  the  United  States ; and  by  that  act  the  exclusive 
cognizance  of  all  crimes  and  offences  cognizable  under  the 
authority  of  the  United  States,  and  of  all  suits  for  penalties 
and  forfeitures,  was  given  to  the  federal  courts.  The  ju- 
diciary act  in  no  instance  excluded  the  previously  existing 
jurisdiction  of  the  state  courts,  except  in  a few  specified  cases 
of  a national  nature  ; but  their  jurisdiction  was  excluded  in 
all  criminal  cases,  and  witli  respect  to  offences  arising  under 
the  acts  of  Congre'ss.  In  such  cases,  the  federal  jurisdiction 
was  necessarily  exclusive ; but  it  was  not  so  as  to  pre-existing 
matters  within  the  jurisdiction  of  the  state  courts.* 

The  doctrine  seems  to  be  admitted,  that  Congress  cannot 
compel  a state  court  to  entertain  jurisdiction  in  any  case. 


a Ely  V.  Peck,  7 Conn.  Rep.  239.  Davison  v.  Champlin,  Ibid. 
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It  only  permits  state  courts  which  are  competent  for  the 
purpose,  and  have  an  inherent  jurisdiction  adequate  to  the 
case,  to  entertain  suits  in  the  given  cases  ; and  they  do  not 
become  inferior  courts  in  the  sense  of  the  constitution,  be- 
cause they  are  not  ordained  by  Congress.  The  state  courts 
are  left  to  infer  their  own  duty  from  their  own  state  autho- 
rity and  organization ; but  if  they  do  voluntarily  entertain 
jurisdiction  of  causes  cognizable  under  the  authority  of  the 
United  States,  they  assume  it  upon  the  condition,  that  the 
appellate  jurisdiction  of  the  federal  courts  shall  apply. 
Their  jurisdiction  of  federal  causes  is,  however,  confined  to 
civil  actions,  or  to  enforce  penal  statutes ; and  they  cannot 
hold  criminal  jurisdiction  over  offences  exclusively  existing 
as  offences  against  the  United  States.  livery  criminal 
prosecution  must  charge  the  offence  to  have  been  committed 
against  the  sovereign  whose  courts  sit  in  judgment  upon 
the  offender,  and  whose  executive  may  pardon  him. 

We  find  a similar  doctrine  in  one  of  the  courts  in  the  state 
of  Ohio,  in  the  case  of  the  United  Slates  v.  Campbell.*  That 
was  an  information  filed  by  the  collector  of  the  revenue, 
to  recover  a penalty  for  breach  of  the  excise  law  ; and  Uie 
court  held  it  to  be  a criminal  prosecution,  and  that  one  sove- 
reign state  could  not  make  use  of  the  municipal  courts  of 
another  government  to  enforce  its  penal  laws ; and  it  was 
not  in  tlie  power  of  Congress  to  vest  such  a jurisdiction  in 
the  state  courts.  Upon  the  same  principle,  a state  court 
in  Virginia,  in  the  case  of  The  Slate  v.  Feely,  decided,  that 
it  had  no  jurisdiction  to  punish  by  indictment  stealing 
packets  from  the  mail,  as  that  was  an  offence  created  by 
act  of  Congress.*'  And  in  Jackson  v.  Roic,  the  General 
Court  of  Virginia  made  the  same  decision  precisely  as  that 
made  in  New-York,  in  the  case  of  Lathrop;  and  it  held,  that 
the  act  of  Congress,  authorizing  such  suits  for  penalties  in 


a 6 Halt's  Imw  Journal,  1 13. 

6 Sergcanl’t  Const.  Law,  p,  27?. 
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the  state  courts,  was  not  binding.  It  was  decided,  in  an- 
other case  in  Virginia,*  that  Congress  could  not  give  juris- 
diction to,  or  require  services  of,  a state  court,  or  magistrate, 
as  such,  nor  prosecute  in  the  state  courts  for  a public  of- 
fence.*’ 

AAer  these  decisions  in  the  states  of  Virginia,  Ohio,  and 
New-York,  the  act  of  Congress  of  the  3d  March,  1815,  ch. 
100.  may  be  considered  as  essentially  nugatory.  That  act 
vested  in  the  state  courts,  concurrently  with  the  federal 
courts,  cognizance  of  all  “complaints,  suits,  and  prosecu- 
tions, for  taxes,  duties,  hnes,  penalties,  and  forfeitures,  ari- 
sing and  payable  under  any  act  of  Congress,  passed,  or  to  be 
passed,  for  the  collection  of  any  direct  tax  or  internal  du- 
ties and  it  gave  to  the  state  courts  and  the  presiding  judge 
thereof,  the  same  power  as  was  vested  in  the  district  judges, 
to  mitigate  or  remit  any  fine,  penalty,  or  forfeiture.  And 
here  the  inquiry  naturally  suggests  itself,  can  the  state  courts, 
consistently  with  those  decisions,  sustain  a criminal  prosecu- 
tion for  forging  the  paper  of  the  Bank  of  the  United  States^ 
or  for  counterfeiting  the  coin  of  the  United  States  ? These 
are  cases  arising  under  acts  of  Congress  declaring  the  offence. 
The  state  courts  have  exercised  criminal  jurisdiction  over 
these  offences,  as  offences  against  the  state ; but  it  is  difficult 
to  maintain  the  jurisdiction  upon  the  doctrine  of  the  Su- 
preme Court  of  New-York,  in  the  case  of  Lathrop;  and  if 
it  be  entertained,  there  are  difficulties  remaining  to  be  defi- 
nitively cleared.  These  difficulties  relate  to  tlie  effect  of  a 
prosecution  in  one  jurisdiction  upon  the  jurisdiction  of  the 
concurrent  court,  and  to  the  effect  of  the  executive  power 
of  pardon  of  the  crime  under  one  government,  upon  the 
claim  of  concurrent  jurisdiction.* 


a Ex  parte  Pool. 

b StrgeaiU't  Const.  Late,  p.  27i.  274. 

c In  llie  case  of  The  Stale  v.  Ilandall,  2 .iileru’  Rep.  89.  the  Su- 
preme Court  of  Vermont  decided,  in  1827,  tliat  the  state  courts  had 
concurrent  criminal  jurisdiction  over  the  oflcncee  of  counlerleiling 
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and  paasing  counterfeit  bills  of  the  Bank  of  the  United  States.  So, 
the  constitution  of  the  United  States  (art.  4.  sec.  2.)  having  declared, 
that  persons  held  to  service,  or  labour,  in  one  state,  under  the  laws 
thereof,  and  escaping  into  another,  should  be  delivered  up,  on  claim 
of  the  party  to  whom  such  service  or  labour  might  be  due;  the  laws 
ofNew-York,in  furtherance  of  this  duty,  have  provided  for  the  arrest 
of  such  fugitives,  on  habeas  corpus,  founded  ou  due  proof,  and  for  a 
certificate  in  favour  of  the  right  of  the  claimant  and  delivery  of  the 
fugitive  to  him  to  be  removed.  But  tbe  fugitive  is  entitled  to  his 
writ  of  homine  replegitmdo,  notwithstanding  the  habeas  corpus  and 
certificate,  JV.  ¥,  Revised  Statutes,  vol.  2.  560.  sec.  6 — 20. 
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OF  CONSTITUTIONAL  RESTRICTIONS  ON  THE  POWERS  OF 
THE  SEVERAL  STATES. 

We  proceed  to  consider  the  extent  and  effect  of  certain 
express  constitutional  restrictions  on  the  authority  of  the 
separate  states. 

“ No  state,”  says  the  constitution,*  ” shall  enter  into  any 
treaty,  alliance,  or  confederation  ; grant  letters  of  marque 
and  reprisal ; coin  money ; emit  bills  of  credit ; make  any 
thing  but  gold  and  silver  coin  a tender  in  payment  of  debts ; 
pass  any  bill  of  attainder,  ex  post  facto  law,  or  law  impairing 
the  obligation  of  contracts ; or  grant  any  title  of  nobility. 

No  state  shall,  without  the  consent  of  Congress,  lay  any  im- 
posts or  duties  on  imports  or  exports,  except  what  may  be 
absolutely  necessary  for  executing  its  inspection  laws ; nor 
lay  any  duty  on  tonnage,  keep  troops  or  ships  of  war  in  time 
^ of  peace,  enter  into  any  agreement  or  compact  with  another 
state,  or  with  a foreign  power,  or  engage  in  war,  unless  ac- 
tually invaded,  or  in  such  imminent  danger  as  will  not  ad- 
mit of  delay.” 

Most  of  these  prohibitions  would  seem  (o  speak  for  them- 
selves, and  not  to  stand  in  need  of  exposition.  I shall  con- 
fine myself  to  those  cases  in  which  the  interpretation  and 
extent  of  some  of  these  restrictions  have  been  made  the  sub- 
ject of  judicial  investigation. 

(1.)  Bills  of  credit. 

Bills  of  credit,  within  the  purview  of  the  constitution  of  bmu  arcmni 
the  United  States,  prohibiting  the  emission  of  them,  are  de- 


a Art.  1.  sec.  10. 


Digitized  by  Google 


40S 


JURISPRUDENCE  OF 


[Part  II. 


claird  to  mean  promissory  notes,  or  bills  issued  exclusively 
on  the  credit  of  the  state,  and  for  the  payment  of  which 
the  faith  of  the  state  only  is  pledged.  The  prohibition 
does  not,  therefore,  apply  to  the  notes  of  a state  bank, 
drawn  on  the  credit  of  a particular  fund  set  apart  for  the 
purpose.*  According  to  the  case  of  Craig  v.  The  State 
of  Mistouri,'’  bills  of  credit  are  defined  to  be  paper  issued 
and  intended  to  circulate  through  the  community  for  its 
ordinary  purposes,  as  money  redeemable  at  a future  day. 
The  issuing  of  such  bills,  by  the  state  of  Missouri,  under 
the  denomination  of  certif  cafes,  was  adjudged  to  be  uncon- 
stitutional, though  they  were  not  made  generally  a legal 
tender,  but  they  were,  nevertheless,  made  receivable  in  pay- 
ment of  taxes,  and  by  all  civil  and  military  officers  in  dis- 
charge of  salaries  and  fees  of  office.  Instruments,  however, 
issued  by  or  on  behalf  of  a state,  binding  it  to  pay  money 
at  a future  day,  for  services  actually  received,  or  for  money 
borrowed  for  present  use,  were  declared  not  to  be  bills  of 
credit,  within  the  meaning  of  the  constitution. 

(2.)  No  state  can  pass  any  ex  post  facto  law. 

In  Colder  v.  J3uU,‘  the  question  on  the  meaning  of  an  ex 
post  facto  law,  within  the  prohibition  of  the  constitution, 
was  extensively  discussed. 

The  legislature  of  Connecticut  had,  by  a resolution  or 
law,  set  aside  a decree  of  the  court  of  probates  rejecting  a 
will,  and  directed  a new  hearing  before  the  court  of  pro- 
■ bates,  and  the  point  was,  whether  that  resolution  was  in 
cx  post  facto  law  prohibited  by  the  constitution  of  tlie 
United  States. 

It  was  held,  that  the  words  ex  post  facto  laws  were  techni- 
cal expressions,  and  meant  every  law  that  made  an  act  done 
before  the  passing  of  the  law,  and  which  was  innocent  when 


a BilUs  adt.  the  State,  2 M'Cord’a  Rep.  12. 
b A Pelrrt'  U.  S.  Rep.  410. 
c 3 Dalliu,  386. 
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done,  criminal ; or  which  aggravated  a crime,  and  made  it 
greater  than  it  was  when  committed  ; or  which  changed  the 
punishment,  and  inflicted  a greater  punishment  than  the  law 
annexed  to  the  crime  when  committed  ; or  which  altered 
the  legal  rules  of  evidence,  and  received  less  or  different 
testi^ny  than  the  law  required  at  the  time  of  the  commis- 
sion of  the  offence,  in  order  to  convict  the  offender.*  The 
Supreme  Court  concluded,  that  the  law  or  resolution  of 
Connecticut  was  not  within  the  letter  or  intention  of  the 
prohibition,  and  was,  therefore,  lawful.  Afterwards,  in 
Fletcher  v.  Peck,'"  it  was  observed,  that  an  ex  po$t  facto  law 
was  one  which  rendered  an  act  punishable  in  a manner  in 
which  it  was  not  punishable  when  it  was  committed.  This 
definition  is  distinguished  for  its  comprehensive  brevity  and 
precision,  and  it  extends  to  laws  passed  after  the  act,  and 
affecting  a person  by  way  of  punishment  of  that  act,  either 
in  his  person  or  estate.  Retrospective  laws  and  state  laws, 
devesting  vested  rights,  unless  ex  post  facto,  or  impairing 
the  obligation  of  contracts,  do  not  fall  within  the  prohibition 
contained  in  the  constitution  of  the  United  States,  bowdver 
repugnant  they  may  be  to  the  principles  of  sound  legisla- 
tion.' 

(3.)  No  state  can  control  the  exercise  of  any  authority 
under  the  federal  government. 

The  state  legislatures  cannot  annul  the  judgements,  nor 
determine  the  extent  of  the  Jurisdiction,  of  the  courts  of  the 
Union.  This  was  attempted  by  the  legislature  of  Pennsyl- 
vania, and  declared  to  be  inoperative  and  void  by  the  Su- 
preme Court  of  the  United  States,  in  the  case  of  The  United 
States  V.  Peters.^  Such  a power,  as  we  have  heretofore 
seen,  necessarily  resides  in  the  supreme  judicial  tribunal  of 


a Strong  v.  The  State,  1 Blackford' 1 Ind.  Rtp.  193.  S.  P. 
6 6 Cranch,  138.^ 

e Satterlee  v.  Matthawson,  3 Peters'  U.  S.  Rep.  413. 
d 5 Cranch,  115. 
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the  nation.  It  has  also  been  adjudged,  that  no  state  conrt 
has  authority  or  jurisdiction  to  enjoin  a judgment  of  the  Cir* 
cuit  Court  of  the  United  States,  or  to  stay  proceedings  un- 
der it.  This  was  attempted  by  a state  court  in  Kentucky, 
and  declared  to  be  of  no  validity  by  the  Supreme  Court  of 
the  United  States,  in  M'Kim  v.  Voorhies.'  No  state  tribn- 
nal  can  interfere  with  seisnres  of  property  made  by  revenue 
officers,  under  the  laws  of  the  United  States  ; or  interrupt 
by  process  of  replevin,  injunction,  or  otherwise,  the  exer- 
cise of  the  authority  of  the  federal  officers ; and  any  inter- 
vention of  state  authority  for  that  purpose  is  unlawful.  This 
was  so  declared  by  the  Supreme  Court  in  Sloam  v.  May- 
herry.*’  Nor  can  a state  court  issue  a mandamtu  to  an  of- 
ficer of  the  United  States.  This  decision  was  made  in  the 
case  of  M'Cluny  v.  Sillitnan,°  and  it  arose  in  consequence 
of  the  Supreme  Conrt  in  Ohio  sustaining  a jurisdiction  over 
the  register  of  the  land  office  of  the  United  States  in  respect 
to  his  ministerial  acts  as  register,  and  claiming  a right  to 
award  a mandamus  to  that  officer,  to  comptel  him  to  issue 
a fibal  certificate  of  purchase.  The  principle  declared  by 
the  Supreme  Court  was,  that  the  official  conduct  of  an  offi- 
cer of  the  government  of  the  United  States  can  only  be  con- 
troled  by  the  power  that  created  him. 

If  the  officer  of  the  United  States  who  seizes,  or  the 
court  which  awards  the  process  to  seize,  has  jurisdiction 
of  the  subject  matter,  then  the  inquiry  into  the  validity  of 
the  seizure  belongs  exclusively  to  the  federal  courts.  But 
if  there  be  no  jurisdiction  in  the  instance  in  which  it  is 
asserted,  as  if  a marshal  of  the  United  States,  under  an 
execution  in  favour  of  the  United  States  against  A.,  should 
seize  the  person  or  property  of  B.,**  then  the  state  courts 
have  jurisdiction  to  protect  the  person  and  the  property  so 
illegally  invaded ; and  it  is  to  be  observed,  that  the  juris- 
diction of  the  state  court  in  Rhode  Island  was  admitted  by 


a 7 Cranth,  279.  c 6 WKenton,  598. 

6 S Whnlm,  1.  d Bruen  v.  Ogden,  8 HaUted,  370. 
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the  Supreme  Court  of  the  United  States  in  Slocum  v.  May~ 
berry,  upon  that  very  ground. 

. In  the  case  of  the  United  Stales  v.  Barney,'  tlie  district 
judge  of  Maryland  carried  to  a great  extent  the  exemption 
from  state  control  of  officers  or  persons  in  the  service  of  the 
United  States,  and  employed  in  the  transportation  of  the 
mail.  He  held,  that  an  innkeeper  had  no  lien  on  the  horses 
which  he  had  fed,  and  which  were  employed  in  the  trans* 
portation  of  the  mail.  The  act  of  Congress  of  March,  1790, 
prohibited  all  wilful  obstruction  of  the  passage  of  the  mail ; 
and  a claim  for  debt  would  not  justify  the  stopping  of  the 
mail,  or  the  means  necessary  to  transport  it,  either  upon 
principles  of  common  law,  or  upon  the  statute.  The  judge 
stated,  in  this  case,  that  even  a stolen  horse  found  in  the 
mail  stage  could  not  be  seized  ; nor  could  the  driver,  being 
in  debt,  or  having  committed  an  offence,  be  arrested,  in 
such  a way  as  to  obstruct  the  passage  of  the  mail.  But,  in 
a subsequent  case  in  the  Circuit  Court  of  Pennsylvania,*’  it 
was  held,  that  the  act  of  Congress  was  not  to  be  so  con* 
strued  as  to  endanger  the  public  peace  and  safety.  The 
carrier  of  the  mail,  driving  through  a populous  city  with 
dangerous  rapidity,  and  contrary  to  a municipal  ordinance, 
may  be  stopped,  and  the  mail  temporarily  detained  by  an 
officer  of  the  city.  So,  if  the  officer  had  a warrant  against 
a felon  in  the  stage,  or  if  the  driver  should  commit  murder 
in  the  street,  and  then  place  himself  on  the  mail  stage  box, 
be  would  not  be  protected  from  arrest,  though  a temporary 
stoppage  of  the  mail  might  be  the  consequence.  The  public 
safety  in  the  one  case,  is  of  more  moment  than  the  public 
inconvenience  which  it  might  produce  in  the  other. 

But  while  all  interference  on  the  part  of  the  state  antho* 
rities  with  the  exercise  of  the  lawful  powers  of  the  national 
government,  has  been,  in  most  cases,  denied,  there  is  one 
cose  in  which  any  control  by  the  federal  over  the  stale 


a 3 BdW$  Law  Journal,  138. 
h United  States  v.  Hart,  I PeUrt'  Cir.  JUp.  380. 
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courU,  other  than  by  means  of  the  established  appellate 
juisdictlon,  has  equally  been  prevented.  In  Diggt  and 
Keith  V.  Wolcott,'  it  was  decided  generally,  that  a court  of 
the  United  States  could  not  enjoin  proceedings  in  a state 
court ; and  a decree  of  the  Circuit  Court  of  the  United 
States  for  the  district  of  Connecticut  was  reversed,  because 
it  had  enjoined  the  parties  from  proceeding  at  law  in  a state 
court.  So,  in  Ex  parte  Cabrera,''  it  was  declared,  that  the 
Circuit  Courts  of  the  United  States  could  not  interfere  with 
the  jurisdiction  of  the  courts  of  a state.  These  decisions  are 
not  to  be  contested ; and  yet  the  district  judge  of  the  northern 
district  ofNew-York,  in  the  spring  of  1823,  in  the  case  of 
Laming  and  Thayer  v.  The  North  River  Steam-Boat 
Company,  enjoined  the  defendants  from  seeking  in  the  state 
courts,  under  the  acts  of  the  state  legislature,  the  remedies 
which  those  acts  gave  them.  This  would  appear  to  have 
been  an  assumption  of  the  power  of  control  over  the  juris- 
diction of  the  state  courts,  in  hostility  to  the  doctrine  of  the 
Supreme  Court  of  the  United  States.  In  the  case  of  Ken- 
nedy V.  Earl  of  CastiUis,^  an  injunction  had  been  unwa- 
rily granted  in  the  Kiiglish  Court  of  Chancery,  to  restrain 
a party  from  proceeding  in  a suit  in  the  Court  of  Sessions 
in  Scotland,  where  the  parties  were  domiciled.  It  was  ad- 
mitted, that  the  Court  of  Sessions  was  a court  of  competent 
jurisdiction,  and  an  independent  foreign  tribunal,  though 
subject  to  an  appeal,  like  the  Court  of  Chancery,  to  the 
House  of  Lords.  If  the  Court  of  Chancery  could  in  that 
way  restrain  proceedings  in  the  Court  of  Sessions,  the  Ses- 
sions might  equally  enjoin  proceedings  in  Chancery,  and 
thus  stop  all  proceedings  in  either  court.  Lord  Eldon  said, 
he  never  meant  to  go  further  with  the  injunction,  than  the 
property  in  England ; and  he,  on  motion,  dissolved  it 
in  toto. 


a 4 Cranch,  179. 

b 1 Wcuhington’t  Cir.  Reports,  S37. 
c S Suofut.  330. 
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(4.)  No  state  can  pass  any  lata  impairing  the  oNigation 
«/  contracts. 

We  come  next  to  a prohibition  of  great  moment,  and  af-  „„ 
fecting  extensively  and  deeply  the  legislative  authority 
the  states.  There  is  no  prohibitory  clause  in  the  constitu- 
tion,  which  _has  given  rise  _to  more  various  and  able  dis- 
cussion, or  more  protracted  litigation,  than  that  which  de- 
nies to  any  state  the  right  to  pass  any  law  impairing  the 
obligation  of  contracts.  I shall  endeavour  to  give  a full 
and  accurate  view  of  the  judicial  decisions  defining  and  en- 
forcing this  prohibition. 

The  case  of  Fletcher  v.  Peck,’  first  brought  this  prohibi- 
tory clause  into  direct  discussion.  The  legislature  of  Geor- 
gia, by  an  act  of  7th  of  January,  1795,  authorized  the  sale 
of  a large  tract  of  wild  land,  and  a grant  was  made  by  let- 
ters patent  in  pursuance  of  the  act,  to  a number  of  indivi- 
duals, under  the  name  of  the  Georgia  Company.  Fletcher 
held  a deed  from  Peck  for  a part  of  this  land,  under  a title 
derived  from  the  patent  ; and  in  the  deed  Peck  had  cove- 
nanted, that  the  state  of  Georgia  was  lawfully  seized  when 
the  act  was  passed,  and  had  good  right  to  sell,  and  that  the 
letters  patent  were  lawfully  issued,  and  the  title  has  not 
since  been  legally  impaired.  The  action  was  for  breach  of 
covenant ; and  the  breach  assigned  was,  that  the  letters  pa- 
tent were  void,  for,  that  the  legislature  of  Georgia  by  act 
of  13th  February,  1796,  declared  the  preceding  act  to  be 
null  and  void,  as  being  founded  in  fraud  and  corruption. 

One  of  the  questions  presented  to  the  Supreme  Court  upon 
the  case  was,  whether  the  legislature  of  Georgia  could  con- 
stitutionally repeal  the  act  of  1795,  and  rescind  the  sale 
made  under  it. 


a 9 Cranch,  07. 
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The  court  declared,  that  when  a law  was  m its  nature  a 
contract,  and  absolute  rights  have  vested  under  that  con- 
tract, a repeal  of  the  law  could  not  devest  those  rights,  nor 
annihilate  or  impair  the  title  so  acquired.  A grant  was  a 
contract  within  the  meaning  of  the  constitution.  The  words 
of  the  constitution  were  construed  to  comprehend  equally 
executory  and  executed  contracts,  for  each  of  them  con- 
tains obligations  binding  on  the  parties.  A grant  is  a con- 
tract executed,  and  a party  is  always  estopped  by  his  own 
grant.  A party  cannot  pronounce  his  own  deed  invalid, 
whatever  cause  maybe  assigned  for  its  invalidity,  and  though 
that  party  be  the  legislature  of  a state.  A grant  amounts 
to  an  extinguishment  of  the  right  of  the  grantor,  and  im- 
plies a contract  not  to  reassert  that  right.  A grant  from  a 
state  is  as  much  protected  by  the  operation  of  the  provi- 
sion of  the  constitution,  as  a grant  from  one  individual  to 
another,  and  the  state  is  as  much  inhibited  from  impairing 
its  own  contracts,  or  a contract  to  which  it  is  a party,  as  it 
is  from  impairing  the  obligation  of  contracts  between  two 
individuals.  It  was,  accordingly,  declared,  that,  the  estate 
held  under  the  act  of  1795,  having  passed  into  the  hands  of 
a bona  fide  purchaser  for  a valuable  consideration,  the  state 
of  Georgia  was  constitutionally  disabled  from  passing  any 
law  whereby  the  estate  of  the  plaintiff  could  be  legally  im- 
paired and  rendered  void. 

The  next  case  that  brought  this  provision  in  review  be- 
fore the  Supreme  Court,  was  that  of  The  State  of  Neic-Jer- 
tey  v.  Wilson.'  It  was  there  held,  that  if  the  legislature 
should  declare  by  law,  that  certain  lands  to  be  thereafter 
purchased  for  the  use  of  the  Indians,  should  not  be  subject 
to  any  tax,  such  a legislative  act  amounted  to  a contract, 
which  could  not  be  rescinded  by  a subsequent  legislature. 
In  that  case,  the  colonial  legislature  of  New-Jersey,  in 
1758,  authorized  the  purchase  of  lands  for  the  Delaware 
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Indiant,  and  made  that  stipulation.  Lands  were  accord- 
iugly  purchased,  and  conveyed  to  trustees  for  the  use  of  the 
Indians,  and  the  Indians  released  their  claim  to  other  lands, 
as  a consideration  for  this  purchase.  The  Indians  occupied 
these  lands  until  1803,  when  they  were  sold  to  individuals 
under  the  authority  of  an  act  of  the  legislature,  and,  in 
1904,  the  legislature  repealed  the  act  of  1758,  exempting 
those  lands  from  taxation.  The  act  of  1758  was  held  to  be 
a contract,  and  the  act  of  1804  was  held  to  be  a breach  of 
that  contract,  and  void  under  the  constitution  of  the  United 
States. 

The  Supreme  Court  went  again,  and  more  largely,  into 
the  consideration  of  this  delicate  and  interesting  constitu- 
tional doctrine,  in  the  case  of  Terrett  v.  Taylor.'  It  was 
there  held,  that  a legislative  grant,  competently  made,  vest- 
ed an  indefeasible  and  irrevocable  title.  There  is  no  autho- 
rity or  principle  which  could  support  the  doctrine,  that  a 
legislative  grant  was  revocable  in  its  own  nature,  and  held 
only  durante  bene  placito.  Nor  can  the  legislature  repeal 
statutes  creating  private  corporations,  or  confirming  to  them 
property  already  acquired,  under  the  faith  of  previous  laws, 
and  by  such  repeal  vest  the  property  in  others,  without  the 
consent  or  default  of  the  corporators.  Such  a proceeding 
would  be  repugnant  to  the  letter  and  spirit  of  the  constitu- 
tion, and  to  the  principles  of  natural  justice. 

But  it  was  in  the  great  case  of  Dartmouth  College  v. 
Woodward,'‘  that  the  inhibition  upon  the  states  to  impair  by 
law  the  obligation  of  contracts,  received  the  most  elaborate 
discussion,  and  the  most  efficient  and  instructive  applica- 
tion. It  was  there  held,  that  the  charter  granted  by  the 
British  crown  to  the  trustees  of  Dartmouth  College  in  1769, 
was  a contract  within  the  meaning  of  the  constitution,  and 
protected  by  it ; and  that  the  college  was  a private  charita- 
ble institution,  not  liable  to  the  control  of  the  legislature  ; 
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and  that  the  act  of  the  legislature  of  New-Hampshire,  alter- 
ing the  charter  in  a material  respect,  without  the  consent  of 
the  corporation,  was  an  act  impairing  the  obligation  of  the 
charter,  and,  consequently,  unconstitutional  and  void. 

The  chief  justice,  in  delivering  the  opinion  of  the  court, 
observed,  that  the  provision  in  the  constitution  never  had 
been  understood  to  embrace  other  contracts  than  those 
which  respect  property,  or  some  object  of  value,  and  con- 
fer rights  which  may  be  asserted  in  a court  of  justice. 
Dartmouth  College  was  a private  eleemosynary  institution, 
endowed  with  a capacity  to  take  property  for  objects  uncon- 
nected with  government,  and  its  funds  were  bestowed  by  in- 
dividuals on  the  faith  of  the  charter,  and  those  funds  con- 
sisted entirely  of  private  donations.  The  corporation  was 
not  invested  with  any  portion  of  political  power,  nor  did  it 
partake,  in  any  degree,  in  the  administration  of  civil  go- 
vernment. It  was  the  institution  of  a private  corporation 
for  general  charity.  The  charter  was  a contract  to  which 
the  donors,  the  trustees  of  the  corporation,  and  the  crown, 
were  the  original  parties,  and  it  was  made  on  a valuable 
consideration,  for  the  security  and  disposition  of  property. 
The  legal  interest  in  every  literary  and  charitable  institu- 
tion is  in  trustees,  and  to  be  asserted  by  them,  and  they 
claim  or  defend  in  behalf  of  the  religion,  charity,  and  edu- 
cation, for  which  the  corporation  was  created,  and  the  pri- 
vate donations  made.  Contracts  of  this  kind,  creating 
these  charitable  institutions,  arc  most  reasonably  within  the 
purview  and  protection  of  the  constitution.  This  contract 
remained  unchanged  by  the  revolution  ; and  the  duties,  as 
well  as  the  powers  of  the  government,  devolved  on  the  peo- 
ple of  New-Hampshire,  but  the  act  of  that  state  which  was 
complained  of,  transferred  the  whole  power  of  governing 
the  college,  from  trustees  appointed  according  to  the  will  of 
the  founder  expressed  in  the  charter,  to  the  executive  of 
New-Hampshire.  The  will  of  the  state  was  substituted  for 
the  will  of  the  donors,  in  every  essential  operation  of  the 
college.  The  charter  was  reorganised  in  such  a manner  as 
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10  convert  a literary  institution,  moulded  according  to  the 
will  of  its  founders,  and  placed  under  the  control  of  private 
literary  men,  into  a machine  entirely  subservient  to  the  will 
of  government.  Tiiis  was,  consequently,  subversive  of 
that  contract,  on  the  faith  of  which  the  donors  invested  their 
property  ; and  the  act  of  the  legislature  of  New-Hampshire 
was  therefore  held  to  be  repugnant  to  the  constitution  of 
the  United  States. 

The  same  course  of  reasoning,  and  leading  to  the  same 
conclusion,  was  adopted  and  expressed  by  some  of  the  other 
judges. 

In  the  opinion  given  by  Judge  Story,  he  added  some  new 
and  interesting  views  of  the  nature  of  the  contracts  which 
the  constitution  intended  to  protect.  He  denied  the  power 
of  the  legislature  to  dissolve  even  the  contract  of  marriage, 
without  a breach  on  either  side,  and  against  the  wishes  of 
the  parties.  A dissolution  of  the  marriage  obligation,  with* 
out  any  default  or  assent  of  the  parties,  may  as  well  fall 
within  the  prohibition  of  the  constitution,  as  any  other  con- 
tract for  a valuable  consideration.  A man  has  as  good  a 
right  to  his  wife,  as  to  the  property  acquired  under  a mar- 
riage contract ; and  to  devest  him  of  that  right  without  his 
default,  and  against  his  will,  would  be  as  flagrant  a violation 
of  the  principles  of  Justice,  as  the  confiscation  of  bis  estate. 
The  prohibitory  clause  he  also  considered  to  extend  to  other 
contracts  besides  those  where  the  parties  took  for  their  own 
private  benefit.  A grant  to  a private  trustee,  for  the  benefit 
of  a particular  cestui  que  trust,  or  for  any  special  private  or 
public  charity,  cannot  be  the  less  a contract,  because  the 
trustee  takes  nothing  for  his  own  benefit.  Nor  does  a pri- 
vate donation,  vested  in  a trustee  for  objects  of  a general 
nature,  thereby  become  a public  trust,  which  the  govern- 
ment may,  at  its  pleasure,  take  from  the  trustee.  Govern- 
ment cannot  revoke  a grant  even  of  its  o«vn  funds,  when 
given  to  a private  person,  or  to  a corporation,  for  special 
uses.  It  has  no  other  remaining  authority  but  what  is  judi- 
cial to  enforce  the  proper  administration  of  the  trust.  Nor 
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Tbe  act  ofCongress  regulating  the  coasting  trade,  was  never 
intended  to  assert  any  snpremacy  over  state  regulations  or 
claims,  in  respect  to  internal  waters  or  commerce.  It  was 
not  considered  by  onr  courts  as  the  exercise  of  the  power 
of  Congress  to  regulate  commerce  among  the  states.  The 
law  concerning  the  coasting  trade  was  passed  on  the  18lh 
of  February,  1793,  and  it  never  occurred  to  any  one,  during 
the  whole  period  that  the  state  laws  were  under  considera- 
tion before  the  legislature,  and  in  the  council  of  revision, 
and  in  the  courts  of  justice,  from  1798  down  to,  and  inclu- 
ding the  judicial  investigations  in  1812,  that  the  coasting 
act  of  1793  was  a regulation  of  commerce  among  the  states, 
prohibitory  of  any  such  grant.  Such  latent  powers  were 
never  thought  of,  nor  imputed  to  it.  The  great  objects  and 
policy  of  the  coasting  act  were,  to  exclude  foreign  vessels 
from  commerce  between  the  states,  in  order  to  cherish  the 
growth  of  our  own  marine,  and  to  provide  that  the  coasting 
trade  should  be  conducted  with  security  to  the  revenue. 
The  register  and  enrolment  of  the  vessel  were  to  ascertain 
the  national  character ; and  the  license  was  only  evidence 
that  the  vessel  had  complied  with  the  requisites  of  the  law, 
and  was  qualified  for  the  coasting  trade  under  American 
privileges.  The  license  did  not  define  the  coasting  trade. 
Free  trade  between  the  states  then  existed,  subject  to  local 
and  municipal  regulations.  The  requisitions  of  the  coast- 
ing act  were  restrictions  upon  the  general  freedom  of  that 
commerce,  and  not  the  grant  of  new  rights.  Steam  vessels 
were  subject  to  those  regulations  equally  with  any  other 
vessels.  If  Congress  bad  intended  that  a coasting  license 
should  confer  power  and  control,  and  a claim  of  sovereign- 
ty subversive  of  local  laws  of  the  states  within  their  own 
jurisdictions,  it  was  supposed  they  would  have  said  so  in 
plain  and  intelligible  language,  and  not  have  left  their  claim 
of  supremacy  to  be  hidden  from  the  observation  and  know- 
ledge of  the  state  governments,  in  the  unpretending  and 
harmless  shape  of  a coasting  license,  obviously  intended  for 
other  purposes. 
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It  was,  therefore,  upon  considerations  like  these,  that 
the  courts  of  justice  in  New-York  did  not  consider  the 
grant  to  Livingston  and  Fulton  as  disturbed  by  a coast- 
ing license  under  the  act  of  1-793.  They  did  not,  either 
in  the  case  of  Ogden  v.  Gibbons,  or  in  any  of  the  cases 
which  preceded  it,  deny  to  Congress  the  power  to  regu- 
late commerce  among  the  states,  by  express  and  direct 
provisions,  so  as  to  control  and  restrict  the  exercise  of  the 
state  grant.  They  only  insisted,  that  without  some  such 
explicit  provision,  the  state  jurisdiction  over  the  subject  re- 
mained in  full  force.  This  cause  was  afterwards  carried 
op  by  appeal  to  the  Supreme  Court  of  the  United  States, 
and  the  decree  reversed,  on  the  ground,  that  the  grant  was 
repugnant  to  the  rights  and  privileges  conferred  upon  a 
steam  boat  navigating  under  a coasting  license.* 

In  the  construction  of  the  power  to  regulate  commerce, 
the  court  held,  that  the  term  meant,  not  only  traffic  but  in- 
tercourse, and  that  it  included  navigation,  and  the  power  to 
regulate  commerce  was  a power  to  regulate  navigation. 
Commerce  among  the  several  states,  meant  commerce  in- 
termingled with  the  states,  and  which  might  pass  the  exter- 
nal boundary  line  of  each  state,  and  be  introduced  into  the 
interior.  It  was  admitted,  that  the  power  did  not  extend  to 
that  commerce  which  was  completely  internal,  and  carried 
on  between  different  ports  of  the  same  state,  and  which  did 
not  extend  to,  or  affect  other  states.  The  power  was  re- 
stricted to  that  commerce  which  concerned  more  states  than 
one,  and  the  completely  internal  commerce  of  a state  was 
reserved  for  the  state  itself.  The  power  of  Congress  on 
this  subject  comprehended  navigation  within  the  limits  of 
every  state ; and  it  might  pass  the  jurisdictional  line  of  a 
state,  and  be  exercised  within  its  territory,  so  far  as  the  na- 
vigation was  connected  with  foreign  commerce,  or  with 
commerce  among  the  several  states.  This  power,  like  all 


a Gibbons  v.  Ogden,  9 Whsaton,  i. 


Digitized  by  Google 


Lecture  XIX.]  THE  UNITED  STATES. 


437 


the  other  powers  of  Congress,  was  plenary  and  absolute 
within  its  acknowledged  limits.  But,  it  was  admitted,  that 
inspection  laws  relative  to  the  quality  of  articles  to  be  ex- 
ported, and  quarantine  laws,  and  health  laws  of  every  de- 
scription, and  laws  for  regulating  the  internal  commerce  of 
a state,  and  those  which  respect  turnpike  roads,  ferries,  &ic. 
were  component  parts  of  an  immense  mass  of  legislation, 
not  surrendered  to  the  general  government.  Though  Con- 
gress may  license  vessels  to  sail  from  one  port  to  another, 
in  the  same  state,  the  act  is  supposed  to  be  necessarily  inci- 
dental to  the  power  expressly  granted  to  Congress,  and  it 
implies  no  claim  of  a direct  power  to  regulate  the  purely 
internal  commerce  of  a state,  or  to  act  directly  on  its  system 
of  police.  The  court  construed  the  word  regulate  to  im- 
ply full  power  over  the  thing  to  be  regulated,  and  to  ex- 
clude the  action  of  all  others,  that  would  perform  the  same 
operation  on  the  same  thing. 

After  laying  down  these  general  propositions,  the  court 
proceeded  to  observe,  that  the  acts  of  New-York,  grant- 
ing exclusive  privileges  to  certain  steam  boats,  were  in 
collision  with  the  acts  of  Congress  regulating  the  coasting 
trade,  and  that  the  acts  of  the  state  must,  in  that  case, 
yield  to  the  supreme  or  paramount  law.  If  the  law  of 
Congress  was  made  in  pursuance  of  the  constitution,  the 
state  laws  must  yield  to  the  supremacy  of  it,  even  though 
they  were  enacted  in  pursnance  of  powers  acknowledged 
to  remain  in  the  states.  A license  under  the  acts  of  Con- 
gress for  regulating  the  coasting  trade,  was  an  authority 
to  carry  on  that  trade.  The  words  of  the  act  of  Congress, 
directing  the  proper  officer  to  grant  to  a vessel  qualified  to 
receive  it,  “ a license  for  carrying  on  the  coasting  trade,” 
was  considered  as  conveying  an  explicit  authority  for  that 
purpose.  It  was  the  legislative  grant  of  a right,  and  it  con- 
ferred all  the  right  which  Congress  could  give  in  the  case, 
and  it  was  not  intended  to  confer  merely  the  national  cha- 
racter. It  was  farther  held,  that  the  power  to  regulate  com- 
merce extended  to  navigation,  carried  on  by  vessels  exclu- 
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and  it  may  be  laid  down  as  the  law  of  Germany,  France, 

Holland,  Scotland,  England,  &c.  that  insolvent  laws  are 
not  more  extensive  in  their  operation  than  the  cettio  bono- 
rum  of  the  civil  law.*  In  many  parts  of  Germany,  as  we 
are  informed  by  Huberus  and  Heineccius,'’  a ce$$io  bonortm 
does  not  even  work  a discharge  of  the  debtor’s  person,  and 
much  less  of  his  future  property.  The  cession  under  the 
Roman  law  did  not  extend  to  protect  the  debtor  from  per- 
sonal responsibility,  for  penalties  accruing  on  the  commis- 
sion of  crimes.  Si  in  are  non  habeat,  in  pelle  Imt.  But 
in  Germany  the  ce$$io  bonorum  has  the  severe  operation 
of  depriving  the  insolvent  of  his  remedy  for  a personal  tres- 
pass, committed  prior  to  the  cession,  so  far  as  pecuniary 
compensation  is  in  question.* 

(5.)  No  Hate  can  pats  naturalization  latct. 

By  the  constitution  of  the  United  States,  Congress  h®ve 
power  to  establish  a uniform  rule  of  naturalization.  It  >“““*»»•• 
was  held,  in  the  Circuit  Court  of  the  United  States,  at  Phi- 
ladelphia, in  1792,  in  Collets.  Collet,^  that  the  state  govern- 
ments still  enjoyed  a concurrent  authority  with  the  United 
States  upon  the  subject  of  naturalization,  and  that  though 
they  could  not  contravene  the  rule  established  by  Congress, 
or  “ exclude  those  citizens  who  had  been  made  such  by  that 
rule,  yet  that  they  might  adopt  citizens  upon  easier  terms 
than  those  which  Congress  may  deem  it  expedient  to  im- 
pose.” But  though  this  decision  was  made  by  two  of  the 
judges  of  the  Supreme  Court,  with  the  concurrence  of  the 
district  judge  of  Pennsylvania,  it  is  obvious,  that  this  opi- 
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nion  was  hastily  and  inconsiderately  declared.  Jf  the  con- 
struction given  to  the  constitution  in  this  case  was  the  true 
one,  the  provision  would  be,  in  a great  degree,  useless,  and 
the  policy  of  it  defeated.  The  very  purpose  of  the  power 
was  exclusive.  It  was  to  deprive  the  states  individually  of 
the  power  of  naturalizing  aliens  according  to  their  own 
will  and  pleasure,  and  thereby  giving  them  the  rights  and 
privileges  of  citizens  in  every  other  state.  If  each  state 
can  naturalize  upon  one  year’s  residence,  when  the  act  of 
Congress  requires  five,  of  what  use  is  the  act  of  Congress, 
and  how  does  it  become  a uniform  rule  ? 

This  decision  of  the  Circuit  Court  may  be  considered, 
as  in  effect,  overruled.  In  the  same  Circuit  Court,  in  1797, 
Judge  Iredell  intimated,  that  if  the  question  had  not  pre- 
viously occurred,  he  should  be  disposed  to  think,  that  the 
power  of  naturalization  operated  exclusively,  as  soon  as  it 
was  exercised  by  Congress.*  And  in  the  Circuit  Court  of 
Pennsylvania,  in  1814,  it  was  the  opinion  of  Judge  Wash- 
ington, that  the  power  to  naturalize  was  exclusively  vested 
in  Congress.’’  Afterwards,  in  Chirac  v.  Chirac,'  the  chief 
justice  of  the  United  States  observed,  that  it  certainly 
ought  not  to  be  controverted,  that  the  power  of  naturaliza- 
tion was  vested  exclusively  in  Congress.  In  Houston  v. 
Moore, ^ Judge  Story  mentioned  the  power  in  Congress  to 
establish  a uniform  rule  of  naturalization,  as  one  which 
was  exclusive,  on  the  ground  of  there  being  a direct  repug- 
nancy or  incompatibility  in  the  exercise  of  it  by  the  states. 
The  weight  of  authority,  as  well  as  of  reason,  may,  there- 
fore, be  considered  as  clearly  in  favour  of  this  latter  con- 
struction. 
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(0.)  The  rtatet  cannot  impose  a tax  on  the  national  bank, 
or  its  branches,  or  on  national  stock. 

The  inability  of  the  states  to  impede  or  control,  by  taxa-  Jj 
tion  or  otherwise,  the  lawful  institutions  and  -measures  of  ' 
the  national  government,  was  largely  discussed,  and  strongly 
declared,  in  the  case  of  McCulloch  v.  The  Stale  of  Mary- 
land.’ In  that  case,  the  state  of  Maryland  had  imposed  a 
tax  upon  the  Branch  Bank  of  the  United  States  established 
in  that  state,  and,  assuming  the  bank  to  be  constitutionally 
created,  and  lawfully  established  in  that  state,  the  ques- 
tion arose  on  the  validity  of  the  state  tax.  It  was  adjudged 
that  the  state  governments  had  no  right  to  tax  any  of  the 
constitutional  means  employed  by  the  government  of  the 
Union  to  execute  its  constitutional  powers,  nor  to  retard, 
impede,  burden,  or  in  any  manner  control  the  operations  of 
the  constitutional  laws  enacted  by  Congress,  to  carry  into 
effect  the  powers  vested  in  the  national  government. 

To  define  and  settle  the  bounds  of  the  restriction  of  the 
power  of  taxation  in  the  states,  and  especially  when  that 
restriction  was  deduced  from  the  implied  powers  of  the 
general  government,  was  a great  and  difficult  undertaking ; 
but  it  appears  to  have  been,  in  this  instance,  most  wisely 
and  most  successfully  performed.  It  was  declared  by  the 
court,  that  it  was  not  to  be  denied,  that  the  power  of  taxa- 
tion was  to  be  concurrently  exercised  by  the  two  govern- 
ments; but  such  was  the  paramount  character  of  the  consti- 
tution of  the  United  States,  that  it  had  a capacity  to  with- 
draw any  subject  from  the  action  even  of  this  power,  and  it 
might  restrain  a state  from  any  exercise  of  it  which  may  be 
incompatible  with,  and  repugnant  to,  the  constitutional  laws 
of  the  Union.  The  great  principle  that  governed  the  case 
was,  that  the  constitution,  and  the  laws  made  in  pursuance 
thereof,  were  supreme,  and  that  they  controlled  the  constitu- 
tion and  laws  of  the  respective  states,  and  could  not  be  con- 
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trolled  by  them.  It  was  of  the  very  essence  of  supremacy, 
to  remove  all  obstacles  to  its  action  within  its  own  sphere, 
and  so  to  modify  every  power  vested  in  subordinate  govern- 
ments as  to  exempt  its  own  operations  from  their  influence. 
A supreme  power  must  control  every  other  power  which  is 
repugnant  to  it.  The  right  of  taxation  in  the  states  extends 
to  all  subjects  over  which  its  sovereign  power  extends,  and 
no  further.  The  sovereignty  of  a state  extends  to  every 
thing  which  exists  by  its  own  authority,  or  is  introduced  by 
its  permission  ; but  it  does  not  extend  to  those  means  which 
are  employed  by  Congress  to  carry  into  execution  their  con- 
stitutional powers.  The  power  of  slate  taxation  is  to  be 
measured  by  the  extent  of  the  state  sovereignty,  and  this 
leaves  to  a state  the  command  of  all  its  resources,  and  the 
unimpaired  power  of  taxing  the  people  and  property  of  the 
state.  But  it  places  beyond  the  reach  of  state  power  alt 
those  powers  conferred  on  the  government  of  the  Union, 
and  all  those  means  which  are  given  for  the  purpose  of  car- 
rying those  powers  into  execution.  This  principle  relieves 
from  clashing  sovereignty from  interfering  powers ; from  a 
repugnancy  between  a right  in  one  government  to  pull  down 
what  there  is  an  acknowledged  right  in  another  to  build  up; 
from  the  incompatibility  of  a right  in  one  government  to 
destroy  what  there  is  a right  in  another  to  preserve.  The 
power  to  tax  would  involve  the  power  to  destroy,  and  the 
power  to  destroy  might  defeat  and  render  useless  the  power 
to  create.  There  would  be  a plain  repugnance  in  confer- 
ring on  one  government  a power  to  control  the  constitu- 
tional measures  of  another,  which  otlier,  with  respect  to 
those  very  measures,  was  declared  to  be  supreme  over  that 
which  exerts  the  control.  If  the  right  of  the  states  to  tax 
the  means  employed  by  the  general  government  did  really 
exist,  then  the  declaration  that  the  constitution  and  the  laws 
made  in  pursuance  thereof  should  be  the  supreme  law  of 
the  land,  would  be  empty  and  unmeaning  declamation.  If 
the  slates  might  tax  one  instrument  employed  by  the  go- 
vernment in  the  execution  of  its  powers,  they  might  tax 
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every  other  instrument.  They  might  tax  the  mail ; they 
might  tax  the  mint ; they  might  tax  the  papers  of  the  cus- 
tom house;  they  miglit  tax  judicial  process;  they  might 
tax  all  the  means  employed  by  the  government,  to  an  ex- 
cess which  would  defeat  all  the  ends  of  government. 

The  claim  of  the  slates  to  tax  the  Bank  of  the  United 
Slates  was  thus  denied,  and  shown  to  be  fallacious ; and  that 
there  was  a manifest  repugnancy  between  the  power  of 
Maryland  to  tax,  and  the  power  of  Congress  to  preserve  the 
institution  of  the  branch  bank.  A tax  on  the  operations  of 
the  bank,  was  a tax  on  the  operations  of  an  instrument  em- 
ployed by  the  government  of  the  Union  to  carry  its  powers 
into  execution,  and  was  consequently  unconstitutional.  A 
case  could  not  be  selected  from  the  decisions  of  the  Su- 
preme Court  of  the  United  States,  superior  to  this  one  of 
McCulloch  and  the  Slate  of  Maryland,  for  the  clear  and 
satisfactory  manner  in  which  the  supremacy  of  the  laws  of 
the  Union  have  been  maintained  by  the  court,  and  an  un- 
due assertion  of  state  power  overruled  and  defeated. 

But  the  court  were  careful  to  declare  that  their  decision 
was  to  be  received  with  this  qualification  ; that  the  states 
were  not  deprived  of  any  resources  of  taxation  which  they 
originally  possessed  ; and  that  the  restriction  did  not  extend 
to  a tax  paid  by  the  real  property  of  the  bank,  in  common 
with  the  real  property  within  the  state  ; nor  to  a tax  imposed 
upon  the  interest  which  the  citizens  of  Maryland  might  hold 
in  that  institution,  in  common  with  other  property  of  the 
same  description  throughout  the  state. 

The  decision  pronounced  in  this  case  against  the  validity 
of  the  Maryland  tax,  w as  made  on  the  7tb  of  March,  1819, 
and  it  was  on  the  7th  of  February  preceding,  that  the  legis- 
lature of  the  state  of  Ohio  imposed  a similar  tax,  to  the 
amount  of  50,000  dollars  annually,  on  the  Branch  Bank  of 
the  United  States  established  in  that  state.  Notwithstand- 
ing this  decision,  the  officers  of  the  state  of  Ohio  proceeded 
to  levy  the  tu,  and  that  act  brought  up  before  the  Supreme 
Court  a renewed  discussien  and  consideration  of  the  legality 
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of  such  a tax.*  It  was  attempted  to  withdraw  this  case 
from  the  influence  and  authority  of  the  former  decision,  by 
the  suggestion  that  the  Bank  of  the  United  States  was  a 
mere  private  corporation,  engaged  in  its  own  business,  with 
its  own  views,  and  that  its  great  end  and  principal  object 
were  private  trade  and  private  profit.  It  was  admitted,  that 
if  that  were  the  case,  the  bank  would  be  subject  to  the  tax- 
ing power  of  the  state,  as  any  individual  would  be.  But  it 
was  not  the  case.  The  bank  was  not  created  for  its  own 
sake,  or  for  private  purposes.  It  lias  never  been  supposed 
that  Congress  could  create  such  a corporation.  It  was  not 
a private,  but  a public  corporation,  created  for  public  and 
national  purposes,  and  as  an  instrument  necessary  and  pro- 
per for  carrying  into  effect  the  powers  vested  in  the  govern- 
ment of  the  United  States.  The  business  of  lending  and 
dealing  in  money  for  private  purposes,  was  an  incidental 
circumstance,  and  not  the  primary  object ; and  the  bank  was 
endowed  with  this  faculty,  in  order  to  enable  it  to  effect  the 
great  public  ends  of  the  institution,  and  without  which  fa- 
culty and  business  the  bank  would  want  a capacity  to  per- 
form its  public  functions.  And  if  the  trade  of  the  bank  was 
essential  to  its  character  as  a machine  for  the  fiscal  opera- 
tions of  the  government,  that  trade  must  be  exempt  from 
state  control,  and  a tax  upon  that  trade  bears  upon  the 
whole  machine,  and  was,  consequently,  inadmissible,  and 
repugnant  to  the  constitution.  In  Weston  v.  The  City 
Council  of  Charleston,'"  it  was  decided,  that  a state  tax  on 
stock  issued  for  loans  made  to  the  United  States,  was  un- 
constitutional. The  court  considered  it  to  be  a tax  on  the 
power  given  to  Congress  to  borrow  money  on  the  credit  of 
the  United  States,  and  consequently  repugnant  to  the  con- 
stitution. By  declaring  the  powers  of  the  general  govern- 
ment supreme,  the  constitution  has  shielded  its  action  in  the 
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exercise  of  its  powers,  from  any  restraining  or  controlling 
action  of  the  local  governments. 

(7.)  TAe  slate  governments  have  no  jurisdiction  in  places 
ceded  to  the  Unittd  States. 

The  slate  governments  may  likewise  lose  all  jurisdiction 
over  places  purchased  by  Congress,  by  the  consent  of  the 
legislature  of  the  state,  fur  tlie  erection  of  forts,  dock  yards, 
light  houses,  hospitals,  military  academies,  and  other  need- 
ful buildings.*  The  question  which  has  arisen  on  this  sub- 
ject, was  as  to  the  effect  o£a  proviso  or  reservation,  usually 
annexed  to  the  consent  of  the  stale,  that  all  civil  and  crimi- 
nal process,  issued  under  the  authority  of  the  state,  might 
be  executed  on  the  lands  so  ceded,  in  like  manner  as  if  the 
cession  had  not  been  made.  This  point  was  much  discuss- 
ed in  the  Circuit  Court  of  the  United  Slates  in  Rhode 
Island,  in  the  case  of  the  United  Slates  v.  Cornell.''  It  was 
held,  that  a purchase  of  lands  within  the  jurisdiction  of  a 
•tale,  with  the  consent  of  the  state,  for  the  national  pur- 
poses contemplated  by  the  constitution,  did,  ijtso  facto,  by 
the  very  terms  of  the  constitution,  fall  within  the  exclusive 
legislation  of  Congress,  and  that  the  state  jurisdiction  was 
completely  ousted.  What,  then,  is  the  true  intent  and  ef- 
fect of  the  saving  clause  annexed  to  the  cessions  I It  does 
not  imply  the  reservation  of  any  concurrent  jurisdiction  or 
legislation,  or  that  the  slate  retained  a right  to  punish  for 
acts  done  within  the  ceded  lands.  The  whole  apparent  ob- 
ject of  the  proviso  was  to  prevent  the  ceded  lands  from  be- 
coming a sanctuary  for  fugitives  from  justice,  for  acts  done 
within  the  acknowledged  jurisdiction  of  the  state ; and  such 
permission  to  execute  process  is  not  incompatible  with  ex- 
clusive sovereignty  and  jurisdiction.*  The  acceptance  of  a 
cession,  with  this  reservation,  amounts  to  an  agreement  of 
the  new  sovereign,  to  permit  the  free  exercise  of  such  pro- 


• Const,  art.  1.  sec.  8. 
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cess,  as  being  quoad  hoc  Ills  own  process.  This  construc- 
tion has  been  frequently  declared  by  the  courts  of  the  Uni- 
ted States,  and  it  comports  entirely  with  the  intention  of 
the  parties,  and  upon  any  other  construction  the  cession 
would  be  nugatory  and  void.  Judge  Story  doubted  whether 
Congress  were  even  at  liberty,  by  the  terms  of  the  constitu- 
tion, to  purchase  lands,  with  the  consent  of  a state,  under 
any  qualification  of  that  consent,  which  would  deprive 
them  of  exclusive  legislation  over  the  place.  The  courts 
of  the  United  States  have  sole  and  exclusive  jurisdiction 
over  an  offence  committed  within  a ceded  place,  notwith- 
standing the  ordinary  reservation  of  the  right  to  execute 
civil  and  criminal  process  of  the  state.  That  was  no  reser- 
vation of  any  sovereignty  or  jurisdiction. 

Congress,  in  exercising  powers  of  exclusive  legislation 
over  a ceded  place  or  district,  unite  the  powers  of  general, 
with  those  of  local  legislation.  The  power  of  local  legisla- 
tion carries  with  it,  as  an  incident,  the  right  to  make  that 
power  effectual.  Congress  exercises  that  particular  local 
power,  like  all  its  other  powers,  in  its  high  character  as  the 
legislature  of  the  Union,  and  its  general  power  may  come  in 
aid  of  these  local  powers.  It  is,  therefore,  competent  for 
Congress  to  try  and  punish  an  offender  for  an  offence  com- 
mitted within  one  of  those  local  districts,  in  a place  not 
within  such  jurisdiction  ; or  to  provide  for  the  pursuit  and 
arrest  of  a criminal  escaping  from  one  of  those  districts, 
afler  committing  a felony  there ; or  to  punish  a person  for 
concealing,  out  of  the  district,  a felony  committed  within  it. 
All  these  incidental  powers  are  necessary  to  the  complete 
execution  of  the  principal  power,  and  the  Supreme  Court, 
in  Cohent  v.  Virginia^  held,  that  they  were  vested  in  Con- 
gress. 

It  follows  as  a consequence,  from  this  doctrine  of  the  fede- 
ral courts,  that  state  courts  cannot  take  cognisance  of  any 
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offences  committed  within  such  ceded  districts ; and,  on  the 
other  hand,  that  the  inhabitants  of  such  places  cannot  exer- 
cise any  civil  or  political  privileges  under  the  laws  of  the 
state,  because  they  are  not  bound  by  those  laws.  This  has 
been  so  decided  in  the  state  courts.*  But  if,  in  any  case, 
the  United  States  have  not  actually  purchased,  and  the  state 
has  not,  in  point  of  fact,  ceded  the  place  or  territory  to  the 
United  States,  its  jurisdiction  remains,  notwithstanding  the 
place  may  have  been  occupied,  ever  since  its  surrender  by 
Great  Britain,  by  the  troops  of  the  United  States,  as  a fort 
or  garrison.  The  Supreme  Court  of  New-York  accordingly 
held,  in  the  case  of  The  People  v.  Godfrey,^  that  they  had 
jurisdiction  of  a mnrder  committed  by  one  soldier  upon  an- 
other within  Niagara  fort.  Nor  would  the  purchase  of  the 
land  by  the  United  States  be  alone  sufficient  to  vest  them 
with  the  jurisdiction,  or  to  oust  that  of  the  state,  without 
being  accompanied  or  followed  with  the  consent  of  the  le- 
gislature of  the  state.  This  was  so  decided  in  the  case  of 
The  Commonwealth  of  Pennsylvania  v.  Young. 

(8.)  The  eonstruclion  of  the  power  of  Congress  to  regu- 
late commerce  among  the  several  states. 

I proceed  next  to  examine  the  judicial  decisions  under  Pow*r  10 
the  power  given  to  Congress  to  “ regulate  commerce  with  coomwfM. 
foreign  nations,  and  among  the  several  states  and  it  will 
be  perceived,  that  the  questions  arising  under  this  power 
have  been  of  the  utmost  consequence  to  the  interests  of  the 
Union,  and  the  residuary  claims  and  sovereignty  of  the 
states. 

The  first  question  that  arose  upon  this  part  of  the  consti- 
tution was,  respecting  the  power  of  Congress  to  interrupt  or 
destroy  the  commerce  of  the  United  States,  by  laying  a gene- 
ral embargo,  without  any  limitation  as  to  time.  By  the  act 


a Coramonwealth  v.  Clary,  8 Momm.  Rtp,  72.  Same  v.  Voun^,  1 
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of  Congress  of  22d  December,  1807,  an  embargo  was  laid  on 
all  ships  and  vessels  in  the  ports  and  harbours  of  the  United 
States,  and  a prohibition  of  exportation  from  the  United 
States,  either  by  land  or  water,  of  any  goods,  wares,  or 
merchandise,  of  foreign  or  domestic  growtli  or  manufacture. 
There  were  several  supplementary  acts  auxiliary  to  this 
principal  one,  and  intended  more  effectually  to  enforce  it, 
under  certain  specific  exceptions.  In  the  case  of  The  Uni- 
ted States  V.  The  Brigantine  IVilliani,  in  the  District  Court 
of  Massachusetts,  in  September,  1808,*  it  was  objected,  that 
the  act  was  unconstitutional,  for  that  Congress  had  no  right, 
under  the  power  to  regulate  commerce,  thus  to  annihilate 
it,  by  interdicting  it  entirely  with  foreign  nations.  But  the 
court  decided,  that  the  embargo  act  was  within  the  consti- 
tutional provision.  The  power  of  Congress  was  sovereign 
relative  to  commercial  intercourse,  qualified  by  the  limitas- 
tions  and  restrictions  expressed  in  the  constitution  ; and  by 
the  treaty-making  power  of  the  president  and  senate.  Con- 
gress had  a right  to  control  or  dn'idge  commerce  for  the  ad- 
vancement of  great  national  purposes.  Non-intercourse 
and  embargo  laws  are  within  the  range  of  legislative  discre- 
tion ; and  if  Congress  have  the  power,  for  purposes  of  safety, 
or  preparation,  or  counteraction,  to  suspend  commercial  ia- 
tercourse  with  foreign  nations,  they  are  not  limited  as  to 
the  duration,  more  than  as  to  the  manner  and  extent  of  the 
measure. 

A still  graver  question  was  presented  for  the  considera- 
tion of  the  federal  judiciary,  in  the  case  of  Gibbons  v.  Og^ 
den,'‘  decided  by  the  Supreme  Court  of  the  United  States  in 
February  term,  1824.  That  decision  went  to  declare,  that 
several  acts  of  the  legislature  of  New-York,  granting  to  Li- 
vingston and  Fulton  the  exclusive  navigation  of  the  waters 
of  the  state  in  vessels  propelled  by  steam,  were  unconstitu- 
tional and  void  acts,  and  repugnant  to  the  power  given  to 
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Congress  to  regulate  commerce,  so  far  as  those  acts  went  to 
prohibit  vessels  licensed  under  the  laws  of  Congress  for  car- 
rying on  the  coasting  trade,  from  navigating  the  waters  of 
New-York. 

It  had  been  decided  in  the  Court  of  Errors  of  New-York, 
in  1812,*  that  five  several  statutes  of  the  state,  passed  be- 
tween the  years  1798  and  1811,  inclusive,  and  granting  and 
securing  to  the  claimants  the  sole  and  exclusive  right  of  using 
and  navigating  boats  by  steam  in  the  waters  of  the  state, 
foraterdi  of  years,  were  constitutional  and  valid  acts.  Ac- 
cording to  the  doctrine  of  the  court  in  that  case,  the  inter- 
nal commerce  of  the  state  by  land  and  water  remained  en- 
tirely and  exclusively  within  the  scope  of  its  original  sove- 
reignty. It  was  considered  to  be  very  difficult  to  draw  an 
exact  line  between  those  regulations  which  relate  to  exter- 
nal, and  those  which  relate  to  internal  commerce,  for  every 
regulation  of  the  one  will,  directly  or  indirectly,  affect  the 
other.  But  it  was  supposed  that  there  could  be  no  doubt 
that  the  acts  of  the  state  which  were  then  under  considera- 
tion, were  not  within  any  constitutional  prohibition,  for  not 
one  of  the  restrictions  upon  state  power,  contained  in  the  9th 
and  10th  sections  of  the  1st  article  of  the  constitution,  ap- 
peared to  apply  to  the  case ; nor  was  there  any  existing  regu- 
lation of  Congress  on  the  subject  of  commerce  with  foreign 
nations,  and  among  the  several  states,  which  was  deemed 
to  interfere  with  the  grant.  It  was  declared  to  be  a very 
inadmissible  proposition,  that  a state  was  devested  of  a capa- 
city to  grant  an  exclusive  privilege  of  navigating  a steam 
boat  within  its  own  waters,  merely  because  Congress,  in  the 
plenary  exercise  of  its  power  to  regulate  commerce,  might 
make  some  future  regulation  inconsistent  with  the  exercise 
of  that  privilege.  The  grant  was  taken,  undoubtedly,  sub- 
ject to  such  future  commercial  regulations  as  Congress  might 
lawfully  prescribe  ; and  to  what  extent  they  might  lawfully 
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The  same  prohibitory  clause  io  the  constitution  came 
again  under  discussion  in  the  case  of  Green  v.  Biddle.'  It 
was  observed  by  the  court,  that  the  objection  to  a law,  on 
the  ground  of  its  impairing  the  obligation  of  contracte,  could 
never  depend  upon  the  extent  of  the  change  which  the  law 
efiects  in  it.  Any  deviation  from  its  terms,  by  postponing  or 
accelerating  the  period  of  performance  which  it  prescribes, 
imposing  conditions  not  expressed  in  the  contract,  or  dis- 
pensing with  the  performance  of  those  which  are  expressed, 
however  minute  or  apparently  immaterial  in  their  effect 
upon  the  contract,  or  upon  any  part  or  parcel  of  it,  impairs 
iu  obligation.  Upon  this  principle  it  is,  that  if  a creditor 
agrees  with  his  debtor,  to  postpone  the  day  of  payment,  or  in 
any  other  way  to  change  the  terms  of  the  contract,  without 
the  consent  of  the  surety,  the  latter  is  discharged,  although 
the  change  was  for  his  advantage. 

The  material  point  decided  in  that  case  was,  that  a com- 
pact between  two  states  was  a contract  within  the  constitu- 
tional prohibition.  The  terms  contract  and  compact  were 
synonymous,  and  a contract  is  an  agreement  of  two  or  more 
parties  to  do  or  not  to  do  certain  acts.  The  court  declared, 
that  the  doctrine  had  been  already  announced  and  settled, 
that  the  constitntion  embraced  all  contracts  executed  and 
executory,  and  whether  between  individuals,  or  between  a 
state  and  individuals ; and  that  a state  had  no  more  power 
to  impair  an  obligation  into  which  she  herself  had  entered, 
than  she  had  to  impair  the  contracts  of  individuals. 

Another  case  which  led  to  a very  extensive  inquiry  into  the 
operation  and  effect  of  the  constitutional  prohibition  upon 
the  states  not  to  pass  laws,  impairing  the  obligation  of  con- 
tracts, was  that  of  Sturges  v.  Croumimhield.'’  The  defen- 
dant was  sued  in  one  of  the  federal  courts  upon  two  promis- 
sory notes,  given  in  March,  1811,  and  he  pleaded  his  dis- 
charge under  an  insolvent  act  of  New-York,  passed  in  April, 
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1811.  This  insolveat  act  was  retrospective,  and  dis- 
charged the  debtor  upon  bis  single  petition,  and  upon  his 
surrendering  his  property  in  the  manner  therein  prescribed, 
without  the  concurrence  of  any  creditor,  from  all  his  pre- 
existing debts,  and  from  all  liability  and  responsibility  by 
reason  thereof. 

The  chief  justice,  in  the  opinion  which  he  delivered  on 
behalf  of  the  court,  admitted,  that  until  Congress  exercise 
the  power  to  pass  uniform  laws  on  the  subject  of  bankruptcy, 
the  individual  states  may  pass  bankrupt  laws,  provided  those 
laws  contain  no  provision  violating  the  obligation  of  con- 
tracts. It  was  admitted,  that  the  states  might  by  law  dis- 
charge debtors  from  imprisonment,  for  imprisonment  was 
no  part  of  the  contract,  but  only  a means  of  coercion.  It 
was  also  admitted,  that  they  might  pass  statutes  of  limita- 
tion, for  such  statutes  relate  to  the  remedy,  and  not  to  the 
obligation  of  the  contract.  It  was  further  stated  by  the 
court,  that  the  insolvent  laws  of  far  the  greater  number  of 
the  states  only  discharged  the  person  of  the  debtor,  and  left 
the  obligation  to  pay  in  full  force,  and  to  this  the  constitu- 
tion was  not  opposed.  But  a law  which  discharged  the 
debtor  from  his  contract  to  pay  a debt  by  a given  time, 
without  performance,  and  released  him,  without  payment, 
entirely  from  any  future  obligation  to  pay,  impaired,  be- 
cause it  entirely  discharged,  the  obligation  of  that  contract, 
and,  consequently,  the  discharge  of  the  defendant,  under 
the  act  of  181 1,  was  no  bar  to  the  suit. 

The  court  held,  that  the  obligation  of  a contract  was  not 
fulfilled  by  a cessio  bonorum,  for  the  parties  had  not  merely 
in  view  the  property  in  possession  when  the  contract  was 
made,  but  its  obligation  extended  to  future  acquisitions  ; and 
to  release  them  from  being  liable,  impaired  the  obligation  of 
the  contract.  There  was  a distinction,  in  the  nature  of 
things,  between  the  obligation  of  a contract,  and  the  reme- 
dy to  enforce  that  obligation,  and  the  latter  might  be  modi- 
fied, as  the  wisdom  of  the  legislature  should  direct.  But  the 
constitution  intended  to  restore  and  preserve  public  confi- 
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dence  completely.  It  intended  to  establish  a great  princi- 
ple, that  contracts  should  be  inviolable. 

The  case  in  which  this  decision  was  made,  was  one  in 
which  the  contract  was  existing  when  the  law  was  passed  ; 
and  the  court  said,  that  their  opinion  was  confined  to  the 
case.  A distinction  has  been  taken  between  the  case  of  a 
contract  made  before,  and  one  made  after,  the  passing  of 
the  act.  It  was  taken  by  the  Supreme  Court  of  New-York,  in 
Mather  Bush,'  and  by  the  chief  justice  of  Massachusetts, 
in  Blanchard  v.  Russell,'’  and  was  relied  on  as  a sound  dis- 
tinction by  the  Court  of  Chancery  of  New-York,  in  Hicks  v. 
Hotchkiss.'  The  doctrine  of  these  cases  is,  that  an  insol- 
vent act  in  force  when  the  contract  was  made,  did  not,  in 
the  sense  of  the  constitution,  impair  the  obligation  of  that 
contract,  because  parties  to  a contract  have  reference  to 
the  existing  laws  of  the  country  where  it  is  made,  and  are 
presumed  to  contract  in  reference  to  those  laws.  It  is  an 
implied  condition  of  every  contract,  that  the  party  shall  be 
absolved  from  its  performance  if  the  event  takes  place 
which  the  existing  law  declares  shall  dispense  with  the  per- 
formance. The  decision  in  Sturges  v.  Crowninshield,  is 
supposed  to  be  consistent  with  that  distinction,  when  it  es- 
tablishes the  principle,  that  an  insolvent  act  discharging  a 
debtor  from  his  contract  existing  when  the  law  passed,  so 
that  his  future  acquisitions  could  not  be  touched,  is  uncon- 
stitutional, and  the  discharge  obtained  under  it  void. 

But  the  Supreme  Court  of  the  United  States,  in  M‘Mil~ 
Ian  V.  M'Neill,''  went  a step  farther,  and  held,  that  a dis- 
charge under  a state  insolvent  law  existing  when  the  debt 
was  contracted,  was  equally  a law  impairing  the  obligation 
of  contracts,  and  equally  within  the  principle  declared  in 
Sturges  V.  Crouminshield.  This  was  a discharge  under  the 
insolvent  law  of  a different  government  from  that  in  which 
the  contract  was  made.  It  remains  yet  to  be  settled, 
whether  it  be  lawful  for  a state  to  pass  an  insolvent  law 
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was  as  much  a coasting  voyage,  as  from  Boston  to  New- 
Bedford. 

Under  the  power  to  regulate  commerce,  it  has  been  fur- 
ther decided,*  that  a state  law  requiring  every  importer  of 
goods,  by  wholesale,  bale,  or  package,  to  take  out  a li- 
cense, and  pay  for  it,  under  certain  penalties  or  forfeitures 
for  neglect  or  refusal,  was  repugnant  to  the  constitution  of 
the  United  States,  and  void  ; inasmuch  as  it  belonged  to 
Congress  to  regulate  foreign  commerce,  and  no  state  can 
lay  a duty  on  imports.  So  it  is  held,^  that  if  Congress, 
in  execution  of  the  power  to  regulate  commerce,  should 
pass  a statute  controlling  state  legislation  in  erecting  dams  ' 
over  small  navigable  creeks  where  the  tide  ebbs  and  flows, 
it  would  be  valid  and  binding.  It  is  admitted,  however, ° 
that  the  grant  to  Congress  to  regulate  commerce  on  the  na- 
vigable waters  of  the  several  states,  contains  no  cession  of 
territory,  or  of  public  or  private  property ; and  that  the 
states  may  by  law  regulate  the  use  of  fisheries  and  oyster- 
beds  within  their  territorial  limits,  though  upon  navigable 
waters,  provided  the  free  use  of  the  waters  for  purposes 
of  navigation  and  commercial  intercourse  be  not  inter- 
rupted. 

1 have  now  finished  the  second  general  division  of  this 
course  of  lectures,  relating  to  the  government  and  constitu- ' jurispm- 
tional  jurisprudence  of  the  United  States.  Though  I have 
considered  the  subject  in  a spirit  of  free  and  liberal  inquiry,  as 
the  series  of  decisions  in  the  federal  courts  have  been  brought 
under  examination,  I have  uniformly  felt,  and  it  has  been 
my  invariable  disposition  to  inculcate,  a strong  sentiment 
of  deference  and  respect  for  the  judicial  authorities  of  the 
Union.  No  point  or  question  of  any  moment,  touching  the 
construction  of  the  powers  of  the  government,  and  which 
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has  received  an  authoritative  determination,  has  been  inten- 
tionally omitted.  There  are  several  important  constito- 
tional  questions  which  remain  yet  to  be  settled ; but  if  we 
recur  back  to  the  judicial  annals  of  the  United  States  for  the 
last  thirty  years,  we  shall  find  that  many  of  the  most  inter- 
esting discussions  which  had  arisen,  and  which  were  of  a 
nature  to  afiect  deeply  the  tranquillity  of  the  nation,  have 
auspiciously  terminated. 

The  definition  of  direct  taxes  within  the  intendment  of 
the  constitution  ; the  extent  of  the  power  of  Congress  to  re- 
gulate commerce  with  foreign  nations  and  among  the  seve- 
ral states  ; the  power  to  establish  a uniform  rule  of  natu- 
ralization, and  uniform  laws  on  the  subject  of  bankruptcies ; 
the  power  of  Congress  over  the  militia  of  the  states ; their 
power  of  exclusive  legislation  over  districts  and  ceded 
places ; the  mass  of  implied  powers  incidental  to  the  express 
powers  of  Congress,  such  as  the  power  to  institute  and  pro- 
tect an  incorporated  bank,  to  lay  a general  and  indefinite 
embargo,  and  to  give  to  the  United  States,  as  a creditor, 
priority  of  payment,  have  all  received  elaborate  discussion 
in  the  Supreme  Court,  and  they  have,  to  a certain  extent, 
been  ascertained  and  defined  by  judicial  decisions.  So,  also, 
the  extent  of  the  constitutional  prohibitions  upon  the  states 
not  to  pass  ex  post  facto  laws ; and  not  to  pass  laws  impairing 
the  obligation  of  contracts ; and  not  to  impede  or  control,  by 
taxes,  or  grants,  or  any  other  exercise  of  power,  the  law- 
ful authorities,  or  institutions,  or  rights  and  privileges  de- 
pending on  the  constitution  and  laws  of  the  United  States, 
has  been  explored,  and  declared  by  a series  of  determina- 
tions, which  have  contributed,  in  an  eminent  degreee,  to  se- 
cure and  consolidate  the  Union,  and  to  elevate  the  dignity 
and  enlarge  the  influence  of  the  national  government. 

The  power  of  the  president  to  remove  all  executive  offi- 
cers at  his  will  and  pleasure,  has  been  settled,  not  indeed 
judicially,  but  perhaps  as  effectually,  by  the  declared  sense 
of  the  legislature,  and  the  uniform  acquiescence  and  prac- 
tice of  the  government.  The  absolute  and  uncontrollable 
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efficacy  of  the  treaty-making  power,  has  also  been  defini- 
tively established,  after  a struggle  against  it  on  the  part  of 
the  house  of  representatives,  which,  at  one  time,  threatened 
to  disturb  the  very  foundations  of  the  constitution. 

The  comprehensive  claims  of  the  judicial  power,  as  being 
co-extensive  with  all  cases  that  can  arise  under  the  constitu- 
tion, and  laws,  and  treaties  of  the  Union,  have,  in  several 
instances,  been  powerfully  and  successfully  vindicated. 
The  appellate  jurisdiction  of  the  Supreme  Court,  over  the 
judgments  and  decrees  of  the  state  courts,  under  certain  cir- 
cumstances, was  defined  with  great  accuracy  and  precision 
in  the  25th  section  of  the  act  of  1789,  establishing  the  ju- 
dicial courts ; and  the  free  and  independent  exercise  of  that 
jurisdiction,  so  essential  to  the  maintenance  of  the  authority 
and  efficiency  of  the  government  of  the  United  States,  in 
criminal  as  well  as  in  civil  cases,  has  been  hitherto  happily 
sustained.  The  means  of  enforcing  obedience,  when  not 
voluntarily  rendered,  to  the  decisions  of  this  appellate  ju- 
risdiction, have  not  been  required  to  be  practically  applied ; 
and  therefore  it  is  a question,  wfiich  the  court  has  not 
thought  it  incumbent  on  them,  as  yet,  to  decide,  whether 
the  exercise  of  that  jurisdiction  would  permit  compulsory 
process  to  the  state  courts,  with  the  ordinary  methods  of 
enforcing  process.  The  act  of  Congress*  provided  only 
that  on  appeal  from  the  judgment  or  decree  of  a state  court, 
the  writ  of  error  should  have  the  same  effect,  as  if  the  judg- 
rnent  or  decree  had  been  rendered  or  passed  in  a Circuit 
Court,  and  the  proceeding  upon  a reversal  should  be  the 
same,  except  that  the  Supreme  Court,  instead  of  remanding 
the  cause  for  a final  decree,  may,  at  their  discretion,  if  the 
cause  shall  have  been  once  remanded  before,  proceed  to  a 
final  decision  of  the  same,  and  award  execution.  And, 
with  respect  to  other  branches  of  the  judicial  power,  it  may 
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be  generally  observed,  that  the  extensive  sway  of  ad- 
miralty and  maritime  jurisdiction ; the  character  of  the 
parlies  necessary  to  give  cognizance  to  the  federal 
courts;  the  faith  and  credit  which  are  to  be  given  in 
each  state  to  the  records  and  judicial  proceedings  in 
every  other  state;  the  sovereignty  of  Congress  over  all 
its  territories,  without  the  bounds  of  any  particular  state  ; 
and  the  entire  and  supreme  authority  of  all  the  constitu- 
tional powers  of  the  nation,  when  coming  in  collision  with 
any  of  the  residuary  or  asserted  powers  of  the  states,  have 
all  been  declared  (as  we  have  seen  in  the  course  of  these 
lectures)  by  an  authority  which  claims  our  respect  and  obe- 
dience. 

In  the  first  ten  or  twelve  years  after  the  institution  of  the 
national  judiciary,  or  from  1790  to  1801,  the  scanty  deci- 
sions of  the  Supreme  Court  are  almost  all  to  be  found  in 
the  third  volume  of  Dallas’s  Reports.  The  first  great  and 
grave  question  which  came  before  them,  was  that  respect- 
ing the  liability  of  a state  to  be  sued  by  a private  creditor ; 
and  it  is  a little  remarkable,  that  the  court,  in  one  of  its 
earliest  decisions,  should  have  assumed  a jurisdiction  which 
the  author  of  the  Federalist  had  a few  years  before  de- 
clared to  be  without  any  colour  of  foundation.  During  the 
period  I have  mentioned,  the  federal  courts  were  chiefly 
occupied  with  questions  concerning  their  admiralty  juris- 
diction, and  with  political  and  national  questions,  growing 
out  of  the  revolutionary  war,  and  the  dangerous  influence 
and  action  of  the  war  of  the  French  revolution  upon  the 
neutrality  and  peace  of  our  country.  It  was  during  this 
portion  of  our  juridical  history,  that  the  principles  of  the 
doctrines  of  expatriation,  of  ex  post  facto  laws,  of  constitu- 
tional taxes,  and  of  the  construction  and  obligation  of  the 
treaty  of  1783  upon  the  rights  of  British  creditors,  were 
ably  discussed  and  firmly  declared. 

The  reports  of  Mr.  Crauch  commence  with  the  year 
1801,  and  the  nine  volumes  of  those  reports  cover  the  bu- 
siness of  a very  active  period,  down  to  the  year  1815.  The 
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Supreme  Court  was  occupied  with  many  great  and  momen- 
tous questions,  and  especially  during  that  portion  of  the 
time  in  which  the  (Jnited  States  had  abandoned  their  neu- 
tral, and  assumed  a belligerent  character.  It  is  curious  to 
observe  in  these  reports,  the  rapid  cultivation  and  complete 
adoption  of  the  law  and  learning  of  the  English  admiralty 
and  prize  courts,  notwithstanding  those  courts  had  been  the 
constant  theme  of  complaint  and  obloquy  in  our  political 
discussions  for  the  fifteen  years  preceding  the  war.  In  the 
last  three  volumes  of  Mr.  Cranch,  the  court  was  constantly 
dealing  with  great  questions,  embracing  the  rights  and  the 
policy  of  nations  ; and  the  prize  and  maritime  law,  not  of 
England  only,  but  of  all  the  commercial  nations  of  Europe, 
was  suddenly  introduced,  and  deeply  and  permanently  in- 
terwoven with  the  municipal  law  of  the  United  States.  We 
perceive,  also,  in  these  volumes,  the  constant  growth  and 
accumulation  of  cases  on  commercial  law  generally,  and 
relating  to  policies  of  insurance,  negotiable  paper,  mercan- 
tile partnerships,  and  the  various  customs  of  the  law  mer- 
chant. The  court  was  likewise  busy  in  discussing  and  set- 
tling important  principles  growing  out  of  the  limited  range 
of  other  matters  of  federal  cognizance,  and  relating  to  the 
law  of  evidence,  to  frauds,  trusts,  and  mortgages.  They 
were  engaged  also  with  the  doctrine  of  the  limitation  of  suits, 
the  contract  of  sale,  and  with  the  more  enlarged  subjects  of 
domicil,  of  the  lex  loci,  of  neutrality,  and  of  the  numerous 
points  of  international  law. 

By  the  time  of  the  commencement  of  Mr.  Wheaton’s  re- 
ports, in  1816,  the  decisions  of  the  Supreme  Court  had  em- 
braced so  many  topics  of  public  and  municipal  law,  and 
those  topics  had  been  illustrated  by  so  much  talent  and 
learning,  that,  for  the  first  time  in  the  history  of  this  coun- 
try, we  were  enabled  to  perceive  the  broad  foundations  and 
rapid  grawth  of  a code  of  national  Jurisprudence.  That 
code  has  been  growing  and  improving  ever  since,  and  it  has 
now  become  a solid  and  magnificent  structure ; and  it  seems 
destined,  at  no  very  distant  period  of  time,  to  cast  a shade 
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over  the  lets  elevated,  and  perhaps  we  must  add,  the  less 
attractive  and  ambitious  systems  of  justice  in  the  several 
states.  The  most  interesting  parts  of  Mr.  Wheaton’s  Re- 
ports are  those  which  contain  the  examination  of  those  great 
constitutional  questions  which  we  have  been  reviewing ; and 
^ cannot  conceive  of  any  thing  more  grand  and  imposing  in 
the  whole  administration  of  human  Justice,  than  the  specta- 
cle of  the  Supreme  Court  sitting  in  solemn  Judgment  upon 
the  conflicting  claims  of  the  national  and  state  sovereignties, 
and  tranquillizing  all  Jealous  and  angry  passions,  and  binding 
together  this  great  confederacy  of  states  in  'peace  and  har- 
mony, by  the  ability,  the  moderation,  and  the  equity  of  its 
decisions. 

There  are  several  reasons  why  we  may  anticipate  the  still 
increasing  influence  of  the  federal  government,  and  the  con- 
tinual enlargement  of  the  national  system  of  law  in  magni- 
tude and  value.  The  Judiciary  of  the  United  States  has 
an  advantage  over  many  of  the  state  courts,  in  the  tenure  of 
the  office  of  the  Judges,  and  the  liberal  and  stable  provision 
for  their  support.  The  United  States  are,  by  these  means, 
fairly  entitled  to  command  better  talents,  and  to  look  for 
more  firmness  of  purpose,  greater  independence  of  action, 
and  brighter  displays  of  learning.  The  federal  administra- 
tion of  Justice  has  a manifest  superiority  over  that  of  the 
individual  states,  in  consequence  of  the  uniformity  of  its 
decisions,  and  the  universality  of  their  application.  Every 
state  court  will  naturally  be  disposed  to  borrow  light  and 
aid  from  the  national  courts,  rather  than  from  the  courts 
of  other  individual  states,  which  will  probably  never  be  so 
generally  respected  and  understood.  The  states  are  mul- 
tiplying so  fast,  and  the  reports  of  their  Judicial  decisions 
are  becoming  so  numerous,  that  few  lawyers  will  be  able 
or  willing  to  master  all  the  intricacies  and  anomalies  of  local 
law,  existing  beyond  the  boundaries  of  their  own  state. 
Twenty-four  independent  state  courts  of  final  Jurisdiction 
over  the  same  questions,  arising  upon  the  same  general 


Digitized  by  Google 


Lecture  XIX.]  THE  UNITED  STATES.  445 

code  of  common  and  of  equity  law,  must  necessarily  impri 
the  symmetry  of  that  code. 

The  danger  to  be  apprehended  is,  that  students  will  not 
have  the  courage  to  enter  the  complicated  labyrinth  of  so 
many  systems,  and  that  they  will,  of  course,  entirely  neg- 
lect them,  and  be  contented  with  a knowledge  of  the  law 
of  their  own  state,  and  the  law  of  the  United  States,  and 
then  resort  for  further  assistance  to  the  never  failing  foun- 
tains of  European  wisdom. 

But  though  the  national  judiciary  may  be  deemed  pre- 
eminent in  the  weight  of  its  influence,  the  authority  of  its 
decisions,  and  in  the  attraction  of  their  materials,  there  arc 
abundant  considerations  to  cheer  and  animate  us  in  the  cul- 
tivation of  our  own  local  law.  The  Judicial  power  of  the 
United  States  is  necessarily  limited  to  national  objects. 
The  vast  field  of  the  law  of  property,  the  very  extensive 
head  of  equity  jurisdiction,  and  the  principal  rights  and  du- 
ties which  flow  from  our  civil  and  domestic  relations,  fall 
within  the  control,  and  we  might  almost  say,  the  exclusive 
cognizance,  of  the  state  governments.  We  look  essentially 
to  the  state  courts  for  protection  to  all  these  momentous 
interests.  They  touch,  in  their  operation,  every  cord  of 
human  sympathy,  and  control  our  best  destinies;  It  is 
their  province  to  reward,. and  to  punish.  Their  blessings 
and  their  terrors  will  accompany  us  to  the  fireside,  and  be 
“ in  constant  activity  before  the  public  eye.”  The  elemen- 
tary principles  of  the  common  law  are  the  same  in  every 
state,  and  equally  enlighten  and  invigorate  every  part  of  our 
country.  Our  municipal  codes  can  be  made  to  advance 
with  equal  steps  with  that  of  the  nation,  in  discipline,  in 
wisdom,  and  in  lustre,  if  the  state  governments  (as  they 
ought  in  all  honest  policy)  will  only  render  equal  patron- 
age and  security  to  the  administration  of  justice.  The  true 
interests  and  the  permanent  freedom  of  this  country  re- 
quire, that  the  jurisprudence  of  the  individual  states  should 
be  cultivated,  cherished,  and  exalted,  and  the  dignity  and 
reputation  of  the  state  authorities  sustained  with  becoming 


Digitized  by  Google 


446 


JURISPRUDENCE,  &c. 


(Part  II. 


pride.  In  their  subordinate  relation  to  the  United  States, 
they  should  endeavour  to  discharge  the  duty  which  they 
owe  to  the  latter,  without  forgetting  the  respect  which  they 
owe  to  themselves.  In  the  appropriate  language  of  Sir 
William  Blackstone,  and  which  he  applied  to  the  people 
of  his  own  country,  they  should  be  “ loyal,  yet  free ; obe- 
dient, and  yet  independent.” 
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OF  THE  VARIOUS  SOURCES  OF  THE  MUNICIPAL 
LAW  OF  THE  SEVERAL  STATES. 


LECTURE  XX. 

OF  STATUTE  LAW. 

Municipal  law  is  a rule  of  civil  conduct,  prescribed  by 
the  supremo  power  in  a state.  It  is  composed  of  written 
and  unwritten,  or  statute  and  common  law.  Statute  law  is 
the  express  written  will  of  the  legislature,  rendered  authen- 
tic by  certain  prescribed  forms  and  solemnities. 

It  is  a principle  in  the  English  law,  that  an  act  of  parlia- 
ment, delivered  in  clear  and  intelligible  terms,  cannot  be 
questioned,  or  its  authority  controlled  in  any  court  of  jus- 
tice. “ It  is,”  says  Sir  William  Blackstone,  “ the  exer- 
cise of  the  highest  authority  that  the  kingdom  acknow- 
ledges upon  earth.”  When  it  is  said  in  the  books,  that  a 
statute  contrary  to  natural  equity  and  reason,  or  repugnant, 
or  impossible  to  be  performed,  is  void,  the  cases  are  under- 
stood to  mean,  that  the  courts  are  to  give  the  statute  a 
reasonable  construction.  They  will  not  readily  presume, 
out  of  respect  and  duty  to  the  lawgiver,  that  any  very  un- 
just or  absurd  consequence  was  within  the  contemplation 
of  the  law.  But  if  it  should  happen  to  be  too  palpable  in 
its  direction  to  admit  of  but  one  ronstriiction,  there  is  no 
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doubt  in  the  English  law,  as  to  the  binding  efficacy  of  the 
statute.  The  will  of  the  legislature  is  the  supreme  law  of 
the  land,  and  demands  perfect  obedience.* 

But  while  we  admit  this  conclusion  of  the  English  law, 
we  cannot  but  admire  the  intrepidity  and  powerful  sense  of 
justice  which  led  Lord  Coke,  when  chief  justice  of  the  K. 
B.,  to  declare,  as  he  did  in  Doctor  Bonham' s case,*  that  the 
common  law  doth  control  acts  of  parliament,  and  adjudges 
them  void  when  against  common  right  and  reason.  The 
same  sense  of  justice  and  freedom  of  opinion,  led  Lord  Chief 
. Justice  Hobart,  in  Day  v.  Savage,’^  to  insist  that  an  act  of 
parliament  made  against  natural  equity,  as  to  make  a man 
judge  in  bis  own  case,  was  void ; and  induced  Lord  Chief 
Justice  Holt  to  say,  in  the  case  of  the  City  of  London  v. 
Wood,^  that  the  observation  of  Lord  Coke  was  not  extra- 
vagant, but  was  a very  reasonable  and  tme  saying.  Per- 
haps what  Lord  Coke  said  in  his  reports,  on  this  point,  may 
have  been  one  of  the  many  things  that  King  James  alluded 
to,  when  he  said,  that  in  Coke’s  Reports  there  were  many 
dangerous  conceits  of  his  own  uttered  for  law,  to  the  pre- 
judice of  the  crown,  parliament,  and  subjects.' 

The  principle  in  the  English  government,  that  the  parlia- 
^iiM.t,o”ri  ment  is  omnipotent,  does  not  prevail  in  the  United  States ; 
though,  if  there  be  no  constitutional  objection  to  a statute, 
it  is  with  us  as  absolute  and  uncontrollable  as  laws  flowing 
from  the  sovereign  power,  under  any  other  form  of  govern- 
ment. But  in  this,  and  all  other  countries  where  there  is 
a written  constitution,  designating  the  powers  and  duties 
of  the  legislative,  as  well  ns  of  the  other  departments  of 
the  government,  an  act  of  the  legislature  may  be  void  as 


a 1 Black’.  Com.  01.  160.  185.  CJirUtian'i  note  to  1 Blacks.  Com. 
41. 

6 8 Co.  lie. 
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d 1 2 Mod.  687. 

e Bacon's  Works,  vol.  6.  p.  128. 
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being  against  the  constitution.  The  law  with  us  must 
conform,  in  the  first  place,  to  the  constitution  of  the 
United  States,  and  then  to  the  subordinate  constitution 
of  its  particular  state,  and  if  it  infringes  the  provisions 
of  either,  it  is  so  far  void.  The  courts  of  justice  have 
a right,  and  are  in  duty  bound,  to  bring  every  law  to 
the  test  of  the  constitution,  and  to  regard  the  constitution, 
first  of  the  United  States,  and  then  of  their  own  state,  as 
the  paramount  or  supreme  law,  to  which  every  inferior  or 
derivative  power  and  regulation  must  conform.  The  con- 
stitution is  the  act  of  the  people,  speaking  in  their  original 
character,  and  defining  the  permanent  conditions  of  the  so- 
cial alliance  ; and  there  can  be  no  doubt  on  the  point  with 
us,  that  every  act  of  the  legislative  power,  contrary  to  the 
true  intent  and  meaning  of  the  constitution,  is  absolutely 
null  and  void.  The  judicial  department  is  the  proper Poww of «h« 
power  in  the  govermnent  to  determine  whether  a statute  be 
or  be  not  constitutional.  The  interpretation  or  construc- 
tion of  the  constitution,  is  as  much  a judicial  act,  and  re- 
quires the  exercise  of  the  same  legal  discretion,  as  the  in- 
terpretation or  construction  of  a law.  To  contend  that 
the  courts  of  justice  must  obey  the  requisitions  of  an  act 
of  the  legislature,  when  it  appears  to  them  to  have  been 
passed  in  violation  of  the  constitution,  would  be  to  contend, 
that  the  law  was  superior  to  the  constitution,  and  that  the 
judges  had  no  right  to  look  into  it,  and  regard  it  as  the 
paramount  law.  It  would  be  rendering  the  power  of  the 
agent  greater  than  that  of  his  principal,  and  be  declaring, 
that  the  will  of  only  one  concurrent  and  co-ordinate  de- 
partment of  the  subordinate  authorities  under  the  constitu- 
tion, was  absolute  over  the  other  departments,  and  compe- 
tent to  control,  according  to  its  own  will  and  pleasure,  the 
whole  fabric  of  the  government,  and  the  fundamental  laws 
on  which  it  rested.  The  attempt  to  impose  restraints  upon 
the  exercise  of  the  legislative  power  would  be  fruitless,  if  , 
the  constitutional  provisions  were  Icfi  without  any  power  in 
the  government  to  guard  and  enforce  them.  From  the 
VoL.  I.  S7 
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mass  of  powers  necessarily  vested  in  the  legislature,  and  the 
active  and  sovereign  nature  of  those  powers ; from  the  nu> 
roerous  bodies  of  which  the  legislature  is  composed,  the 
popular  sympathies  which  it  excites,  and  its  immediate  de- 
pendence upon  the  people  by  the  means  of  frequent  peri- 
odical elections,  it  follows,  that  the  legislative  department 
of  the  government  will  have  a decided  superiority  of  influ- 
ence. It  is  constantly  acting  upon  all  the  great  interests  in 
society,  and  agitating  its  hopes  and  fears.  It  is  liable  to 
be  constantly  swayed  by  popular  prejudice  and  passion,  and 
it  is  difficult  to  keep  it  from  pressing  with  injurious  weight 
upon  the  constitutional  rights  and  privileges  of  the  other  de- 
partments. An  independent  judiciary,  venerable  by  its 
gravity,  its  dignity,  and  its  wisdom,  and  deliberating  with 
entire  serenity  and  moderation,  is  peculiarly  fitted  for  the 
exalted  duty  of  expounding  the  constitution,  and  trying  the 
validity  of  statutes  by  that  standard.  It  is  only  by  the  free 
exercise  of  this  power  that  courts  of  justice  are  enabled  to 
repel  assaults,  and  to  protect  every  part  of  the  govern- 
ment, and  every  member  of  the  community,  from  undue 
and  destructive  innovations  upon  their  chartered  rights. 

It  has  accordingly  become  a settled  principle  in  the  legal 
polity  of  this  country,  that  it  belongs  to  the  judicial  power, 
as  a matter  of  right  and  of  duty,  to  declare  every  act  of  the 
legislature  made  in  violation  of  the  constitution,  or  of  any 
provision  of  it,  null  and  void.  The  progress  of  this  doc- 
trine, and  the  manner  in  which  it  has  been  discussed  and 
established,  is  worthy  of  notice.  It  had  been  very  ably  ex- 
amined in  the  Federalist,^  and  its  solidity  vindicated  by  un- 
answerable arguments;  but  it  was  not  until  the  year  1792 
that  it  seems  to  have  received  a judicial  consideration. 

In  Hayburne's  case,  which  came  before  the  Circuit  Court 
of  the  United  States  for  ilie  district  of  New-York,  in  April, 
1791,  the  judges  proceeded  with  the  utmost  delicacy  and 
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caution  to  declare  an  act  of  Congress,  assigning  ministerial 
duties  to  the  Circuit  Courts,  to  be  unconstitutional.  The 
court  laid  down  the  position,  that  Congress  cannot  constitu- 
tionally assign  to  the  judicial  power  any  duties  which  are 
not  strictly  judicial ; and  that  the  act  in  question  was  not 
obligatory  upon  the  court.  But  they  nevertheless  pro- 
ceeded, voluntarily  and  ex  gratia,  as  commissioners,  to  exe- 
cute the  duties  of  the  act. 

In  Pennsylvania  and  North  Carolina,  the  Circuit  Courts 
of  the  United  States,  within  those  districts,  equally  held  the 
act  not  binding  upon  them,  because  the  legislature  had  no 
right  or  power  to  assign  to  them  duties  not  judicial ; but 
they  were  not  so  accommodating  as  the  Circuit  Court  of 
New-York,  for  they  declined  to  act  under  the  law  in  any 
capacity.* 

In  1792,  the  Supreme  Court  of  South  Carolina,  in  the 
case  of  Bowman  v.  Middleton,''  went  further,  and  set  aside 
an  act  of  the  colony  legislature,  as  being  against  common 
right  and  the  principles  of  magna  charta,  for  it  took  away 
the  freehold  of  one  man  and  vested  it  in  another,  without 
any  compensation,  or  any  previous  attempt  to  determine 
the  right.  They  declared  the  act  to  be  ipso  facto  void,  and 
that  no  length  of  time  could  give  it  validity.  This  was  not 
strictly  a question  arising  upon  any  special  provision  of  the 
state  constitution,  but  the  court  proceeded  upon  those  great 
fundamental  principles  which  support  all  government  and 
property,  and  which  have  been  supposed  by  many  judges 
in  England  to  be  sufficient  to  check  and  control  the  regula- 
tions of  an  act  of  parliament.  The  next  case  in  which  the 
power  of  the  judiciary  to  disregard  or  set  aside  a statute  for 
being  repugnant  to  the  constitution,  was  one  that  came  be- 
fore Judge  Paterson,  at  Philadelphia,  in  April,  1705.°  He 
asserted  the  duty  of  the  court,  and  the  paramount  authority 
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of  the  constitution,  in  remarkably  clear  and  decided  lan- 
guage. Tliat  was  a case  of  an  act  of  Pennsylvania,  which 
he  held  to  be  unconstitutional,  and  not  binding.  He  insisted, 
that  the  constitution  was  certain  and  fixed,  and  contained 
the  permanent  will  of  the  people,  and  was  the  supreme  law, 
and  paramount  to  the  power  of  the  legislature,  and  could  only 
be  revoked  or  altered  by  the  authority  that  made  it ; that 
the  legislature  was  the  creature  of  the  constitution,  and 
owed  its  existence  to  the  constitution,  and  derived  its  powers 
from  the  constitution,  and  all  its  acts  must  be  conformable 
to  it,  or  else  they  will  be  void. 

The  same  question  afterwards  arose  before  the  Supreme 
Court  of  South  Carolina,  in  the  case  of  lAndiay  v.  The 
Charleston  Commissioners;'  and  the  power  of  the  legisla- 
ture to  take  private  property  for  necessary  public  purposes, 
as  for  a public  street,  was  freely  discussed  ; and  though  the 
judges  were  equally  divided  on  the  question  whether  it  was 
a case  in  which  the  party  was  entitled  to  compensation, 
those  who  held  him  so  entitled,  held  also,  that  the  law  was 
unconstitutional,  and  inoperative,  until  the  compensation 
was  made.  The  judges,  in  exercising  that  high  authority, 
claimed  to  be  only  the  administrators  of  the  public  will ; 
and  the  law  was  void,  not  because  the  judges  had  any  con- 
trol over  the  legislative  power,  but  because  tlie  will  of  the 
people,  declared  in  the  constitution,  was  paramount  to  that 
of  their  representatives  expressed  in  the  law.  In  Whitting- 
ton V.  PoUi,^  it  was  decided,  in  1802,  by  the  General  Court 
of  Maryland,  with  great  clearness  and  force,  that  an  act  of 
the  legislature,  repugnant  to  the  constitution,  was  void,  and 
that  the  courts  had  a right  to  determine  when  it  was  so  void. 

Hitherto,  this  question,  as  we  have  seen,  was  confined 
to  some  of  the  state  courts,  and  to  the  subordinate,  or 
Circuit  Courts  of  the  United  States.  But,  in  Marbury  v. 
Madison,’  the  subject  was  brought  under  the  consideration 
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of  the  Supreme  Court  of  the  United  States,  and  received  a 
clear  and  elaborate  discussion.  The  power  and  duty  of  the 
judiciary  to  disregard  an  unconstitutional  act  of  Congress, 
or  of  any  state  legislature,  were  declared,  in  an  argument 
approaching  to  the  precision  and  certainty  of  a mathemati- 
cal demonstration. 

The  question,  said  the  chief  justice,  was,  whether  an  act 
repugnant  to  the  constitution,  can  become  a law  of  the 
land,  and  it  was  one  deeply  interesting  to  the  United  States. 
The  powers  of  the  legislature  are  defined  and  limited  hy  a 
written  constitution.  But  to  what  purpose  is  that  limita- 
tion, if  those  limits  may  at  any  time  be  passed  ? The  dis- 
tinction between  a government  with  limited  and  unlimited 
powers  is  abolished,  if  those  limits  do  not  confine  the  per- 
sons on  whom  they  are  imposed,  and  if  acts  prohibited,  and 
acts  allowed,  are  of  equal  obligation.  If  the  constitution 
does  not  control  any  legislative  act  repugnant  to  it,  then 
the  legislature  may  alter  the  constitution  by  an  ordinary  act. 
The  theory  of  every  government,  with  a written  constitu- 
tion, forming  the  fundamental  and  paramount  law  of  the 
nation,  must  he,  that  an  act  of  the  legislature  repugnant  to 
the  constitution  is  void.  If  void,  it  cannot  bind  the  courts, 
and  oblige  tliem  to  give  it  effect ; for  this  would  be  to  over- 
throw, in  fact,  what  was  established  in  theory,  and  to  make 
that  operative  as  law  which  is  not  law.  It  is  the  province 
and  the  duty  of  the  judicial  department,  to  say  what  the 
law  is  ; and  if  two  laws  conflict  with  each  other,  to  decide 
on  the  operation  of  each.  So,  if  the  law  be  in  opposition 
to  the  constitution,  and  both  apply  to  a particular  case,  the 
court  must  cither  decide  the  case  conformably  to  the  law, 
disregarding  tbe  constitution,  or  conformably  to  the  consti- 
tution, disregarding  the  law.  If  the  constitution  be  supe- 
rior to  an  act  of  the  legislature,  the  courts  must  decide  be- 
tween these  conflicting  rules,  and  how  can  they  close  their 
eyes  on  the  constitution,  and  see  only  the  law  ? 

This  great  question  may  be  regarded  as  now  finally  set- 
tled, and  I consider  it  to  be  one  of  the  most  interesting 
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points  in  favour  of  constitutional  liberty,  and  of  the  security 
of  property,  in  this  country,  that  has  ever  been  judicially 
determined.*  There  never  was  any  doubt  or  difficulty  in 
New-York,  in  respect  to  the  competency  of  the  courts  to 
declare  a statute  unconstitutional,  when  it  clearly  appeared 
to  be  so.  Thus,  in  the  case  of  The  People  v.  Platt, the  Su- 
preme Court  held,  that  certain  statutes  affecting  the  right 
of  Z.  Platt,  and  his  assigns,  to  the  exclusive  enjojrment  of 
the  river  Saranac,  were  in  violation  of  vested  rights  under 
his  patent,  and  so  far  the  court  held  them  to  be  unconstitu- 
tional, inoperative,  and  void.  The  control  which  the  Judi- 
cial power  of  the  state  had,  until  the  year  1823,  over  the 
passing  of  laws,  by  the  institution  of  the  council  of  revision, 
anticipated,  in  a great  degree,  the  necessity  of  this  exercise 
of  duty.  A law  containing  unconstitutional  provisions,  was 
not  likely  to  escape  the  notice  and  objection  of  the  council 
of  revision ; and  the  records  of  that  body  will  show,  that 
many  a bill,  which  had  heedlessly  passed  the  two  houses  of 
the  legislature,  was  objected  to,  and  defeated,  on  constitu- 
tional grounds.  The  records  to  which  I refer  are  replete 
with  the  assertion  of  salutary  and  sound  principles  of  pub- 
lic law  and  constitutional  policy,  and  they  will  for  ever  re- 
main a monument  of  the  wisdom,  firmness,  and  integrity  of 
the  council. 

A statute,  when  duly  made,  takes  effect  from  its  date, 
when  no  time  is  fixed,  and  this  is  now  the  settled  rule.  It 
was  so  declared  by  the  Supreme  Court  of  the  United  States 
in  Matthews  v.  Zane,’  and  it  was  likewise  so  adjudged  in 


a See  decisions  in  the  state  courts  to  the  same  point,  in  1 JV.  H.Rep. 
199.  12  Serg.  anil  R.  330.  339.  Chnrllon't  Rep.  176.  1 liar.  S( 

J.  236.  1 //ayuj.  28.  2 Hayic.  310.  374.  I Murphy,  SS.  3 Da- 

tautt.  476.  1 Rep.  Con.  C.  S.  C.  267.  Le  Breton  v.  Morgan, 

16  Marlin’!  Loui.  R.  138. 

6 17  Johmon,  195. 
e 7 Wheaton.  104. 
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the  Circuit  Court  in  Massachusetts  in  the  case  of  the  brig 
Ann.'  I apprehend,  that  the  same  rule  prevails  in  the  courts 
of  the  several  states,  and  that  it  cannot  be  admitted  that  a 
statute  shall,  by  any  fiction  or  relation,  have  any  effect  be- 
fore it  was  actually  passed.  A retroactive  statute  would 
partake  in  its  character  of  the  mischiefs  of  an  ex  pott  facto 
law,  as  to  all  cases  of  crimes  and  penalties  ; and  in  every 
other  case  relating  to  contracts  or  property,  it  would  be 
against  every  sound  principle.  It  would  come  within  the 
reach  of  the  doctrine,  that  a statute  is  not  to  have  a retro- 
spective effect ; and  which  doctrine  was  very  much  discuss- 
ed in  the  case  of  Dock  v.  VanUeedc,'’  and  shown  to  be 
founded,  not  only  in  English  law,  but  on  the  principles  of 
general  jurisprudence.”  A retrospective  statute  affecting 
and  changing  vested  rights,  is  very  generally  considered, 
in  this  country,  as  founded  on  unconstitutional  principles, 
and  consequently  inoperative  and  void.’’  But  this  doctrine 
is  not  understood  to  apply  to  remedial  statutes,  which  may 
be  of  a retrospective  nature,  provided  they  do  not  impair 
contracts,  or  disturb  absolute  vested  rights,  and  only  go 
to  confirm  rights  already  existing,  and  in  furtherance  of 
the  remedy,  by  curing  defects,  and  adding  to  the  means  of 


a 1 Gallison,  62.  . 

4 7 Johnson,  ill. 

c JTcmo  potesl  mutare  consilium  suum  in  allcrius  injuriam.  Dig. 
50.17.75.  Taylor's  Elements  of  Ike  Civil  Imu),  168.  Corfe  1.14.7. 
Bractoni  1.  4.  fb.  228.  Code  Jiapoleon,  art.  2. 

d Tennessee  B^l  of  Rights,  art.  20.  Jfew- Hampshire  Bill  of  Rights, 
art.  23.  Osborne  v.  Huger,  1 Bay,  170.  Ogden  v.  Blacklcdge,  2 
Cranch,212,  Bedford  v.  Shilling,  i Serg.  Sf  iJ.  401.  Duncan,  J. 
in  Eakinv.  Raub,  12  Ibid.  363— .672.  Society  v.  Wheeler,  2Gal- 
bsott,  105.  Washington,  J.,  in  Society  for  Propagating  the  Gospel 
V.  New-Haven,  8 JVheaton,  493.  Merrill  v.  Sherburne,  t JVew- 
Hampshire  Rep.  199.  Ward  v.  Barnard,  1 Aiken,  121.  Brunswick 
v.  Litchfield,  2 Grecnleaf,  28.  Proprietors  v.  Ken.  Pur.  Ibid.  275. 
Story,  J.,  in  Wilkinson  v.  Leland,  2 Peters'  U.  S.  Rep.  657,  658. 
Lewis  V.  Brackenridge,  1 Blackford:' s bid.  Rep.  220. 
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enforcing  existing  obligations.*  Such  statutes  have  been 
held  valid,  when  clearly  just  and  reasonable,  and  condu- 
cive to  the  general  welfare,  even  though  they  might  ope- 
rate in  a degree  upon  existing  rights,  as  a statute  to  confirm 
former  marriages  defectively  celebrated,  or  a sale  of  lands 
defectively  made,  to  pay  debts  of  the  testator  or  intestate. 
The  legal  rights  affected  in  those  cases  by  the  statutes,  were 
deemed  to  have  been  vested  subject  to  the  equity  existing 
against  them,  and  which  the  statutes  recognised  and  en- 
forced.**  But  the  cases  cannot  be  extended  beyond  the  cir- 
cumstances on  which  they  repose,  without  putting  in  jeopar- 
dy  the  energy  and  safety  of  the  general  principle.' 

The  English  rule  formerly  was,  that  if  no  period  was 
fixed  by  the  statute  itself,  it  took  effect  by  relation,  from 
the  first  day  of  the  session  in  which  the  act  was  passed,  and 
which  might  be  some  weeks,  if  not  months,  before  the  act 
received  the  royal  sanction,  or  even  before  it  had  ever  been 
introduced  into  parliament.''  This  was  an  extraordinary 
instance  of  the  doctrine  of  relation,  working  gross  injustice 
and  absurdity ; and  yet  we  find  the  rule  declared  and  uni- 
formly adhered  to,  from  the  time  of  Hen.  VI.'  All  the 
judges  agreed,  in  the  case  of  Partridge  v.  Strange,  in  the 
6ht  Edw.  Vl.f  that  the  statute  was  to  be  accounted  in  law  a 
perfect  act  from  the  first  day  of  the  session  ; and  all  persons 


a Duncan,  J.,  in  Underwood  v.  Lilly,  10  Serg-.  4r -R- 101  • Tale 
V.  Stoollzt'oos,  16  Ibiil.35.  Rloakncy  v.  F.  &- M.  Bank,  17  Ibid. 
64.  Foster  v.  Essex  Bank,  16  Jilast.  Hep.  245.  Locke  v.  Dane, 
9 Ibid.  360.  Townsend  v.  Townsend,  1 Peck's  Tain.  R,  16,  17. 
Ibid.  266. 

6 Goshen  v.  Stonington,  4 Conn.  R.  209.  Wilkinson  v.  Lcland, 
2 Peters’  United  Slates  Rep.  627.  Langdon  v.  Strong,  2 Uermont 
Reports,  234. 

c Retrospective  laws,  as  used  in  the  constitutions  of  Tennessee, 
North  Carolina,  and  Maryland,  mean  laws  impairing  the  obligation 
of  contracts.  1 Peck’s  Tenn.  Rep.  17. 
d 4 hut.  25. 

« 33  Hen.  VI.  18,  Bro.  Exposition  del  Terms,  33. 
f 1 Plow.  79. 
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were  to  be  punished  for  an  offence  done  against  it  after  the 
first  day  of  the  session,  unless  a certain  time  was  appointed 
when  the  act  should  take  effect.  In  the  case  of  The  King 
V.  Thurston,'  this  doctrine  of  carrying  a statute  back  by 
relation  to  the  first  day  of  the  session,  was  admitted  in  the 
K.  B.  ; though  the  consequence  of  it  was  to  render  an  act 
murder,  which  would  not  have  been  so  without  such  rela- 
tion. The  case  of  the  Attorney  General  v.  Panter,'’  is  ano- 
ther strong  instance  of  the  application  of  this  rigorous  and 
unjust  rule  of  the  common  law,  even  at  so  late  and  enlight- 
ened a period  of  the  law  as  the  year  1772.  An  iitt  for 
laying  a duty  on  the  exportation  of  rice  thereafter  to  he  ex- 
ported, received  the  royal  assent  on  the  29th  of  June,  1767, 
and  on  the  10th  of  June  of  that  year,  the  defendants  had 
exported  rice.  After  the  act  passed,  a duty  of  115  pounds 
was  demanded  upon  the  prior  exportation,  and  it  was  ad- 
judged in  the  Irish  Court  of  Exchequer  to  be  payable.  The 
cause  was  carried  by  appeal  to  the  British  House  of  Lords, 
on  the  ground  of  the  palpable  injustice  of  punishing  the 
party  for  an  act  innocent  and  lawful  when  it  was  done ; but 
the  decree  was  affirmed,  upon  the  opinion  of  the  twelve 
judges,  that  the  statute,  by  legal  relation,  commeuced  from 
the  first  day  of  the  session.  The  K.  B.  also,  in  Latless  v. 
Holmes,'  considered  the  rule  to  be  too  well  settled  to  be 
shaken,  and  that  the  court  could  not  take  notice  of  the 
great  hardship  of  the  case.  The  voice  of  reason  at  last 
prevailed,  and  by  the  statute  of  33  Geo.  III.  c.  13.  it  was 
declared,  that  statutes  are  to  have  effect  only  from  the  time 
they  receive  the  royal  assent,  and  the  former  rule  was  abo- 
lished, to  use  the  words  of  the  statute,  by  reason  of  “ its  great 
and  manifest  injustice.” 

There  is  a good  deal  of  hardship  in  the  rule  as  it  now 
stands,  both  here  and  in  England  ; for  a statute  is  to  ope- 
rate from  the  very  day  it  passes,  if  the  law  itself  does  not 


a 1 Lev,  91.  i 6 Bro.  P.  C,  55S.  e 4 Term,6i0. 
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establish  the  time.  It  is  impossible,  in  any  state,  and  par- 
ticularly in  such  a wide  spread  dominion  as  that  of  the  Uni- 
ted States,  to  have  notice  of  the  existence  of  the  law,  until 
some  time  ailer  it  has  passed.  It  would  be  no  more  than 
reasonable  and  just,  that  the  statute  should  not  be  deemed 
to  operate  upon  the  persons  and  property  of  individuals,  or 
impose  pains  and  penalties  for  acts  done  in  contravention 
of  it,  until  the  law  was  duly  promulgated.  The  rule,  how- 
ever, is  deemed  to  be  fixed  beyond  the  power  of  Judicial 
control,  and  no  time  is  allowed  for  the  publication  of  the 
law  before  it  operates,  when  the  statute  itself  gives  no  time. 
Thus,  in  the  case  of  the  brig  Ann,'  the  vessel  was  libelled 
and  condemned  for  sailing  from  Newburyport,  in  Massachu- 
■etts,  on  the  12th  of  January,  1808,  contrary  to  the  act  of 
Congress  of  the  9th  of  January,  1808,  though  it  was  admit- 
ted the  act  was  not  known  in  Newburyport  on  the  day  the 
brig  sailed.  The  court  admitted  that  the  objection  to  the 
forfeiture  of  the  brig  was  founded  on  the  principles  of  good 
sense  and  natural  equity ; and  that  unless  such  time  be  al- 
lowed as  would  enable  the  party,  with  reasonable  diligence, 
to  ascertain  the  existence  of  the  law,  an  innocent  man  might 
be  punished  in  his  person  and  property,  for  an  act  which 
was  innocent  for  aught  he  knew,  or  could,  by  possibility, 
have  known,  when  he  did  it.'’ 

The  code  Napoleon'  adopted  the  true  rule  on  this  sub- 
ject. It  declared,  that  laws  were  binding  from  the  moment 
their  promulgation  could  be  known,  and  that  the  promul- 
gation should  be  considered  as  known  in  the  department  of 
the  imperial  residence  one  day  after  that  promulgation,  and 
in  each  of  the  other  departments  of  the  French  empire. 


a 1 Galtimn,  6^. 

h Judge  LiviiigBloii,  in  1810,  held  that  tlie  embargo  law  of  Decem- 
ber, 1C07,  did  not  operate  upon  a vessel  which  sailed  from  Georgia 
on  the  I Hh  of  January,  1808,  before  notice  of  the  act  had  arrived. 
I P.iinr'i  Hep.  21. 
e Art.  I. 
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after  the  expiration  of  the  same  space  of  time,  augmented 
by  as  many  days  as  there  were  distances  of  twenty  leagues 
between  the  seat  of  government  and  the  place.  The  New- 
York  Revised  Statutes'  have  also  declared  the  very  equi- 
table rule,  that  every  law,  unless  a different  time  be  pre- 
scribed therein,  takes  effect  throughout  the  state,  on,  and 
not  before,  the  20th  day  after  the  day  ofiu  final  passage. 

If  the  statute  be  constitutional  in  its  character,  and  has 
duly  gone  into  operation,  the  next  inquiry  is  respecting  its 
meaning  ; and  this  leads  us  to  a consideration  of  the  esta- 
blished rules  of  construction,  by  which  its  sense  and  opera- 
tion are  to  be  understood. 

There  is  a material  distinction  between  public  and 
vate  statutes,  and  the  books  abound  with  cases  explaining 
this  distinction  in  its  application  to  particular  statutes.  It 
is  sometimes  difficult  to  draw  the  line  between  a public  and 
private  act,  for  statutes  frequently  relate  to  matters  and 
things  that  are  partly  public  and  partly  private.  Generally 
speaking,  statutes  are  public  ; and  a private  statute  may 
rather  be  considered  as  an  exception  to  a general  rule.  It 
operates  upon  particular  individuals,  or  upon  private  per- 
sons. It  is  said  not  to  bind  or  include  strangers  in  interest 
to  its  provisions,  and  they  are  not  bound  to  take  notice  of  a 
private  act,  even  though  there  be  no  general  saving  clause 
of  the  rights  of  third  persons.  This  is  a safe  and  just  rule 
of  construction  ; and  it  was  adopted  by  the  English  courts 
in  very  early  times,  and  does  great  credit  to  their  liberality 
and  spirit  of  justice.'’  It  is  supported  by  the  opinion  of 
Sir  Matthew  Hale,  in  Lucy  v.  Levington,^  where  he  lays 
^own  the  rule  to  be,  that  though  every  man  be  so  far  a party 
to  a private  act  of  parliament,  as  not  to  gainsay  it,  yet  be 
is  not  so  far  a party  as  to  give  up  his  interest.  To  take  the 


a Vol.  1. 157.  sec.  12. 

h 37  Hen.  VI.  15.  Bro.  Parliament,  pL  37.  B<meetVt  earn,  3$ 
and  36  Elie.  cited  in  Barrington' t caie,B  C».  138.  a. 
e 1 rent.  175. 
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case  stated  by  Sir  Matthew  Hale,  suppose  a statute  recites, 
that  whereat  there  was  a controversy  concerning  land 
between  A.  and  B,,  anti  enacts  that  A.  shall  enjoy  it,  this 
would  not  bind  the  interest  of  tliird  persons  in  that  land, 
because  they  are  not  strictly  parties  to  the  act,  but  stran- 
gers, and  it  would  be  manifest  injustice  that  the  statute 
should  affect  them.  This  rule,  as  to  the  limitation  of  the 
operation  of  private  statutes,  was  adopted  by  tlie  Supreme 
Court  of  New-York,  and  afterwards  by  the  Court  of  Errors, 
in  Jackson  v.  Catlin.'  It  is  likewise  a general  rule,  in  the 
interpretation  of  statutes  limiting  rights  and  interests,  not 
to  construe  them  to  embrace  the  sovereign  power  or  govern- 
ment, unless  the  same  be  expressly  named  therein,  or  in- 
tended by  necessary  implication.''  Private  statutes  are 
placed  under  another  limitation.  The  courts  of  justice  are 
bound,  ex  officio,  to  take  notice  of  public  acts  without  their 
being  pleaded,  for  they  are  part  of  the  general  law  of  the 
land,  which  all  persons,  and  particularly  tlie  judges,  are  pre- 
sumed to  know;  but  they  are  not  bound  to  take  notice  of 
private  acts,  unless  they  be  specially  pleaded,  and  shown  in 
proof,  by  the  party  claiming  the  effect  of  them. 

■ni«rori)M  The  title  of  the  act,  and  the  preamble  to  the  act,  are, 
•tiiMtet  speaking,  no  parts  of  it.  Tiicy  may  serve  to  show 

the  general  scope  and  purport  of  tlie  act,  and  the  induce- 
ments which  led  to  its  enactment.  They  ma}’,  at  times,  aid 
in  the  construction  of  it;  but  generally  they  are  very  loosely 
and  carelessly  inserted,  and  are  not  safe  expositors  of  the 
law.  The  title  frequently  alludes  to  the  subject  matter  of 
the  act  only  in  general  or  sweeping  terms,  or  it  alludes  onl^ 
to  a part  of  the  multifarious  matter  of  which  the  statute  is 
composed.  The  title,  as  it  was  observed  in  United  States 
V.  Fisher,'^  when  taken  in  connexion  with  other  parts,  may 


a 2 Johnton'i  Rep.  2G3.  8 Johnmn’i  Rep.  520.  S.  C. 

6 t Btacif.  Com.  2S1.  Comyn'M  Diff.  tit.  Rar/iomen/,  R.  8.  Story, 
J„  4 Jtfaton,  431. 

( t Cnmch,  386. 
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assist  in  removing  ambiguities  where  the  intent  is  not  plain  ; 
(or  when  the  mind  labours  to  discover  the  intention  of  the 
legislature,  it  seises  every  thing,  even  the  title,  from  which 
aid  can  be  derived.  So,  the  preamble  may  be  resorted  to 
in  order  to  ascertain  the  inducements  to  the  making  of  the 
statute  ; but  when  the  words  of  the  enacting  clause  are  clear 
and  positive,  recourse  must  not  be  had  to  the  preamble. 
Notwithstanding  that  Lord  Coke*  considers  the  preamble 
as  a key  to  open  the  understanding  of  the  statute,  Mr.  Bar- 
rington, in  his  Observations  on  the  Statutes,'’  has  shown, 
by  many  instances,  that  a statute  frequently  recites  that 
which  was  not  the  real  occasion  of  the  law,  or  states  that 
doubts  existed  as  to  the  law,  when,  in  fact,  none  had  ex- 
isted. The  true  rule  is,  as  was  declared  by  Mr.  J.  Duller 
in  Crespignt/  v.  JVittenoom,^  that  the  preamble  may  be 
resorted  to  in  restraint  of  the  generality  of  the  enacting 
clause,  when  it  would  be  inconvenient  if  not  restrained,  or 
it  may  be  resorted  to  in  explanation  of  the  enacting  clause, 
if  it  be  doubtful.  This  is  the  whole  extent  of  the  influence 
of  the  title  and  preamble  in  the  construction  of  the  statute. 
The  true  meaning  of  the  statute  is  generally  and  properly 
to  be  sought  from  the  body  of  the  act  itself.  But,  such  is 
the  imperfection  of  human  language,  and  the  want  of  tech- 
nical skill  in  the  makers  of  the  law,  that  statutes  often  give 
occasion  to  the  most  perplexing  and  distressing  doubts  and 
discussions,  arising  from  the  ambiguity  that  attends  them. 
It  requires  great  experience,  as  well  as  the  command  of  a 
perspicuous  diction,  to  frame  a law  in  such  clear  and  pre- 
cise terms  as  to  secure  it  from  ambiguous  expressions,  and 
from  all  doubt  and  criticism  upon  its  meaning. 

It  is  an  established  rule  in  the  exposif  >n  of  statutes,  that 
the  intention  of  the  lawgiver  is  to  be  deduced  from  a view 
of  the  whole,  and  of  every  part  of  a statute,  taken  and 


a Co.  Litt.  79.  a.  b P.  300.  c 4 TVrm,  793. 
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compared  together.  The  real  intention,  when  accurately 
ascertained,  will  always  prevail  over  the  literal  sense  of 
terms.  Scire  leges,  non  hoc  est  verba  earum  tencre  sed  vim 
ac  potettatem,  and  the  reason  and  intention  of  the  lawgiver 
will  control  the  strict  letter  of  the  law,  when  the  latter  would 
lead  to  palpable  injustice,  contradiction,  and  absurdity. 
This  was  the  doctrine  of  Modestinus,  Scaevola,  Paulus,  and 
Ulpianus,  the  most  illustrious  commentators  on  the  Roman 
law.*  When  the  words  are  not  explicit,  the  intention  is 
to  be  collected  from  the  occasion  and  necessity  of  the  law, 
from  the  mischief  felt,  and  the  remedy  in  view  ; and  the 
intention  is  to  be  taken  or  presumed,  according  to  what  is 
consonant  to  reason  and  good  discretion.  These  rules,  by 
which  the  sages  of  the  law,  according  to  Plowden,''  have 
ever  been  guided  in  seeking  for  the  intention  of  the  legisla- 
ture, are  maxims  of  sound  interpretation,  which  have  been 
accumulated  by  the  experience,  and  ratified  by  the  appro- 
bation of  ages. 

The  words  of  a statute  arc  to  be  taken  in  their  natural  and 
ordinary  signification  and  import ; and  if  technical  words 
are  used,  they  are  to  be  taken  in  a technical  sense.  A saving 
clause  in  a statute  is  to  be  rejected,  when  it  is  directly  repug- 
nant to  the  purview  or  body  of  the  act,  and  could  not  stand 
without  rendering  the  act  inconsistent  and  destructive  of 
itself.*  Lord  Coke,  in  Alton  Wood’s  case,"*  gives  a particular 
illustration  of  this  rule,  by  a case  which  would  be  false  doc- 
trine with  us,  but  which  serves  to  show  the  force  of  the  rule. 
Thus,  if  the  manor  of  Dale  be  by  express  words  given  by 
statute  to  the  king,  saving  the  right  of  all  persons  interested 
therein,  or  if  the  statute  vests  the  lands  of  A.  in  the  king, 
saving  the  rights  of  A.,  the  interest  of  the  owner  is  not 


a Dig.  3.^1.  Airf.lib.  27. 1.  13.2. 
b Pload.  Rep.  p.  205. 
c Plmed,b6b.  STbunton,  13 — 18. 
d I Co,  47.  a. 
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saved,  inasmuch  as  the  saving  clause  is  repugnant  to  the 
grsmt ; and  if  it  were  allowed  to  operate,  it  would  render 
the  grant  vain  and  nugatory.  But  there  is  a distinction  in 
some  of  the  books  between  a saving  clause  and  a proviso  in 
the  statute,  though  the  reason  of  the  distinction  is  not  very 
apparent.  It  was  held  by  all  the  barons  of  the  exchequer, 
in  the  case  of  The  Attorney  General  v.  The  Governor  and 
Company  of  Chelsea  Water  Works,^  that  where  the  proviso 
of  an  act  of  parliament  was  directly  repugnant  to  the  pur- 
view of  it,  the  proviso  should  stand,  and  be  held  a repeal  of 
the  purview,  because  it  speaks  the  last  intention  of  the  law- 
giver. It  was  compared  to  a will,  in  which  the  latter  part, 
if  inconsistent  with  the  former,  supersedes  and  revokes  it. 
But  it  may  be  remarked,  upon  this  case  of  Filzgdtbon,  that 
a proviso  repugnant  to  the  purview  of  the  statute,  renders  it 
equally  nugatory  and  void  as  a repugnant  saving  clause ; 
and  it  is  difficult  to  sec  why  the  act  should  be  destroyed  by 
the  one,  and  not  by  the  other,  or  why  the  proviso  and  the 
saving  clause,  when  inconsistent  with  the  body  of  the  act, 
should  not  both  of  them  be  equally  rejected.  There  is 
also  a technical  distinction  between  a proviso  and  an  excep- 
tion in  a statute.  If  there  be  an  exception  in  the  enacting 
clause  of  a statute,  it  must  be  negatived  in  pleading  ; but  if 
there  be  a separate  proviso,  that  need  not.'’ 

Several  acts  in  pari  materia,  and  relating  to  the  same 
subject,  are  to  be  taken  together,  and  compared,  in  the  con- 
struction of  them,  because  they  are  considered  as  having  one 
object  in  view,  and  as  acting  upon  one  system.  This  rule 
was  declared  in  the  cases  of  Rex  v.  Loxdall,  and  the  Earl 
of  Ailcsbury  v.  Patterson p-  and  the  rule  applies,  though 
some  of  the  statutes  may  have  expired,  or  are  not  referred 
to  in  the  other  acts.  The  object  of  the  rule  is  to  ascer- 
tain and  carry  into  effect  the  intention  ; and  it  is  to  be  in- 


a FUzg.  195.  4 Geo.  II. 
h .Abbot,  J.  1 Barn,  if  .‘lid.  99. 

c 1 Bvrr.  445.  Doug.  27.  See  also,  Femon't  Cate,  4 Co.  4. 
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ferred,  that  a code  of  statutes  relating  to  one  subject,  was 
governed  by  one  spirit  and  policy,  and  was  intended  to  be 
consistent  and  harmonious  in  its  several  parts  and  provi- 
sions. Upon  the  same  principle,  Avhenever  a power  is 
given  by  a statute,  every  thing  necessary  to  the  making  of 
it  effectual,  or  requisite  to  attain  the  end,  is  implied.  Quan- 
dc  lex  aliqtnd  concedit,  concedere  videtur  et  id,  perquod  de- 
venitur  ad  illud. 

Statutes  are  likewise  to  be  construed  in  reference  to  the 
principles  of  the  common  law,  for  it  is  not  to  be  presumed 
the  legislature  intended  to  make  any  innovation  upon  the 
common  law,  further  than  the  case  absolutely  required. 
This  has  been  the  language  of  the  courts  in  every  age  ; and 
when  we  consider  the  constant,  vehement,  and  exalted  eulo- 
gy which  the  ancient  sages  bestowed  upon  the  common  law, 
as  the  perfection  of  reason,  and  the  best  birthright  and  no- 
blest inheritance  of  the  subject,  we  cannot  be  surprised  at 
the  great  sanction  given  to  this  rule  of  construction.  It  was 
observed  by  the  judges,  in  the  case  of  StoioeU  v.  Zouch,* 
that  it  was  good  for  the  expositors  of  a statute  to  approach 
as  near  as  they  could  to  the  reason  of  the  common  law ; and 
the  resolution  of  the  barons  of  the  exchequer,  in  Heydon's 
case,’’  was  to  this  effect.  For  the  sure  and  true  interpreta- 
tion of  all  statutes,  whether  penal  or  beneficial,  four  things 
are  to  be  considered  : What  was  the  common  law  before 
the  act ; what  was  the  mischief  against  which  the  common 
law  did  not  provide  ; what  remedy  the  parliament  had  pro- 
vided to  cure  the  defect ; and  the  true  reason  of  the  reme- 
dy. It  was  held  to  be  the  duty  of  the  judges,  to  make  such 
a construction  as  should  repress  the  mischief,  and  advance 
the  remedy. 

In  the  construction  of  statutes,  the  sense  which  the  con- 
temporary members  of  the  profession  had  put  upon  them, 
is  deemed  of  some  importance,  according  to  the  maxim  that 


a Ploied.  3fi5.  6 3 Co.  7. 
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eontemporanca  exporitio  est  fortissima  in  lege.  Statutes 
that  are  remedial  and  not  penal,  arc  to  receire  an  equita- 
ble interpretation,  by  which  the  letter  of  the  act  is  some- 
times restrained,  and  sometimes  enlarged,  so  as  more  efiec- 
tually  to  meet  the  beneficial  end  in  view,  and  prevent  a 
failnre  of  the  remedy.  This  may  be  illustrated  in  the  case 
of  the  registry  acts,  for  giving  priority  to  deeds  and  mort- 
gages, according  to  the  dates  of  the  registry.  If  a person 
claiming  under  a registered  deed  or  mortgage,  had  notice  of 
the  unregistered  prior  deed  when  he  took  his  deed,  and  pro- 
cured the  registry  of  it  in  order  to  defeat  the  prior  deed,  he 
shall  not  prevail  with  his  prior  registry,  because  tliat  would 
be  to  counteract  the  intent  and  policy  of  the  statutes,  which 
were  made  to  prevent  and  not  to  uphold  frauds.  Statutes 
are  sometimes  merely  directory,  and,  in  that  case,  a breach 
of  the  direction  works  no  forfeiture  or  invalidity  of  the  thing 
done ; but  it  is  otherwise  if  the  statute  be  imperative. 

If  an  act  be  penal  and  temporary  by  the  terms  or  na- 
ture of  it,  the  party  offending  must  be  prosecuted  aud 
punished  before  the  act  expires,  or  be  repealed.  Though 
the  offence  be  committed  before  the  expiration  of  tlie  act, 
the  party  cannot  be  punished  after  it  has  expired,  unless  a 
particular  provision  be  made  by  law  for  the  purpose.*  If  a 
statute  be  repealed,  and  afierwards  the  repealing  act  be  re- 


a Miller’s  case,  1 Wm.  Blackt.  Rep.  451.  The  Irresistible,  7 
Wheaicn,  S61.  The  United  States  v.  Passmore,  4 Dallas,yii.  The 
State  V.  Cole,  2 JU‘Cord’t  Rep,  1.  Anon,  t WaeKit^ton't  CircuU  R. 
84.  The  State  v.  The  Tombockbeo  Bank,  1 Stevoart'e  Ala.  R.  347. 
The_same  as  to  judicial  proceedings  begun  under  an  act  and  not 
finished  when  it  is  repealed.  They  cannot  bo  pursued.  I JF.  Blacks. 
451.  4 Yates,  392.  Wharton's  Dig.  569,  n.  6.  But  it  seems,  that 
a seaman  in  the  navy,  put  under  arrest  before  bis  term  of  service 
expired,  may  be  retained  fur  trial  by  a court  martial  after  his  term 
has  expired.  This  rule  of  construction  is  indispensable  to  the  disci- 
pline of  the  navy.  Case  of  Walker  on  hab.  carp.  The  American 
Jurist,  No.  6.  p.  2C1. 
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pealed,  this  revives  the  original  act  ;*  and  if  a statute  be  tem- 
porary and  limited  to  a given  number  of  years,  and  before 
the  expiration  of  the  time  it  be  continued  by  another  act,  it 
was  formerly  a question  under  which  statute  acts  and  pro- 
ceedings were  to  be  considered  as  done.  In  the  case  of 
The  College  of  Physicians,''  it  was  declared,  that  if  a statute 
be  limited  to  seven  years,  and  afterwards  by  another  statute 
be  made  perpetual,  proceedings  ought  to  referred  to  the  last 
statute,  as  being  the  one  in  force.  But  this  decision  was 
erroneous,  and  contrary  to  what  had  been  said  by  Popham, 
Cb.  J.,  in  Dingley  v.  Moor,^  and  all  acts,  civil  and  criminal, 
nre  to  be  charged  under  the  authority  of  the  first  act.  Thus, 
in  the  case  of  Rex  v.  Morgan,'^  on  an  indictment  for  perjury, 
in  an  affidavit  to  hold  to  bail,  it  was  laid  to  have  been  taken 
by  virtue  of  the  statute  of  12  Geo.  I.,  which  was  a tempora- 
ry law  for  five  years,  and  which  was  afterwards,  and  before 
the  expiration  of  it,  continued  by  the  act  of  5 Geo.  II.,  with 
some  alterations.  Lord  Chief  Justice  Hardwickesaid,  that 
when  an  act  was  continued  by  a subsequent  act,  every  body 
was  estopped  to  say  the  first  act  was  not  in  force  ; and  as 
the  act  in  question  was  not  altered  in  respect  to  bail,  the  of- 
fence was  properly  laid  to  have  been  done  against  the  first 
act.  In  Shipman  v.  Henbesl,"  the  King’s  Bench  held, 
that  if  a statute  he  permitted  even  to  expire,  and  be  after- 
wards revived  by  another  statute,  the  law  derives  its  force 
from  the  first  statute,  which  is  to  be  considered  as  in  opera- 
tion by  means  of  the  revival.  If,  however,  a temporary  act 
be  revived  after  it  has  expired,  the  intermediate  time  is  lost, 
without  a special  provision  reaching  to  the  intermediate 
time. 


a 2 Init.  686.  The  Revised  Statutes  of  Illinois,  published  in  1829, 
abolished  the  rule  of  the  common  law,  stated  in  the  text,  as  to  the 
constructive  revival  of  repealed  statutes.  # 

b LiUlelon’t  Rep.  212. 
c Cro,  KHz.  750. 
tl  Sir.  1066. 
t 4 Term,  109. 


Digilized  by  Google 


Lecture  XX.j 


MUNICIPAL  LAW. 


467 


If  a statute  inflicts  a penalty'  for  doing  an  act,  the  penalty 
implies  a prohibition,  and  the  thing  is  unlawful,  though  there 
be  no  prohibitory  words  in  the  statute.  Lord  Holt,  in 
Bartlett  v.  Viner,'  applied  this  rule  to  the  case  of  a statute 
inflicting  a penalty  for  making  a particular  contract,  such  as 
a simoniacal  or  usurious  contract ; and  he  held,  that  the  con- 
tract was  void  under  the  statute,  though  there  was  a penalty 
imposed  for  making  it.  The  principle  is  now  settled,  that 
the  statutory  prohibition  is  equally  eflicacious,  and  the  ille- 
gality of  a breach  of  the  statute  the  same,  whether  a thing 
be  prohibited  absolutely  or  only  under  a penalty.*’  The 
New-York  Revised  Statutesr  make  the  doing  an  act  contrary 
to  a statute  prohibition  a misdemeanor,  though  no  penalty 
be  imposed.  Whether  any  other  punishment  can  be  in- 
flicted than  the  penalty  given  by  the  statute,  has  been  made 
a serious  question.'  The  Court  of  K.  B.,  in  Rex  v.  Rob- 
iruon,'^  laid  down  this  distinction,  that  where  a statute 
created  a new  offence,  by  making  nnlawful  what  was  lawful 
before,  and  prescribed  a particular  sanction,  it  must  be  pur- 
sued, and  none  other;  but  where  the  oflence  was  punisha- 
ble at  common  law,  and  the  statute  prescribed  a particular 
remedy,  the  sanction  was  cumulative,  and  did  not  take 
away  the  common  law  punishment,  and  either  remedy 
night  be  pursued.  The  same  distinction  had  been  declared 
long  before and  the  proper  inquiry  in  such  cases  is,  was 
the  doing  of  the  thing,  for  which  the  penalty  is  inflicted,  law- 
ful or  unlawful,  before  the  passing  of  the  statute  ? If  it  was 
no  offence  before,  the  parly  offending  is  liable  to  the  pe- 
nalty, and  to  nothing  else.  The  distinction  between  statu- 
tory ofiences,  which  are  mala  prohibiia  only,  or  inse, 
is  now  exploded,  and  a breach  of  the  statute  law,  in  either 


a Carth,  S5 1.  Skinner,  3‘23. 
b Beusley  v.  Bignold,  5 B.  d:  Aid.  335. 
c Vol.  3.  696.  sec.  39. 
d 2 Burr.  799. 

< Castle’s  case,  Cro.  J.  644.  Regina  v.  Wigg,  2 Salk,  460. 
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case,  is  equally  unlatvful,  and  equally  a breach  of  duty ; 
and  no  agreement,  founded  on  the  contemplation  of  either 
class  of  offences,  will  be  enforced  at  law  or  in  equity,* 

There  are  a number  of  other  rules,  of  minor  importance,  re- 
lative to  the  construction  of  statutes,  and  it  will  be  sufficient 
to  observe,  generally,  that  the  great  object  of  the  maxims 
of  interpretation  is,  to  discover  the  true  Intention  of  the  law ; 
and  whenever  that  intention  can  be  indubitably  ascertained, 
and  it  be  not  a violation  of  constitutional  right,  the  courts 
are  bound  to  obey  it,  whatever  may  be  their  opinion  of  its 
wisdom  or  policy.  But  it  would  be  quite  visionary  to 
expect,  in  any  code  of  statute  law',  such  precision  of  thought 
and  perspicuity  of  language,  as  to  preclude  all  uncertsunty 
as  to  the  meaning,  and  exempt  the  community  from  the  evils 
of  vexatious  donbts  and  litigious  interpretations.  Lord 
Coke  complained'’  that  in  his  day  great  questions  had  often- 
times arisen  “ upon  acts  of  parliament,  overladen  with  pro- 
visoes and  additions,  and  many  times  on  a sudden  penned  or 
corrected,  by  men  of  none,  or  very  little  judgment  in  law.” 
Various  and  discordant  readings,  glosses,  and  commen- 
taries, will  inevitably  arise  in  the  progress  of  time,  and,  per- 
haps, as  often  from  the  want  of  skill  and  talent  in  those  who 
cnininent,  as  in  those  who  make  Uie  law.  Though  the 
French  codes,  digested  under  the  revolutionary  authority, 
are  distinguished  for  sententious  brevity,  there  are  numer- 
ous volumes  of  French  reports  already  extant,  upon  doubtful 
ami  difficult  questions,  arising  within  a few  years  after  those 
codes  were  prouiulgated'. 


a Aubert  v.  Mazo,  2 If.  ir  Puller,  371.  Cannon  r.  Bryce,  i B.  tf 
JIM.  179.  Daniels  <r  14  l'e$ey,  191. 

6 Pref.  to  2 Co. 

c The  Journal  tlu  Palais,  /irctentunl  la  .TurUprudtnce  de  la  Cfoirde 
Cassatioti,  el  des  Coun  Bnijnlet,  lur  I’applicatiun  dc  tom  let  Codes 
f)rant;ah  avx  qve.diont  ilouleuseset  diJJicUet,  had  amounted,  in  1818,  to 
6lly  volumes  and  upwards.  From  the  time  of  the  French  revolution, 
down  to  1828,  there  were  lOO  volumes  of  statutory  law  made  in 
France. 
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The  Emperor  Justinian,  in  one  of  the  edicts  which  he 
published  in  confirmation  of  the  authority  of  the  Pandects, 
and  prefixed  to  that  work,  expressly  prohibited  the  civilians 
of  his  time,  and  those  of  all  future  ages,  from  writing  any 
commentary  upon  his  laws.*  The  history  of  Justinian’s 
reign  shows  the  folly  and  absurdity  of  this  attempt  to  bar  all 
future  innovation.  Greater  changes  took  place  in  a few 
years  in  the  laws  and  jurisprudence  of  Justinian,  said  Mon- 
tesquieu, than  in  the  three  hundred  years  of  the  French 
monarchy  immediately  preceding  bis  time ; and  those 
changes  were  so  incessant  and  so  trifling,  that  the  incon- 
stancy of  the  emperor  can  only  be  explained  by  having  re- 
course to  the  secret  history  of  Procopius,  where  he  is 
charged  witli  having  sold  equally  his  Judgments  and  his 
laws.’' 


a Serunda  Prafatio  Digettorum,  sec.  21. 
b Grandeur  dee  Rnmaim  el  leur  Decadence,  c.  20. 
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OF  REPORTS  OF  JUDICIAL  DECISIONS. 

Having  considered  the  nature  and  force  of  written 
law,  and  the  general  rules  which  are  applied  to  the  inter- 
pretation of  statutes  ; we  are  next  to  consider  the  charac- 
ter of  unwritten,  or  common  law,  and  the  evidence  by  which 
its  existence  is  duly  ascertained. 

The  common  law  includes  those  principles,  usages,  and 
rules  of  action,  applicable  to  the  government  and  security 
of  person  and  property,  which  do  not  rest  for  their  autho- 
rity upon  any  express  and  positive  declaration  of  the  will 
of  the  legislature.  According  to  the  observation  of  an  emi- 
nent English  judge,*  statute  law  is  the  will  of  the  legisla- 
ture in  writing,  and  the  common  law  is  nothing  but  statutes 
worn  out  by  time  ; and  all  the  law  began  by  consent  of  the 
legislature. 

This  is  laying  down  the  origin  of  the  common  law  rather  sourc.  orii. 
too  strictly.  A great  proportion  of  the  rules  and  maxims 
which  constitute  the  immense  code  of  the  common  law, 
grew  into  use  by  gradual  adoption,  and  received,  from  time 
to  time,  the  sanction  of  the  courts  of  justice,  without  any 
legislative  act  or  interference.  It  was  the  application  of 
the  dictates  of  natural  justice,  and  of  cultivated  reason,  to 
particular  cases.  In  the  just  language  of  Sir  Matthew 
Hale,’’  the  common  law  of  England  is  “ not  the  product 
of  the  wisdom  of  some  one  man,  or  society  of  men,  in  any 
one  age  ; but  of  the  wisdom,  counsel,  experience,  and  ob- 


a Lord  Chief  Justice  Wilmot,  2 Wilt.  Rep.  348.  351. 
6 Preface  to  Rolle't  Abridgment. 
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lervation,  of  many  ages  of  wise  and  observing  men.”  And 
his  further  remarks  on  this  subject  would  be  well  worthy  the 
consideration  of  those  bold  projectors,  who  can  think  of 
striking  off  a perfect  code  of  law  at  a single  essay.  " Where 
the  subject  of  any  law  is  single,  the  prudence  of  one  age 
may  go  far  at  one  essay  to  provide  a fit  law  ; and  yet,  even 
in  the  wisest  provisions  of  that  kind,  experience  shows  us, 
that  new  and  unthought  of  emergencies  ofien  happen,  that 
necessarily  require  new  supplements,  abatements,  or  expla- 
nations. But  the  body  of  laws,  that  concern  the  common 
jusdce  applicable  to  a great  kingdom,  is  vast  and  compre- 
hensive, consists  of  infinite  particulars,  and  must  meet  with 
various  emergencies,  and  therefore  requires  much  time, 
and  much  experience,  as  well  as  much  wisdom  and  prudence, 
successively  to  discover  defects  and  inconveniences,  and 
to  apply  apt  supplements  and  remedies  for  them  ; and  such 
are  the  common  laws  of  England,  namely,  the  productions 
of  much  wisdom,  time  and  experience.”* 

But  though  the  great  body  of  the  common  law  consists 
of  a collection  of  principles,  to  be  found  in  the  opinions  of 
sages,  or  deduced  from  universal  and  immemorial  usage, 
and  receiving  progressively  the  sanction  of  the  courts  ; it  is, 
nevertheless,  true,  that  the  common  law,  as  far  as  it  is  ap- 
plicable to  our  situation  and  government,  has  been  re- 
cognised and  adopted,  as  one  entire  system,  by  the  consti- 
tutions of  Massachusetts,  New-York,  New-Jersey,  and  Ma- 
ryland. It  has  been  assumed,  or  declared  by  statute,  with 
the  like  modifications,  as  the  law  of  the  land  in  every 


a Cicero  in  like  maoDcr  ascribed  the  excellent  Institutes  of  the 
Roman  republic  to  the  gradual  and  successive  improvements  of  time 
and  experience  ; and  he  held,  tbat  no  one  mind  was  equal  to  the  task. 
JVbstra  rttpablica  non  unttw  esset  ing-mio  ted  multorum  ; nec  tout 
hominit  vita  ted  alitjuoi  conatilula  lacuiii  el  celalibut — nerjue  cuncta  in- 
genia  conlala  in  unum  latdwn  paste  uno  tempore  providere,  ut  owutia 
complecUrenlur  tine  rerum  utu  et  eelutlale.  De  Repub,  lib.  3.  I. 
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state.*  It  has  been  decided,  that  even  English  statutes  pass- 
ed before  the  emigration  of  our  ancestors,  and  applicable  to 
our  situation,  and  in  amendment  of  the  law,  constitute  a 
part  of  the  common  law  of  this  country.'’ 

The  best  evidence  of  the  common  law  is  to  be  found  in  f*”” "•** 
the  decisions  of  the  courts  of  justice,  contained  in  nu- 
merous volumes  of  reports,  and  in  the  treatises  and  di- 
gests of  learned  men,  which  have  been  multiplying  from 
the  earliest  periods  of  the  English  history  down  to  the 
present  time.  The  reports  of  Judicial  decisions  con- 
tain the  most  certain  evidence,  and  the  most  authori- 
tative and  precise  application  of  the  rules  of  common 
law.  Adjudged  cases  become  precedents  for  future  ca- 
ses resting  upon  analogous  facts,  and  brought  within 
the  same  reason  ; and  the  diligence  of  counsel,  and  the  la- 
bour of  judges,  are  constantly  required,  in  the  study  of  the 
reports,  in  order  to  understand  accurately  their  import,  and 
the  principles  they  establish.  But  to  attain  a competent 
knowledge  of  the  common  law  in  all  its  branches,  has  now 
become  a very  serious  undertaking,  and  it  requires  steady 
and  lasting  perseverance,  in  consequence  of  the  number  of 
books  which  beset  and  encumber  the  path  of  the  student." 


a The  Rented  SUUutet  oj  Jllinou,  published  in  1829,  declared, 
that  the  common  law  of  England,  and  English  statutes  of  a ge- 
neral nature  made  in  aid  of  it,  prior  to  the  fourth  year  of  James  I., 
with  the  exception  of  those  concerning  usury,  were  to  be  rules  of  de- 
cision until  repealed.  In  1817,  the  common  law  was  adopted  by 
statute  in  the  state  of  Indiana  ; and  it  is  understood,  that  the  com- 
mon law  and  the  statute  law  of  England,  down  to  the  year  1776,  and 
applicable  to  their  constitution  and  circumstances,  are  the  law  in  the 
state  of  Mississippi. 

b Patterson  v.  Winn,  5 Petere'  U.  S.  Rep.  233.  Sackett  v.  Sack- 
ett,  8 Pick,  309. 

c The  number  of  volumes  of  English  reports,  exclusive  of  reports 
relating  to  the  courts  of  admiralty,  elections,  settlement  cases,  and 
Irish  reports,  amount  at  present,  (1826)  to  364,  and  to  render  their 
contents  accessible,  the  digested  indexes  of  the  modern  reports 
VoL.  I.  60 
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Tbe  grievance  is  constantly  growing,  for  the  number  of 
periodical  law  reports  and  treatises  which  issue  from  the 
English  and  American  press,  is  continually  increasing ; and 
if  we  wish  to  receive  assistance  from  the  commercial  sys^ 
terns  of  other  nations,  and  to  become  acquainted  with  the 
principles  of  the  Roman  law,  as  received  and  adopted  in 
continental  Europe,  we  are  still  in  greater  danger  of  being 
confounded,  and  of  having  our  fortitude  subdued,  by  the 
immensity  and  variety  of  tlie  labours  of  tlie  civilians.*  It  is 
necessary  that  the  student  should  exercise  much  discretion 
and  skill,  in  the  selection  of  the  books  which  he  is  to  peruse. 
To  encounter  tbe  whole  mass  of  law  publications  in  suc- 
cession, if  practicable,  would  be  a melancholy  waste  or  mis- 
application of  strength  and  time. 


amount  to  33  volumes.  Tlie  text  books,  or  treatises,  amount  to  184 
volumes,  and  Uie  digests  and  abridgments  to  67  volumes,  making,  in 
the  whole,  a copious  library  of  648  volumes,  in  addition  to  the  statute 
law.  See  Humphreyt  on  Real  Property,  p.  1 63.  Te  these  we  may 
add  upwards  of  200  volumes  of  American  reports,  treatises,  and 
digests. 

a M.  Camus  annexed  to  his  Letlret  ear  la  Prqfeuion  d'Avoeat,  a 
catalogue  of  select  books  for  a lawyer’s  library,  and  which  he  deemed 
the  most  useful  to  possess  and  understand ; and  that  catalogue,  in 
the  edition  of  1772,  included  near  2,000  volumes,  and  many  of  them 
ponderous  folios,  and  not  one  of  them  had  any  thing  to  do  with  the 
English  statute  or  common  law.  It  is  now  a complaint  in  France, 
that  the  crowd  of  reports  of  decisions  encumber  the  law  libraries ; 
and  M.  Dupin,  in  his  Jurieprudence  dee  ArreU,  edit.  1822,  alludes  to 
the  immensity  of  such  collections,  and  the  great  abuses  to  which  that 
species  of  jurisprudence  is  subject.  His  select  law  library,  for  the 
use  of  law  students  and  young  advocates,  contained  343  volumes. 
One  great  abuse  in  the  practice  of  reporting  is,  that  there  is  no  very 
careful  selection  of  decisions  which  are  only  worthy  to  be  reported, 
but  every  adjudication,  though  upon  common-place  learning,  and  upon 
points  which  have  been  again  and  again  decided,  is  usually  given  in 
one  promiscuous  mass.  Lord  Bacon,  in  his  proposition  for  the 
amendment  of  the  law,  wisely  recommended  “ that  homonymice,  as 
Justinian  called  them,  that  is,  cases  merely  of  iteration  and  repetition, 
be  purged  away.” 
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Lord  Bacon,  in  the  aphorisms  annexed  to  his  treatise  De 
augmenli*  Snentiarum,  speaks  of  the  necessity  of  a revi- 
sion and  digest  of  the  law,  in  order  to  restore  it  to  a sound 
and  profitable  state,  whenever  there  has  arisen  a vast  accu- 
mulation of  volumes,  throwing  the  system  into  confusion 
and  uncertainty.  The  evils  resulting  from  an  indigestible 
heap  of  laws,  and  legal  authorities,  are  great  and  manifest. 
They  destroy  the  certainty  of  the  law,  and  promote  litiga- 
tion, delay,  and  subtilty.  The  professors  of  the  law  cannot 
afford  the  expense  and  time  necessary  to  collect  and  study 
the  volumes,  and  they  are  obliged  to  rely  too  much  on  the 
second-hand  authority  of  digests — ipK  admeatvs,  cum  tot 
librot  perlegere  et  vincerc  non  possit,  compendia  tectatur 
— glot$a  fortatse  aliqua  bona.'  The  period  anticipated 
by  Lord  Bacon  seems  now  to  have  arrived.  The  spirit  of 
the  present  age,  and  the  cause  of  truth  and  justice,  require 
more  simplicity  in  the  system,  and  that  the  text  authori- 
ties should  be  reduced  within  the  manageable  limits  ; and  a 
new  digest  of  the  whole  body  of  the  American  common 
law,  upon  the  excellent  model  of  Comyn’s  Digest,  and  ex- 
ecuted by  a like  master  artist,  retaining  what  is  applica- 
ble, and  rejecting  every  thing  that  is  obsolete  and  inappli- 
cable to  our  institutions,  would  be  an  immense  public  bless- 
ing, 

A solemn  decision  upon  a point  of  law,  arising  in  any 
given  case,  becomes  an  authority  in  a like  case,  because  it 
is  the  highest  evidence  which  we  can  have  of  the  law  appli- 
cable to  the  subject,  and  the  judges  are  bound  to  follow  that 
decision  so  long  as  it  stands  unreversed,  unless  it  can  be 
shown  that  the  law  was  misunderstood  or  misapplied  in  that 
particular  case.  If  a decision  has  been  made  upon  solemn 
argument  and  mature  deliberation,  the  presumption  is  in 


a Baccm*9  Aphoritms.,  Dc  arcumuiatione  legwn  nimin^  Aph.  No. 
53 — 58.  De  novu  digetiu  Aph.  No.  59 — 64,  De  tcriptoribue 

authtnlitut  Aph.  No.  78. 
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favour  of  its  correctness  ; and  the  community  liave  a right 
to  regard  it  as  a just  declaration  or  exposition  of  the  law, 
and  to  regulate  their  actions  and  their  contracts  by  it.  It 
would  therefore  be  extremely  inconvenient  to  the  public,  if 
precedents  were  not  duly  regarded,  and  pretty  implicitly 
followed.  It  is  by  the  notoriety  and  stability  of  such  rules, 
that  professional  men  can  give  safe  advice  to  those  who  con- 
sult them ; and  people  in  general  can  venture  with  confi- 
dence to  buy,  and  to  trust,  and  to  deal  with  each  other.*  If 
judicial  decisions  were  to  be  lightly  disregarded,  we  should 
disturb  and  unsettle  the  great  landmarks  of  property. 
When  a rule  has  been  once  deliberately  adopted  and  declar- 
ed, it  ought  not  to  be  disturbed,  unless  by  a court  of  appeal 
or  review,  and  never  by  the  same  court,  except  for  very  cogent 
reasons,  and  upon  a clear  manifestation  of  error  ; and  if 
the  practice  were  otherwise,  it  would  be  leaving  us  in  a 
state  of  perplexing  uncertainty  as  to  the  law.**  The  lan- 
guage of  Sir  William  Jones*  is  exceedingly  forcible  on  this 
point.  “ No  man,”  says  he,  “ who  is  not  a lawyer,  would 
ever  know  how  to  act ; and  no  man  who  is  a lawyer  would, 
in  many  instances,  know  what  to  advise,  unless  courts  were 
bound  by  authority  as  firmly  as  the  Pagan  deities  were 
supposed  to  be  bound  by  the  decrees  of  fate.” 

Throughout  the  whole  period  of  the  Year  Books,  from  the 
reign  of  Ed.  III.  to  that  of  Hen.  VII.,  the  judges  were  inces- 
santly urging  the  sacredness  of  precedents,  and  that  a coun- 
sellor was  not  to  be  heard  who  spoke  against  them,  and  that 
they  ought  to  judge  as  the  ancient  sages  taught.  If  we 
judge  against  former  precedents,  said  Ch.  J.  Prisot,'*  it  will 
be  a bad  example  to  the  barristers  and  students  at  law,  and 
they  will  not  give  any  credit  to  the  books,  or  have  any  faith 
ill  them.  So  the  Court  of  King’s  Bench  observed,  in  the 
lime  of  James  I.,*  that  the  point  which  had  been  often  ad- 


a 16  JohnMon,  40?.  d 33  Hfn.  VI.  41. 

6 20  Jnhnson,  722.  e Cro.  Ja€,  527. 

c Jonet'  Ettay  on  Bailmmt,  p.  46. 
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judged  ought  to  rest  in  peace.  The  inviolability  of  prece- 
dents was  thus  inculcated  at  a period  which  we  have  been 
accustomed  to  regard  as  the  infancy  of  our  law,  with  as 
much  xeal  and  decision  as  at  any  subsequent  period. 

But  1 wish  not  to  be  understood  to  press  too  strongly  the 
doctrine  of  ttare  decitit,  when  I recollect  that  there  are  one 
thousand  cases  to  be  pointed  out  in  the  English  and  Ameri- 
can books  of  reports,  which  havebeen  overruled,  doubted,  or 
limited  in  their  application.  It  is  probable  that  the  records  of 
many  of  the  courts  in  this  country  are  replete  with  hasty  and 
crude  decisions  ; and  such  cases  ought  to  be  examined  with- 
out fear,  and  revised  widiout  reluctance,  rather  than  to 
have  the  character  of  our  law  impaired,  and  the  beauty  and 
harmony  of  the  system  destroyed  by  the  perpetuity  of  error. 
Even  a series  of  decisions  are  not  always  conclusive  evi- 
dence of  what  is  law  ; and  the  revision  of  a decision  very 
often  resolves  itself  into  a mere  question  of  expediency,  de- 
pending upon  the  consideration  of  the  importance  of  cer- 
tainty in  the  rule,  and  the  extent  of  property  to  be  affected 
by  a change  of  it.  Lord  Mansfield  frequently  observed, 
that  the  certainty  of  a rule  was  oflen  of  much  more  impor- 
tance in  mercantile  cases  than  the  reason  of  it,  and  that  a 
settled  rule  ought  to  be  observed  for  the  sake  of  property  ; 
and  yet,  perhaps,  no  English  judge  ever  made  greater  inno- 
vations and  improvements  in  the  law,  or  felt  himself  less 
embarrassed  with  the  disposition  of  the  elder  cases  when 
they  came  in  bis  way,  to  impede  the  operation  of  his  en- 
lightened and  -cultivated  judgment.  His  successor.  Lord 
Kenyon,  acted  like  a Roman  dictator,  appointed  to  recall 
and  reinvigorate  the  ancient  discipline.  He  controlled  or 
overruled  several  very  important  decisions  of  Lord  Mans- 
field, as  dangerous  innovations,  and  on  the  ground  that 
they  had  departed  from  the  precedents  of  former  times,  and 
disturbed  the  land-marks  of  property,  and  had  unauthori- 
zedly  superadded  equity  powers  to  a court  of  law.  “ It  is 
my  wish  and  my  comfort,”  said  that  venerable  judge,  “ to 
stand  super  anliquut  vias.  I cannot  legislate,  but  by  my 
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industry  I can  discover  what  our  predecessors  have  done, 
and  I will  tread  in  their  footsteps.”  The  English  courts 
seem  now  to  consider  it  to  be  their  duty  to  adhere  to  the 
authority  of  adjudged  cases,  when  they  have  been  so  clearly, 
and  so  often,  or  so  long  established,  as  to  create  a practical 
rule  of  property,  notwithstanding  they  may  feel  the  hard- 
ship, or  not  perceive  the  reasonableness  of  the  rule.  There 
is  great  weight  in  the  maxim  of  Lord  Bacon,'  that  optima  est 
lex,  qua  minimum  rdinquit  arbitrio  judicis ; optimus 
judex,  qui  minimum  sibi.  The  great  difficulty  as  to  cases, 
consists  in  making  an  accurate  application  of  the  general 
principle  contained  in  them  to  new  cases,  presenting  a change 
of  circumstances.  If  the  analogy  be  imperfect,  the  appli- 
cation may  be  erroneous.  The  expressions  of  every  judge 
must  also  be  taken  with  reference  to  the  case  on  which  he 
decides  ; we  must  look  to  the  principle  of  the  decision,  and 
not  to  the  manner  in  which  the  case  is  argued  upon  the 
bench,  otherwise  the  law  will  be  thrown  into  extreme  con- 
fusion.*' The  exercise  of  sound  judgment  is  as  necessary 
in  the  use,  as  diligence  and  learning  are  requisite  in  the  pur- 
suit, of  adjudged  cases.' 

Considering  the  influence  of  manners  upon  law,  and  the 
force  of  opinion,  which  is  silently  and  almost  insensibly  con- 
trolling the  course  of  business  and  the  practice  of  the  courts, 
it  is  impossible  that  the  fabric  of  our  jurisprudence  should 


a Bacon’t  Workt,  vol.  7.  448.,  Aphor.  46, 
b BM,  Ch.  J.  2 Bin?.  229. 

c M.  Dupin,  iu  liis  Juruprudmee  du  Arrets,  has  givoo  us  many 
excellent  rules  and  observations,  on  the  value,  and  on  the  abuse  or  the 
authority  of  reports  of  judicial  decisions.  He  admits  the  force  ol* 
them  when  correctly  stated,  and  applied  with  discernment  and  so- 
briety ; and  that  they  have  the  force  of  law  when  there  has  been  a 
series  of  uniform  decisions  on  the  same  point,  because  they  then  be- 
come conclusive  evidence  of  the  law.  The  immense  collection  by 
M.  Merlin,  in  his  Repertoire,  and  especially  in  his  Quettions  de  Droit, 
he  would  say,  had  the  stamp  of  I’apinian,  if  it  were  permitted  to  com- 
pare any  lawyer  to  Papinian. 
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not  exhibit  deep  traces  of  the  progress  of  society,  as  well  as 
of  the  footsteps  of  time.  The  ancient  reporters  are  going 
very  fast  not  only  out  of  use,  but  out  of  date,  and  almost 
out  of  recollection.  The  modem  reports,  and  the  latest  of 
the  modern,  are  the  most  useful,  because  they  contain  the 
last,  and,  it  is  to  be  presumed,  tbe  most  correct  exposition  of 
the  law,  and  the  most  judicious  application  of  abstract  and 
eternal  principles  of  right  to  the  refinements  of  property. 
They  are  likewise  accompanied  by  illustrations  best  adapted 
to  the  inquisitive  and  cultivated  reason  of  the  present  age. 
But  the  old  reporters  cannot  be  entirely  neglected,  and  I 
shall  devote  the  remainder  of  this  lecture  to  a short  histori- 
cal review  of  the  principal  reporters  prior  to  the  present 
times.  No  one  ought  to  read  a book,  said  M.  Lami,*  (and 
the  remark  has  peculiar  application  to  law  books,)  unless 
he  knows  sometliing  of  the  author,  ami  when  he  wrote, 
and  the  character  of  the  work,  and  the  character  of  the  edi- 
tion. 

For  the  sake  of  perspicuity  and  convenient  arrangement, 
we  will  divide  the  reports  into  two  classes  : those  that  pre- 
ceded, and  tliose  that  are  subsequent  to  tbe  year  1688.  I 
select  that  period,  because  the  distinction  between  the  old 
and  new  law  seems  then  to  be  more  distinctly  marked. 
The  cumbersome  and  oppressive  appendages  of  the  feudal 
tenures  were  abolished  in  the  reign  of  Charles  II.,  and  tbe 
spirit  of  modern  improvement,  and  of  commercial  policy, 
began  then  to  be  more  sensibly  felt,  and  more  actively  dif- 
fused. The  appointment  of  that  great  and  honest  lawyer. 
Lord  Holt,  to  the  station  of  chief  justice  of  the  King’s 
Bench,  gave  a new  tone  and  impulse  to  the  vigour  of  the 
common  law.  The  despotism  of  the  Stuarts  was  abolished 
for  ever,  and  the  civil  and  political  liberties  of  the  English 
nation  were  more  explicitly  acknowledged  and  defined,  at 
the  accession  of  the  house  of  Orange.  The  old  reporters 


n EnheiUnt  w Suifuc&t.  et  .Mir  /n  muaUrf  d’eiuflicr. 
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will  include  all  the  reports  from  the  Year  Books  down  to 
that  period ; and  we  will,  in  the  first  place,  bestow  upon 
those  of  them  which  are  the  most  distinguished,  a enrsory 
glance  and  rapid  review. 

ymi  booIu.  The  oldest  reports  extant  on  the  English  law,  are  the 
Tear  Books,  which  consist  of  eleven  parts  or  volumes, 
written  in  law  French,  and  extend  from  the  beginning  of 
the  reign  of  Edward  II.  to  the  latter  end  of  tlie  reign  of 
Henry  VIII.,  a period  of  about  two  hundred  years.  There 
are  a few  broken  cases,  which  may  be  gleaned  from  the  old 
abridgments,  and  particularly  from  Fitzherbert,  which 
back  to  the  reign  of  Henry  HI.  The  Year  Books  were 
printed  by  subscription  in  1679 ; but  they  have  never  been 
translated,  and  they  are  not  worth  the  labour  and  expense 
either  of  a new  edition  or  a translation.  The  substance 
of  the  Year  Books  was  afterwards  included  in  the  great 
abridgments  ofStatham,  Fitzherbert,  and  Brooke,  and  those 
compilations  superseded  in  a considerable  degree  the  use 
of  them.  The  Year  Books  were  very  much  occupied  with 
discussions  touching  the  forms  of  writs,  and  the  pleadings  and 
practice  in  real  actions,  which  have  gone  entirely  out  of  use. 
In  a late  case  in  the  C.  B.  the  judges  spoke  with  some 
sharpness  of  reproof  against  going  back  to  the  Year  Books 
in  search  of  a precedent  in  the  case  of  levying  a fine.'  The 
great  authenticity  and  accuracy  of  the  Year  Books  arose 
from  the  manner  in  which  they  were  composed.  There 
were  four  reporters  appointed  to  that  duty,  and  they  bad  a 
yearly  stipend  from  the  crown,  and  they  used  to  confer 
together,  and  the  reports  being  settled  by  so  many  persons 
of  approved  diligence  and  learning,  deservedly  carried  great 
credit  with  them.'’  But  so  great  have  been  the  changes 
since  the  feudal  ages,  in  the  character  of  property,  the  bu- 
siness of  civil  life,  and  the  practice  of  the  courts,  that  the 


a 2 Taunton,  201. 
b Prf/acc  to  Phmdtn'i  Rtporlt. 
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great  mass  of  curious  learning  and  technical  questions  con* 
tained  in  the  Year  Books,  has  sunk  into  oblivion  ; and  it 
will  be  no  cause  of  regret  if  that  learning  be  destined  never 
to  be  reclaimed.  The  Year  Books  have  now  become 
nearly  obsolete,  and  they  are  valuable  only  to  the  antiqua- 
ry and  historian,  as  a faithful  portrait  of  ancient  customs 
and  manners.' 

The  Year  Books  ended  in  the  reign  of  Henry  VIII.,  be-  Djot. 
cause  persons  were  no  longer  appointed  to  the  task  of  re- 
porting, with  the  allowance  of  a fixed  salary.  Private  law- 
yers then  undertook  the  business  of  reporting  for  their  own 
use,  or  for  the  purpose  of  publication.  Many  English  law- 
yers have  regretted  that  the  practice  of  appointing  public 
reporters,  with  a stipulated  compensation,  was  not  conti- 
nued, as  it  would  have  relieved  the  profession  from  many 
hasty  and  inaccurate  reports,  which  have  greatly  increased 
the  uncertainty  of  the  law.  The  reports  of  Dyer  relate  to 
the  reigns  of  Henry  VIII.,  Edward  VI.,  Mary,  and  Eliza- 
beth. They  have  always  been  held  in  high  estimation,  for 
Dyer  presided  as  chief  justice  of  the  C.  B.  for  upwards  of 
twenty  years,  and  was  distinguished  for  learning,  ability, 
and  firmness.  His  reports  were  afterwards  enriched  by 
marginal  notes  of  Chief  Justice  Trebj',  and  which  are  said 
by  Mr.  Justice  Buller''  to  be  good  law.  The  work  was 
compiled  inlaw  French,  and  published  in  an  English  trans- 
lation in  1793,  with  the  notes. 

Plowdcn’s  Commentaries  embrace  the  same  period  as  the  riowSu- 
reports  of  Dyer.  They  bear  as  high  a reputation  for  accu- 
racy as  any  ancient  book  of  reports,  though  Lord  Coke 
said  he  had  discovered  four  cases  in  Plowden  which  were 
erroneous.^  Plowden  gives  the  pleadings  in  those  cases  in 


a Id  1 Barntwali  S(  CrestatU,  410.  the  Court  of  King’s  Bench  deci- 
ded a esae  chiefly  upon  the  authority  of  a citation  from  the  Year 
Book  of  42  Edw.  III. but  such  a reference  is  rare. 

6 3 Term,  84. 

c Bacon's  Works,  vol.  6.  p.  122. 
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which  judgment  was  entered  ; and  the  arguments  of  counsel, 
and  the  decisions  on  the  bench,  very  much  at  large.  They 
were  first  published  in  1578,  and  taken  originally,  as  he 
says,  for  his  private  use.  But  he  took  great  pains  in  ren- 
dering bis  work  accurate,  and  he  reported  nothing  but  what 
had  been  debated  and  decided  upon  demurrer,  or  special 
verdict;  and  his  reports  were  likewise  submitted  to  the  in- 
spection of  the  Serjeants  and  judges.  The  work  is,  there- 
fore, distinguished  for  its  authenticity  and  accuracy,  and, 
though  not  of  so  dramatic  a character  as  much  of  the  Year 
Books,  it  is  exceedingly  interesting  and  instructive,  by  the 
evidence  it  affords  of  the  extensive  learning,  sound  doctrine, 
and  logical  skill  of  the  ancient  English  bar. 

Lord  Coke’s  reports,  in  13  parts  or  volumes,  are  confined 
to  the  reigns  of  Elizabeth  and  James,  and  deservedly  stand 
at  the  head  of  the  ancient  reports,  as  an  immense  reposi- 
tory of  common  law  learning.  The  first  eleven  books  of 
his  reports  contain  about  500  cases,  and  were  published  in 
his  lifetime,  and  he  took  care  to  report  and  publish  only 
what  he  calls  leading  cases,  and  conducive  to  the  public 
quiet.  Lord  Bacon  said,  that  had  it  not  been  for  Sir  Ed- 
ward Coke’s  reports,  the  law  in  that  age  would  have  been 
atmost  like  a ship  without  ballast;  and  that  though  “they 
had  extrajudicial  resolutions,  they  did  contain  infinite  good 
decisions.”  Much  of  the  various  and  desultory  learning  in 
these  reports  is  law  to  this  day,  and  the  most  valuable  of  the 
cases  reported,  have  been  selected,  and  recommended  to  the 
attention  of  the  American  student,  by  Professor  Hoffman,  of 
tlie  university  of  Maryland,  in  his  “Course  of  legal  study.” 
When  these  reports  were  published,  between  1600  and 
1615,  there  were  no  other  prior  reports,  but  the  Year 
Books,  Dyer,  and  Plowdcn.  Lord  Coke  said,  that  he  en- 
deavoured, in  his  reports,  to  avoid  obscurity,  ambiguity, 
and  prolixity.  It  is  singular  that  he  should  have  so  egre- 
giously  failed  in  his  purpose.  The  want  of  methodical 
arraugenietit  and  lucid  order,  is  so  manifest  in  his  reports. 
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and  be  abounds  so  greatly  in  extrajudicial  dicta  and  colla- 
teral discussions,  that  be  is  distinguished  above  most  other 
reporters,  for  the  very  defects  he  intended  to  avoid.  It  is 
often  very  diiHcult  to  separate  the  arguments  of  counsel  from 
the  reasons  and  decisions  of  the  court,  and  to  ascertain  pre- 
cisely the  point  adjudged.  This,  probably,  gave  occasion 
to  Ireland  and  Manley’s  Abridgment  of  Lord  Coke’s  Re- 
ports, in  which  they  undertake  to  detach  from  the  work 
all  the  collateral  discussion  and  learning,  and  to  give  only 
the  “ very  substance  and  marrow”  of  the  reports.  A work 
of  this  kind  may  be  convenient  in  the  hurry  of  research, 
but  I believe  no  accurate  lawyer  would  ever  be  content  to 
repose  himself  upon  such  a barren  account  of  a decision, 
without  looking  into  the  reason  and  authorities  on  which 
it  was  founded.*  With  all  their  defects.  Lord  Coke’s  Re- 
ports are  a standard  work  of  that  age,  and  they  alone  are 
sufficient  to  have  discharged  him  from  that  great  obli- 
gation of  duty  with  which  he  said  he  was  bound  to  his 
profession.  When  Coke’s  Reports  were  first  published, 
they  gave  much  offence  to  King  James,  as  containing  many 
doctrines  which  were  deemed  too  free  and  injurious  to  the 
prerogative  of  the  crown ; and  the  king  commanded  Lord 
Coke  to  strike  out  the  offensive  parts,  and  he  also  referred 
the  work  to  his  judges  to  be  corrected.*’  But  Lord  Coke 
was  too  independent  in  spirit,  and  he  bad  too  high  a regard 
to  truth  and  law,  to  gratify  the  king  on  this  subject ; and  he 
was,  for  this  and  other  causes,  removed  from  the  office  of 
Chief  Justice  of  the  K.  B. 

Hobart’s  Reports  of  cases,  in  the  time  of  James  I.,  were 
printed  in  1646,  and  in  a subsequent  age  they  were  revised 


a We  have  Lord  Coke’s  authority  on  the  very  point.  “ The  ad- 
vised and  orderly  reading  over  of  the  books  at  large,  I absolutely  de- 
termine to  be  the  right  way  to  enduring  and  perfect  knowledge ; and 
to  use  abridgments  as  tables,  and  to  trust  only  to  the  books  at  large.” 
Dedication  of  Coke'e  Reporte  to  the  Reader,  p.  1 1 . 
b Lord  Bacon't  Workt,  vol.  6.  121.  128,  132.  173. 


Bobait. 
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and  corrected  by  Lord  Chancellor  Nottingham.  Like  the 
reports  of  Lord  Coke,  they  are  defective  in  metliod  and 
precision,  and  are  replete  with  copious  legal  discussions. 
Hobart  was  chief  justice  of  the  C.  13.,  and  a very  great 
lawyer.  Judge  Jenkins,  the  contemporary  of  Coke  and 
Hobart,  has  given  us,  in  the  preface  to  his  reports,  an  ex- 
alted eulogy  on  those  distinguished  men,  and  the  biographi- 
cal sketch  of  their  characters  is  peculiarly  animated  and 
lively.  Jenkins  compiled  his  reports,  or  centuries,  (as  he 
quaintly  terms  them,)  during  the  tumult  of  the  civil  wars 
under  Charles  I.  and  the  commonwealth ; and  they  resem- 
ble more  a digest  of  decisions  after  the  manner  of  Fitiher- 
bert  and  Brooke,  than  regular  reports  of  adjudged  cases. 
From  his  intemperate  language,  and  hard  fate,  it  is  evident 
he  was  a zealous  royalist,  and  bad  provoked  the  resentment 
of  his  enemies.  He  composed  his  work,  as  he  says,  when 
he  was  “ broken  with  old  age  and  confinement  in  prison 
where  his  fellow  subjects,  grown  wild  with  rage,  had  detained 
him  for  fifteen  years,  and  that  he  was  surrounded  with  an 
odious  multitude  of  barbarians.”  He  renders  a just  tribute 
of  veneration  to  the  memory  of  Lord  Coke  and  Lord  Ho- 
bart, as  two  men  who  had  furnished  surprising  light  to  the 
professors  of  the  law.  They  were  judges  of  great  authority 
and  dignity,  who,  to  tlie  most  accurate  eloquence,  joined  a 
superlative  knowledge  of  the  laws,  and  consummate  integ- 
rity, and  whose  names,  he  said,  would  flourish  as  long  as  the 
laws  and  the  kingdom  should  endure.  Lord  Hobart,  as 
he  continues  to  observe,  was  adorned  with  the  brightest  en- 
dowments, and  a piercing  understanding,  and  he  had  always 
equity  before  his  eyes.  Lord  Coke  was  a judge  whom 
power  could  not  break  nor  favour  bend.  He  enjoyed  the 
smiles  and  frowns  of  the  court  by  turns,  and  possesed  an 
immense  fortune,  which  he  had  honestly  acquired.  The 
only  thing  objected  to  him  as  a fault  was,  that  he  was 
thought  to  go  too  great  lengths  with  the  republican  party ; 
but  he  admits  that  he  died  in  the  highest  estimation. 
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Croke’s  Reports  of  decisions  in  the  courts  of  law  in  the  crota. 
reigns  of  Elizabeth,  James,  and  Charles,  are  a work  of  credit 
and  celebrity  among  the  old  reporters.  They  commence 
about  the  time  that  Dyer  ended,  and  were  first  published 
under  the  protectorate  of  Cromwell.  From  the  character 
of  the  Judge,  bis  gravity,  learning,  diligence,  and  advan- 
tages, and  from  the  precision  and  brevity  of  his  csises,  these 
reports  have  sustained  their  character  in  every  succeeding 
age,  and  are,  to  this  day,  familiarly  referred  to,  as  an  au- 
thentic depository  of  the  rules  of  the  common  law. 

The  reports  ofYelverton  are  a small  collection  of  select 
cases,  in  the  latter  part  of  the  'reign  of  Elizabeth,  and  the 
first  ten  years  of  the  reign  of  James.  He  was  a judge  of 
the  C.  B.,  and  one  of  the  most  eminent  lawyers  of  that  age, 
and  which  was  truly  the  Augustan  age  of  the  old  common 
law  learning.  These  reports  have  been  lately  recommend- 
ed to  the  notice  of  tlie  American  lawyer,  by  a new  edition 
published  in  this  country,  and  enriched  with  copious,  valu- 
able, and  accurate  notes,  by  Mr.  Metcalf. 

In  the  reign  of  Charles  II.  the  most  distinguished  of  the  s>uii<i<n. 
reports  are  those  of  Cliief  Jusdee  Saunders.  They  are  con- 
fined to  decisions  in  the  K.  B.  for  the  space  of  six  years, 
between  the  18th  and  24tli  years  of  the  reign  of  Charles  II., 
and  contain  the  pleadings  and  entries  in  the  cases  decided, 
as  well  as  the  arguments  of  counsel,  and  the  judgment  of  the 
court.  They  are  recommended  for  the  accuracy  of  the  en- 
tries, and  the  concise,  clear,  and  pointed  method  of  deci- 
sion ; and  arc  particularly  valuable  to  the  practising  lawyer, 
as  a book  of  precedents  as  well  as  of  decisions.  They  have 
always  been  esteemed  the  most  accurate  and  valuable  re- 
ports of  that  age,  and  this  is  the  character  which  has  been 
repeatedly  given  of  them  by  the  judges  in  modern  times.* 

A new  edition  of  these  reports  was  published  in  1799  by 
Serjeant  Williams,  witli  very  copious  notes,  which,  in  many 


a 3 Burr.  1730..  i Bos.  Pull.  23. 
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instances,  are  distinct  and  elaborate  essays  on  the  subjects 
of  which  they  treat.  Lord  Eldon  has  said,  in  reference  to 
this  edition,  that  to  any  one  in  a judicial  situation,  it  would 
be  sufficiently  flattering  to  have  it  said  of  him,  that  he  was 
as  good  a common  lawyer  as  Sergeant  Williams,  and  that 
no  man  ever  lived,  to  whom  the  character  of  a great  common 
lawyer  more  properly  applied.  I have  no  doubt  of  the  merit 
of  the  edition,  and  of  the  great  learning  of  the  editor.  The 
authorities,  new  and  old,  applicable  to  the  subject,  are  indus- 
triously collected,  and  methodically  arranged.  But  with 
all  the  praise  justly  due  to  the  edition,  it  is  liable  to  the 
great  objection  of  making  one  of  the  old  reporters  the  vehi- 
cle of  voluminous  dissertations.  They  introduce  perplexity 
and  confusion  by  their  number  and  length.  If  such  treati- 
ses were  published  by  themselves,  the  student  would  know 
better  where  to  find  them ; but  when  appended  to  a plain 
reporter,  they  seem  to  be  out  of  place.  Notes  would 
appear  to  be  more  appropriate,  if  they  were  confined 
simply  and  drily  to  the  illustration  of  the  case  in  the 
text,  and  to  show,  by  a reference  to  other  decisions,  how 
far  it  might  still  be  regarded  as  an  authority,  and  when 
and  where  it  had  been  confirmed,  or  questioned,  or  extend- 
ed, or  restricted,  or  overruled.  The  convenience  and  eco- 
nomy of  the  profession  would  certainly  be  well  consulted 
by  this  course.  This  edition  of  Saunders  so  far  surpasses  in 
extent  and  variety  of  learning,  the  original  work,  as  to  be- 
come a new  work  of  itself,  which  might  properly  be  deno- 
minated Williams’  notes ; and  the  venerable  simplicity  of 
the  reporter  is  obscured  and  lost,  in  the  commentaries  of 
the  annotator. 

The  reports  of  Chief  Justice  Vaughan  contain  some  very 
interesting  cases.  He  was  a grave  and  excellent  judge, 
and  his  reports  consist  chiefly  of  his  own  arguments  and 
opinions,  delivered  while  he  was  chief  justice,  and  they  are 
distinguished  for  great  variety  of  learning.  The  reports  of 
Sir  Thomas  Jones,  who  was  also  chief  justice  in  the  reign  of 
Charles  II. ; of  Sir  Crcswell  Levini,  who  was  a judge  of  the 
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C.  B. ; of  Sir  Geffrey  Palmer,  who  was  attorney  general  un- 
der Charles  II. ; of  Lord  Chief  Justice  Pollexfen,  whose  re- 
ports consist  of  cases  argued  by  him  while  he  was  at  the 
bar;  and  of  Sir  Wm.  Jones,  who  was  for  twenty-two  years 
a judge,  are  all  of  them  works  of  authority,  though  a con- 
siderable part  of  the  discussions  and  decisions  which  they 
record,  ceases  at  this  day  to  excite  much  attention,  or  to  be 
very  applicable  to  the  new  and  varied  course  of  human  af- 
fairs. And,  indeed,  it  may  be  here  observed,  that  a very  ou”  jj,** 
large  proportion  of  the  matter  contained  in  the  old  report- 
ers, prior  to  tlie  Euglish  revolution,  has  become  superseded, 
and  is  now  cast  into  the  shade,  by  the  improvements  of 
modern  times;  by  the  disuse  of  real  actions,  and  of  the  sub- 
tleties of  special  pleadings ; by  the  cultivation  of  maritime 
jurisprudence ; by  the  growing  value  and  variety  of  per- 
sonal contracts ; by  the  spirit  of  commerce,  and  the  enlarge- 
ment of  equity  jurisdiction;  by  the  introduction  of  more  libe- 
ral and  enlightened  views  of  justice  and  public  policy  ; and, 
in  short,  by  the  study  and  influence  of  the  civil  law. 

In  perusing  the  old  reports,  we  cannot  but  be  struck  with 
the  long,  laborious,  and  subtle  arguments,  aud  the  great  de- 
lay, which  accompanied  the  investigation  of  points  of  law. 

Thus,  for  instance,  the  case  of  Siowell  v.  Zouch,  in  Plowden, 
was  argued  twice  in  the  C.  B.,  and  then  twice  in  the  Ex- 
chequer Chamber,  before  all  the  judges  of  England.  Cat- 
tin's  case,  in  Coke,  was  argued  first  at  the  bar  of  the  K.  B. 
by  counsel,  then  in  the  Exchequer  Chamber,  first  by  coun- 
sel, and  then  by  all  the  judges.  It  was  afterwards  argued  by 
counsel  at  two  different  times,  and  then  by  all  the  judges  at 
the  next  term,  upon  four  different  days  ; and  at  another  term 
thereafter,  by  all  the  judges  on  four  different  days.  So 
again,  in  Manhy  Sf  Richards  v.  Scott,  in  Levinz,  the  case 
was  argued  at  the  bar  three  several  times,  by  distinct  coun- 
sel each  time,  and  afterwards  by  all  the  judges  at  the  bench. 

It  was  quite  common  in  former  times  to  have  a case  spoken 
to  at  two,  and  three,  and  four  several  times,  aud  each  time 
at  a different  term,  before  judgment  was  rendered.  In 
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Lord  Chief  Justice  Willes’  reports,  in  the  reign  of  George 
II.,  we  find  a case  which  was  argued  five  times,  and  at  five 
distinct  terms,  and  the  judgment  was  not  rendered  until  the 
space  of  five  years  had  elapsed  from  the  first  argument.  It 
was  not  until  the  time  of  Lord  Mansfield,  that  such  repeated 
argpiments  were  disused,  and  great  despatch  and  unexam- 
pled facility  and  vigour  given  to  the  administration  of  justice. 
There  were  some  advantages  attending  these  repeated  dis- 
cussions, which  served  as  a compensation  for  the  delay  and 
expense  attending  them.  They  tended  to  dissipate  shadows 
and  doubts,  and  to  unite  the  opinions  on  the  bench,  and  pre- 
vent that  constant  division  among  the  judges,  which'  has 
much  weakened  the  authority  of  some  of  our  American 
courts. 

From  the  era  of  the  English  revolution,  tlie  reports  in- 
crease in  value  and  importance ; and  they  deal  more  in 
points  of  law  applicable  to  the  great  changes  in  property, 
and  the  commerce  and  business  of  the  present  times.  I 
shall  not  undertake  to  speak  critically  of  the  particular 
merits  of  the  modern  reports,  for  this  would  lead  me  into 
Msdara  R»- f®®  extensive  details.  Those  of  Lord  Raymond  and  Ser- 
jeant  Salkeld  embrace  the  reigns  of  William  and  Mary,  and 
Queeu  Anne ; andduringthat  period  Lord  CliiefJustice  Holt 
gave  lustre  to  the  jurisprudence  of  his  country.  The  re- 
ports of  Sir  John  Strange,  of  liOrd  Chief  Baron  Comyns,  of 
Lord  Chief  Justice  Willes,  and  part  of  the  reports  of  Ser- 
jesmt  Wilson,  occupy  the  reigns  of  George  I.  and  II. ; and 
they  are  all  respectable,  and  tlie  reports  of  Willes  and 
Wilson,  in  particular,  very  accurate  repositories  of  the  ju- 
dicial decisions  of  those  reigns.  The  reports  of  Lord  Ray- 
mond and  of  Serjeant  Wilson  are  also  peculiarly  valuable  to 
the  pleader,  for  the  many  useful  entries  and  forms  of  plead- 
ings which  accompany  the  cases.  From  that  period,  the 
English  reports  are  to  be  read  and  studied  with  profound 
attention.  The  reports  of  Burrow,  Cowper,  and  Douglass, 
contsun  the  substance  of  Lord  Mansfield’s  judicial  decisions, 
. and  they  are  among  the  most  interesting  reports  in  the  Eu- 
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glisb  law.  All  the  courts  of  law  at  Westminster  have  been 
filled  with  very  eminent  men,  since  the  time  of  the  accession 
of  George  III. ; and  we  need  only  refer  to  the  Term  Re^ 
ports,  and  to  East,  and  his  successors,  as  reporters  to  the 
King’s  Bench,  and  to  Wilson,  Henry  Blackstone,  Bosan- 
quet  k.  Puller,  Taunton,  and  their  successors  in  the  C.  B., 
for  views  and  sketches  of  the  English  law  in  its  most  correct 
and  cultivated  state. 

A still  deeper  interest  must  be  felt  by  the  American 
lawyer  in  the  perusal  of  the  judicial  decisions  of  his  own 
country.  Our  American  reports  contain  an  exposition  of 
the  common  law,  as  received  and  modified  in  reference  to 
the  genuis  of  our  institutions.  By  thatlaw  we  are  governed 
and  protected,  and  it  cannot  but  awaken  a correspondent 
attachment.  But  I need  not  undertake  tlic  invidious  task  of 
selection  and  discrimination  among  the  numerous  volumes 
of  the  reports  of  American  decisions.  Their  relative  cha- 
racter must  be  familiar  to  the  profession,  and  it  will  be  suffi- 
cient to  advise  the  student  to  examine  thoroughly,  and  to 
obtain  the  mastery  of  the  principles  of  law,  as  expounded 
and  declared  by  our  more  important  tribunals,  whether  they 
be  of  federal  or  of  state  Jurisdiction. 

We  have  hitherto  confined  our  attention  to  the  reports  of 
cases  in  the  courts  of  common  law.  But  the  system  of 
equity  is  equally  to  be  found  embodied  in  the  reports  of  ad- 
judged cases ; and  the  maxims  of  the  Court  of  Chancery  chimr; 
are  as  fixed  as  those  which  govern  other  tribunals.  That 
court  is  as  much  bound  as  a court  of  law,  by  a series  of  de- 
cisions, applicable  to  the  case,  and  estahlishing  a rule.  It 
has  no  discretionary  power  over  principles  and  established 
precedents ; and  Chancery  has  grown  to  be  a jurisdiction  of 
so  much  strict  technical  rule,  that  it  is  said  by  a distinguish- 
ed writer  on  equity  doctrines,  that  there  are  now  many  set- 
tled roles  of  equity  which  require  to  be  moderated  by  the 
rules  of  good  conscience,  as  much  as  the  most  rigorous  rules 
of  law  did,  before  the  chancellors  interfered  on  equitable 
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grounds.*  A court  of  equity  becomes,  in  the  lapse  of  time, 
by  gradual  and  almost  imperceptible  degrees,  a court  of 
strict  technical  jurisprudence,  like  a court  of  law.  The 
binding  nature  of  precedents  in  a court  of  equity  was  felt 
and  acknowledged  by  Lord  Keeper  Bridgman,  in  the  reign 
of  Charles  II. and  in  the  case  of  The  Earl  of  Montague  v. 
Lord  Bath,'  soon  after  the  revolution.  Lord  Chief  Justice 
Treby,  who  sat  for  the  Lord  Chancellor,  declared,  that  the 
Court  of  Chancery  was  limited  by  the  precedents  and  prac- 
tice of  former  times,  and  that  it  was  dangerous  to  extend  its 
autliority  further.  At  this  day,  justice  is  administered  in  a 
court  of  equity  upon  as  flxed  and  certain  principles  as  in  a 
court  of  law ; and  Lord  Lldon  has  secured  to  himself  a title 
to  the  reverence  of  his  countrymen,  for  resisting  the  temp- 
tation so  often  pressed  upon  him,  to  make  principles  and 
precedents  bend  to  the  hardship  of  a particular  case.  In 
this  country  it  is  at  least  as  important  as  in  any  other,  that 
the  administration  of  justice,  both  legal  and  equitable,  should 
be  stable  and  uniform  ; and  especially  if  there  be  any  weight 
in  tlie  opinion  of  an  ancient  English  lawyer,  tliat  “ variety 
of  judgments,  and  novelty  of  opinions,  were  the  two  plagues 
of  a commonwealth.”'' 

We  have  no  reports  of  chancery  decisions  until  subse- 
quent to  the  time  of  Lord  Bacon.  Anciently,  the  Court  of 
Chancery  administered  justice  according  to  what  appeared 
to  be  the  dictate  of  conscience  as  applied  to  the  case,  with- 
out any  regard  to  law  or  rule ; aud  great  inconvenience  and 
mischief  must  have  been  produced  in  the  infancy  of  the 
court,  by  reason  of  the  uncertainly  and  inconsistency  of  its 
decisions,  flowing  from  the  want  of  settled  principles.  The 
jurisdiction  of  the  court  was  greatly  enlarged  in  tlie  time  of 
Cardinal  Wolsey,  who  was  chancellor  under  Henry  VIII. ; 


a Sugiltn't  LtlUrs  to  a Man  of  Property,  p.  4. 
b 1 Mod,  307. 
r.3  Ch,  Cm,  95. 
d Pref.  to  Jenkins’  Centuries. 
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and  he  maintained  his  equitable  jurisdiction  with  a high 
hand,  and  exercised  bis  authority  over  every  thing  which 
could  be  a subject  of  judicial  inquiry,  and  decided  with 
very  little  regard  to  the  common  law.  This  conduct  in  his 
judicial  capacity  was  one  of  the  grounds  of  accusation 
against  him  when  he  was  impeached.  Under  his  successor, 
Sir  Thomas  More,  who  was  the  first  chancellor  that  ever 
had  the  requisite  legal  education,  business  rose  again  with 
rapidity,  and  to  such  extent  as  to  require  the  assistance 
of  a master  of  the  rolls.  He  allowed  injunctions  so  freely, 
as  to  displease  the  common  law  judges,  though  he  acted 
always  with  great  ability  and  integrity.*  To  show  how  won- 
derfully business  in  chancery  had  increased  by  the  time  of 
Lord  Bacon,  we  need  only  recur  to  the  fact  which  he  gives 
us  himself,'’  that  he  made  two  thousand  orders  and  decrees 
in  a year ; and  yet  we  have  not  a single  decision  of  his 
reported. 

Those  decisions,  if  well  and  faithfully  reported,  would 
doubtless  have  predated  to  the  world  a clear  illustration 
and  masterly  display  of  many  principles  of  equity  since 
greatly  considered  and  discussed ; for  even  upon  dry  tech- 
nical rules  and  points  of  law,  he  shed  the  illumination'^ 
his  mighty  mind. 

In  West’s  Symboleography,  a work  published  at  the  close 
of  Elizabeth’s  reign,  w e have  divers  curious  and  authentic 
precedents  of  the  process,  and  bills,  and  answers  in  chan- 
cery, prior  to  the  time  of  Bacon.  We  have,  also,  in  the 
same  work,  a brief  digest  of  the  powers  and  jurisdiction  of 
the  court,  from  which  it  would  appear,  that  equity  was 
regarded  in  that  day  as  a matter  of  arbitrary  conscience, 
unencumbered  by  any  rules  or  principles  of  law.  No  cases 
are  cited  to  show  what  the  authority  was,  but  such  as  were 
gleaned  from  the  Year  Books,  and  the  treatises  of  the  Doc- 


a Jieeta'  Hittory  of  the  Englith  Laxi,  vol.  4,  p.  368—377. 
6 Bacon'e  Worke,  vol.  4.  p.  530. 
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tor  and  Student,  and  of  the  Diversity  of  Courts.  It  was  not 
until  after  the' restoration,  that  any  reports  of  adjudged  cases 
in  chancery  were  published.  The  volumes,  entitled,  “ Re- 
ports  of  Cases  taken  and  adjudged  in  the  Court  of  Chancery 
in  the  reign  of  Charles  I.,  Charles  II.,  James  II.,  William 

111.,  and  Queen  Anne,”  commence  witli  the  reign  of  Charles 

1.,  and  contain  the  earliest  adjudged  cases  in  equity.  But 
that  work,  and  another  contemporary  work  of  the  same 
character,  entitled,  “ Cases  argued  and  adjudged  in  the  High 
Court  of  Chancery,”  are  both  of  them,  in  their  general 
character,  loose,  meagre,  and  inaccurate  reports,  of  not 
much  weight  or  authority.  But  the  report  of  some  cases 
decided  by  Lord  Chancellor  Cowper,  in  the  third  and  last 
volume  of  the  Reports  in  Chancerj',  and  the  great  case  of 
the  Duke  of  Norfolk,  and  the  case  of  Bath  and  Montague, 
at  the  conclusion  of  the  Cases  in  Chancery,  are  distinguished 
exceptions  to  this  complaint,  and  those  great  cases  are  fully 
and  very  interestingly  reported.  In  the  latter  part  of  the 
reign  of  Charles  II.,  Lord  Chancellor  Nottingham  raised 
the  character  of  the  court  to  high  reputation,  and  established 
both  its  jurisprudence  and  its  jurisdiction  upon  wide  and 
TBilaQal  foundations.  We  have  but  lew  reports  of  his 
decisions  «kat  are  worthy  of  his  fame.  They  are  dispersed 
through  several  works  of  inferior  anthority.  It  is  from  hit 
time,  however,  that  equity  became  a regular  and  cultivated 
science,  and  the  judicial  decisions  in  chancery  are  to  be 
carefully  studied. 

Vernon’s  Reports  are  the  best  of  the  old  reports  in  chan- 
cery. They  were  published  from  his  manuscripts,  after  his 
death,  by  order  of  Chancellor  King,  and  were  found  to  be 
quite  imperfect  and  inaccurate.  In  1806,  Mr.  Raithby 
favoured  the  profession  with  a new  and  excellent  edition  of 
Vernon,  enriched  by  learned  notes,  and  accurate  extracts 
from  the  register’s  books,  so  that  the  volumes  assumed  a 
new  dress  and  more  unquestionable  authenticity.  Those 
reports  include  part  of  the  judicial  administration  of  Imrd 
Nottingham,  and  the  whole  of  the  time  of  Lord  Somers ; 
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but  they  give  ns  nothing  equal  to  the  reputation  of  those 
great  men.  They  bring  the  series  of  equity  decisions  down 
to  the  conclusion  of  Lord  Chancellor  Cowper’s  judicial  life. 

Precedents  in  Chancery  is  a collection  of  cases  between , p^"**"!* 
1689  and  1722;  and  the  author  of  those  reports,  and  of  the 
first  volume  of  Equity  Cases  Abridged,  is  generally  suppos- 
ed to  be  the  same  person.  They  are  works  which  contain 
very  brief  cases,  in  comparison  with  the  voluminous  details 
of  modern  reports ; but  they  arc  of  respectable  authori- 
ty.* Peere  Williams’  Reports  extend  from  the  beginning 
of  the  last  century  to  the  year  1735,  and  they  embrace  the 
period  of  the  decisions  of  a succession  of  eminent  men,  who 
presided  in  chancery  in  the  former  part  of  the  last  century. 

The  notes  of  Mr.  Cox  to  the  fourth  edition  of  these  reports, 
gave  to  that  edition  the  character  of  being  the  best  edited 
book  on  the  law.  Even  before  bis  learning  and  industry 
had  given  new  character  and  value  to  the  reports  of  Peere 
Williams,  they  were  regarded  as  one  of  the  most  perspicu- 
ous, useful,  and  interesting  repositories  of  equity  law  to  be 
found  in  the  language. 

Moseley’s  Reports  of  Cases  during  the  time  of  Lord  King, 
have  received  a various  and  contradictory  character  and 
treatment.  Lord  Mansfield  said  it  was  a book  not  to  be 
quoted ; but  Lord  Eldon,  who  is  presumed  to  have  been  a 
better  judge  of  the  merits  of  the  work,  says,  that  Moseley 
is  a book  of  considerable  accuracy.'’  It  is  fortunate  that 
we  have  even  so  imperfect  a view  of  the  decisions  of  Lord 
King,  who  was  an  eminent  scholar,  and  to  whom  Mr.  Locke 
bequeathed  his  papers  and  library. 

Lord  Talbot  presided  in  chancery  but  a very  few  years.  t*ii>oi. 
He  was  a pure  and  exalted  character,  who  died  in  the  vigour 
of  his  age,  and  his  loss  was  lamented  as  a great  national 
calamity.  The  cases  during  his  time,  under  the  title  of 
Cases  tempore  Talbot,  arc  well  reported,  and  have  a repu- 
tation for  accuracy. 


a I Vesey,  jr.  547.  3 Vtsey,  2«5.  S Vney,  661. 
b 3 Ann.  86J.  5 Burr.  7629.  I Mfrivalt,  92. 
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Lord  Hardwicke,  the  successor  of  Lord  Talbot,  held 
the  great  seal  for  upwards  of  twenty  years,  and  the  present 
wise  and  rational  system  of  English  equity  jurisprudence, 
owes  more  to  him  than  perhaps  to  any  of  his  predecessors. 

‘^®cisions  are  reported  in  the  elder  Vesey,  and  Atkyns, 
and  partly  in  Ambler,  and  Dickens ; and  though  none  of  them 
are  eminent  reporters,  either  for  accuracy  or  precision  in 
the  statements  of  the  cases,  or  in  giving  the  judgment  of 
court,*  yet  the  value  of  his  opinions,  and  the  great  extent 
of  his  learning,  and  the  solidity  of  his  judgment,  have  been 
sufficiently  perceived  and  understood.  There  is  no  judge 
in  the  juridical  annals  of  England,  whose  judicial  character 
has  received  greater  and  more  constant  homage.  His 
knowledge  of  the  law,  said  a very  competent  judge,  was 
most  extraordinary,  and  he  was  a consummate  master  of 
the  profession.**  His  decisions,  at  this  day,  and  in  our  own 
courts,  do  undoubtedly  carry  with  them  a more  command- 
ing weight  of  authority  than  those  of  any  other  judge;  and 
the  best  editions  of  the  elder  Vesey  and  Atkyns  will  con- 
tinue to  fix  the  attention  and  study  of  succeeding  ages. 

Ellen.  Eden’s  Reports  of  the  decisions  of  Lord  Northington, 
the  successor  to  Lord  Hardwicke,  are  very  authentic,  and 
highly  esteemed.  They  surpass  in  accuracy  the  reports 
either  of  Ambler  or  Dickens  within  the  same  period,  and  the 
authority  of  Lord  Northington  is  very  great,  and  it  arose  from 
the  uncommon  vigour  and  clearness  of  his  understanding. 

Brown.  The  next  book  of  reports  of  deserved  celebrity  is  Brown, 
commencing  with  Lord  Thurlow’s  appointment  to  the  office 
of  chancellor  ; and  the  high  character  of  the  court  at  that 
period,  gave  to  those  reports  a very  extensive  authority  and 
circulation,  and  for  which  they  were  indebted  more  to  the 
reputation  of  the  chancellor,  than  to  any  merit  in  the  execu- 

Coi.  tion  of  the  work.  Cox’s  Cases  in  Chancery  give  us  the 


a BuUtr,  J.  in  G East,  29.  n.  Sir  J.  MantjiehJ,  in  5 Taunton,  64. 
4 y ttty,  138.  n.  Pref.  to  Eden's  Reports,  t Sch.  S(  Lef.  S40. 
b Lord  Kenyon,  7 Term,  416. 
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decisions  of  Lord  Kenyon,  while  he  was  master  of  the  rolls 
under  Thurlow,  as  well  as  the  decisions  of  the  lord  chan* 
cellor,  during  the  same  period.  They  were  intended  as  a 
supplement  to  the  reports  of  Brown  and  the  younger  Ve- 
sey,  so  far  as  those  reports  covered  the  period  embraced  by 
these  cases,  and  they  are  neat,  brief,  and  perspicuous  re- 
ports, of  unquestionable  accuracy,  A new  and  greatly  im- 
proved edition  has  lately  been  published  in  New-York,  under 
tlie  superintendence  of  one  of  the  masters  in  chancery. 

The  reports  of  the  younger  Vescy  extend  over  a large  'v»r' 
space  of  time,  and  contain  the  researches  of  Sir  Richard 
Pepper  Arden,  as  master  of  the  rolls,  and  the  whole  of  the 
decisions  of  Lord  Loughborough,  and  carry  us  far  into  the 
time  of  Lord  Eldon.  These  reports  are  distinguished  for 
their  copiousness  and  fidelity.  The  same  character  is  due 
to  the  reports  of  bis  successors ; and  though  great  complaints 
have  been  made  at  the  delay  of  causes,  arising  from  the 
cautious  and  doubting  mind  of  the  present  venerable  lord 
chancellor  of  England,  it  seems  to  be  universally  conceded, 
that  he  bestows  extraordinary  diligence  in  the  investigation 
of  immense  details  of  business,  and  arrives  in  the  end  at  a 
correct  conclusion,  and  displays  a most  comprehensive  and 
familiar  acquaintance  with  equity  principles.  It  must,  ne- 
vertheless, be  admitted,  that  the  reports  of  Lord  Eldon’s 
administration  in  equity,  amounting  to  perhaps  thirty  vo- 
lumes, and  replete  with  attenuated  discussion,  and  loose 
suggestions  of  doubts  and  difficulties,  are  enough  to  task 
very  severely  the  patience  of  the  profession. 

There  are  recent  reports  of  decisions  in  other  depart- 
ments of  equity,  which  are  deserving  of  great  attention. 

The  character  of  those  branches  of  the  equity  jurisdiction, 
is  eminently  sustained ; and  the  reported  decisions  of  Lord 
Redesdale  and  Lord  Manners,  in  the  Irish  Court  of  Chan- 
cery, are  also  to  be  placed  on  a level,  in  point  of  authority, 
with  the  best  productions  of  the  English  bench. 

Upon  our  American  equity  reports,  I have  only  to  ob- 
serve, that,  being  decisions  in  cases  arising  under  our  domes- 
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tic  laws  and  systems,  they  cannot  but  excite  a stronger  in* 
terest  in  the  mind  of  the  student ; and  from  their  more  en- 
tire application  to  our  circumstances,  they  will  carry  with 
them  the  greater  authority. 

I have  now  finished  a snccinct  detail  of  the  principal  re- 
porters ; and  when  the  student  has  been  thoroughly  initiated 
in  the  elements  of  legal  science,  I would  strongly  recom- 
mend them  to  his  notice.  The  old  cases,  prior  to  the  year 
1688,  need  only  be  occasionally  consulted,  and  tbe  leading 
decisions  in  them  examined.  Some  of  them,  however,  are 
to  be  deeply  explored  and  studied,  and  particularly  those 
cases  and  decisions  which  have  spread  their  influence  far 
and  wide,  and  established  principles  which  lie  at  the  founda- 
tions of  English  jurisprudence.  Such  cases  have  stood  the 
scrutiny  of  contemporary  judges,  and  been  illustrated  by 
succeeding  artists,  and  are  destined  to  guide  and  control  the 
most  distant  posterity.  The  reports  of  cases  since  the  middle 
of  the  last  century,  ought,  in  most  instances,  to  be  read  in 
course,  and  they  will  conduct  the  student  over  an  immense 
field  of  forensic  discussion.  They  contain  that  great  body 
of  the  commercial  law,  and  of  the  law  of  contracts,  and  of 
trusts,  which  governs  at  this  day.  They  are  worthy  of  being 
studied  even  by  scholars  of  taste  and  general  literature,  as 
being  authentic  memorials  of  the  business  and  manners  of 
the  age  in  which  they  were  composed.  Law  reports  are 
dramatic  in  their  plan  and  structure.  They  abound  in  pa- 
thetic incident,  and  displays  of  deep  feeling.  They  are 
faithful  records  of  those  “ little  competitions,  factions,  and 
debates  of  mankind,”  that  fill  up  the  principal  drama  of  hu- 
man life ; and  which  are  engendered  by  the  love  of  power, 
the  appetite  for  wealth,  the  allurements  of  pleasure,  the  de- 
lusions of  self-interest,  the  melancholy  perversion  of  talent, 
and  the  machinations  of  fraud.  They  give  us  the  skilful 
debates  at  the  bar,  and  the  elaborate  opinions  on  the  bench, 
delivered  with  the  authority  of  oracular  wisdom.  They 
become  deeply  interesting,  because  they  contain  true  por- 
traits of  the  talents  and  learning  of  the  sages  of  the  law. 
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We  should  have  known  but  very  little  of  the  great  mind 
and  varied  accomplishments  of  Lord  Mansfield,  if  we  had 
not  been  possessed  of  the  faithful  reports  of  his  decisions. 
It  is  there  that  his  title  to  the  character  of  "founder  of  the 
commercial  law  of  England,”  is  verified.  A like  value 
may  be  attributed  to  the  reports  of  die  decisions  of  Holt, 
Hardwickc,  Willes,  Wilmot,  De  Grey,  Camden,  Thurlow, 
Kenyon,  Sir  William  Scott,  and  many  other  illustrious 
names,  which  will  be  as  immortal  as  the  English  law. 

Nor  is  it  to  be  overlooked  as  a matter  of  minor  import- 
ance, that  the  judicial  tribunals  have  been  almost  uniformly 
distinguished  for  their  immaculate  purity.  Every  person 
well  acqusunted  with  the  contents  of  the  English  reports, 
must  have  been  struck  with  the  unbending  integrity  and 
lofty  morals  with  which  the  courts  were  inspired.  1 do  not 
know  where  we  could  resort,  among  all  the  volumes  of  hu- 
man comftosition,  to  find  more  constant,  more  tranquil,  and 
more  sublime  manifestations  of  the  intrepidity  of  conscious 
rectitude.  If  we  were  to  go  back  to  the  iron  times  of  the 
Tudors,  and  follow  judicial  history  down  from  the  first  page 
in  Dyer  to  the  last  page  of  the  last  reporter,  we  should  find 
the  higher  courts  of  civil  judicature,  generally,  and  with 
rare  exceptions,  presenting  the  image  of  the  sanctity  of  a 
temple,  where  truth  and  justice  seem  to  be  enthroned  and 
to  be  personified  in  their  decrees. 
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OF  THE  PRINCIPAL  PUBLICATIONS  ON  THE  COMMON  LAW. 

The  reports  of  adjudged  cases  are  admitted  to  coutaiii 
the  highest  and  most  authentic  evidence  of  the  principles 
and  rales  of  the  common  law ; but  there  are  numerous 
other  works  of  sages  in  the  profession,  which  contribute 
very  essentially  to  facilitate  the  researches,  and  abridge  the 
labour  of  the  student.  Those  works  acquire  by  time  and 
their  intrinsic  value,  the  weight  of  authority  ; and  the  ear- 
lier text  books  are  cited  and  relied  upon  as  such,  in  the 
discussions  at  the  bar  and  upon  the  bench,  in  cases  where 
judicial  authority  is  wanting. 

One  of  the  oldest  of  these  treatises  is  Glanville’s  Tracta- 
tusde  Legtbus  Anglue,  composed  in  the  reign  of  Henry  II. 
It  is  a plain,  dry,  perspicuous  essay  on  the  ancient  actions, 
and  the  forms  of  writs  then  in  use.  It  has  become  almost 
obsolete,  and  useless  for  any  practical  purpose,  owing  to  the 
disuse  of  the  ancient  actions ; but  it  is  a curious  monument 
of  the  improved  state  of  the  Norman  administration  of  jus- 
tice. It  is  peculiarly  venerable,  if  it  be,  as  it  is  said,  the  most 
ancient  book  extant  upon  the  laws  and  customs  of  England. 
It  has  been  cited,  and  commented  upon,  and  extolled,  by  Lord 
Coke,  Sir  Matthew  Hale,  Sir  Henry  Spelman,  Selden, 
Blackstone,  and  most  of  the  eminent  lawyers  and  antiqua- 
ries of  the  two  last  centuries.  Mr.  Reeves  says,  that  he  in- 
corporated the  whole  of  Glanville  into  his  history  of  the 
English  law. 

Bracton  wrote  his  treatise  Be  Legibus  et  ComuetudinUm 
Anglia,  in  the  reign  of  Henry  HI.,  and  he  is  said  to  have 
been  a judge  itinerant  in  that  reign,  and  professor  of  law  at 
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Oxford.  He  is  a cl.issical  writer,  and  has  been  called,  by  a 
perfect  judge  of  his  merits,"  the  father  of  the  English  law, 
and  the  great  ornament  of  the  age  in  which  he  lived.  Hit 
work  is  a systema^c  performance,  giving  a complete  view 
of  the  law  in  all  its  titles,  as  it  stood  at  the  time  it  was  writ- 
ten ; and  it  is  filled  with  a copious  and  accurate  detail  of 
legal  learning.  It  treats  of  the  several  ways  of  acquiring, 
maintaining,  and  recovering  property,  much  in  the  manner 
of  the  institutes  of  Justinian.  The  style  is  clear  and  expres- 
sive, and  sometimes  polished  ; and  it  has  been  imputed  to 
the  influence  of  the  civil  and  canon  law,  which  he  had 
studied  and  admired  ; and  the  work  evinces,  by  the  free- 
dom of  the  quotations,  that  he  had  drank  deep  at  those 
fountains. 

Sir  William  Jones  says,  he  is  certainly  the  best  of  our 
juridical  classics,  though  he  is  perfectly  aware  that  Bracton 
copied  Justinian  almost  word  for  word.  In  the  reigpi  of 
Edward  I.,  Bracton  was  reduced  into  a compendium  by 
Thornton,  which  shows,  says  Selden,*'  how  great  the  autho- 
rity of  Bracton  was  in  the  time  of  Edward  I.  He  con- 
tinued to  be  the  repository  of  ancient  English  juris- 
prudence, and  the  principal  source  of  legal  authority, 
down  to  the  time  of  the  publication  of  the  institutes  of 
Lord  Coke. 

Staunforde,  in  his  Pleas  of  the  Crown,  published  about 
the  time  of  Philip  and  Mary,  bears  strong  testimony  to  the 
merits  and  to  the  authority  of  Bracton.  It  is  stated  in  PIow- 
den,‘  that  neither  Glanville  nor  Bracton  were  to  be  cited'as 
authorities,  but  rather  as  ornaments  to  the  discourse,  and 
in  several  other  books  the  same  thing  was  said.**  But  Mr. 
Reeve,  in  his  history  of  the  English  law,*  justly  vindicates 
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the  character  of  Braclon  from  such  unmerited  aspersion  ; 
and,  what  is  as  much,  and  pcriiaps  more  totlie  purpose,  the 
learned  Selden,  whose  knowledge  of  English  legal  antiqui- 
ties was  unrivalled,  declares,  that  this  notion  is  founded  in 
error.  Glanville  and  Bracton  are  authors  of  great  service 
to  all  who  apply  themselves  to  the  study  of  the  law,  and  are 
desirous  of  knowing  its  origin  and  progress  from  the  very 
foundation.*  They  contain  numberless  things,  said  Selden, 
which  in  his  day  either  remained  entire,  or  were  only  par- 
tially abrogated  ; and  they  contain  such  information  on 
ancient  customs  and  laws,  as  to  carry  with  them  authori- 
ty, as  well  as  illustration.  Lord  Holt,  in  the  great  case 
of  Coggg  V.  Bernard,  made  free  use  of  Bracton,  and  spoke 
of  him  as  an  old  author,  but  one  full  of  reason  and  good 
sense. 

Britton  and  Fleta,  two  treatises  in  the  reign  of  Edw.  I.,  iinttui  ud 
were  nothing  more  than  appendages  to  Bracton,  and  from 
which  they  drew  largely.  Lord  Coke  says,**  that  Britton 
was  Bishop  of  Hereford,  and  of  profound  judgment  in  the 
common  law,  and  that  Fleta  was  written  by  some  learned 
lawyer,  while  in  confinement  in  the  Fleet  prison.  The  dis- 
sertation which  Selden  annexed  to  the  edition  of  Fleta, 
printed  in  his  time,  is  evidence  of  the  high  estimation  in 
whi  ch  the  work  was  then  held  ; and  it  is  a little  singular, 
that  President  Henault,  in  his  chronological  abridgment  of 
the  History  of  France,'  should  refer  to  this  ancient  English 
treatise  of  Fleta  as  an  historical  authority. 

Sir  John  Fortescue’s  treatise  De  Laudibus  Leinm  An- 

O 

glia,  was  written  in  the  reign  of  Henry  VI.,  under  whom  he 
was  Chief  Justice,  and  afterwards  Chancellor.  It  is  in  the 
form  of  a dialogue  between  him  and  the  young  prince,  and 
lie  undertakes  to  show,  that  the  common  law  was  the  roost 


a Selden’i  Outertation,  cU,  I,  sec.  3.  r Tom.  I.  258, 

b Prrf.  lo  10  Co. 


r jod  by  Google 


502  SOURCES  OF  [Part  III. 

reasonable,  and  the  most  ancient  in  Europe,  and  superior 
to  the  civil  law.  It  displays  sentiments  of  liberty,  and  a 
sense  of  a limited  monarchy,  remarkable,  in  the  6erce  and 
barbarous  period  of  the  Lancastrian  civil  wars,  and  an  air 
of  probity  and  piety  runs  through  the  work.  He  insisted, 
for  instance,  that  the  conviction  of  criminals  by  juries,  and 
without  torture,  was  much  more  Just  and  humane  than  the 
method  of  the  continental  nations ; and  that  the  privilege  of 
challenging  Jurors,  and  of  bringing  writs  of  attaint  upon 
corrupt  verdicts,  and  the  usual  wealth  of  Jurors,  afforded 
that  security  to  the  lives  and  property  of  English  subjects, 
which  no  other  country  was  capable  of  affording.  He  run 
a parallel,  in  many  instances,  between  the  common  and  the 
civil  law,  in  order  to  show  the  superior  equity  of  the  for- 
mer, and  that  the  proceedings  in  courts  of  Justice  were  not 
so  dilatory  as  in  other  nations.  Though  some  of  the  in- 
stances of  that  superiority  which  he  adduces,  such  as  the 
illegitimacy  of  ante-nuptial  children,  and  the  doctrine  of 
feudal  wardships,  are  of  no  consequence,  yet  the  security 
arising  from  trial  by  Jury,  and  the  security  of  life  and  pro- 
perty by  means  of  the  mixed  government  of  England,  and 
the  limitations  of  the  royal  prerogative,  were  solid  and  pre- 
eminent marks  of  superiority. 

This  interesting  work  of  Fortescue  has  been  translated 
from  the  Latin  into  English,  and  illustrated  with  the  notes 
of  the  learned  Selden  ; and  it  was  strongly  recommended, 
in  a subsequent  age,  by  such  writers  as  Sir  Walter  Raleigh, 
and  Su  Germain.  And  while  upon  this  author,  we  cannot 
but  pause  and  admire  a system  of  Jurisprudence,  which,  in 
so  uncultivated  a period  of  society,  contained  such  singular 
and  invaluable  provisions  in  favour  of  life,  liberty,  and  pro- 
perty, as  those  to  which  Fortescue  referred.  They  were 
unprecedented  in  all  Greek  and  Roman  antiquity,  and,  being 
preserved  in  some  tolerable  degree  of  freshness  and  vigour, 
amidst  the  profound  ignorance  and  licentious  spirit  of  the 
feudal  ages,  they  Justly  entitle  the  common  law  to  a share 
of  that  constant  and  vivid  eulogy  which  the  English  law- 
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yers  have  always  liberally  bestowed  upon  their  municipal 
institutions. 

Littleton’s  Book  of  Tenures  was  composed  in  the  reign  L>tUM<». 
of  Bdward  IV.,  and  it  is  confined  entirely  to  the  doctrines  of 
the  old  English  law,  concerning  the  tenure  of  real  estates, 
and  the  incidents  and  services  relating  thereto.  In  the  first 
book,  Littleton  treats  of  the  quantity  of  interest  in  estates, 
under  the  head  of  fee  simple,  fee  tail,  tenant  in  dower,  te- 
nant by  the  curtesy,  tenant  for  life,  for  years,  and  at  will. 

In  the  second  book  he  treats  of  the  several  tenures  and  ser- 
vices by  which  lands  were  then  held,  such  as  homage, 
fealty,  villenage,  and  knight  service.  In  the  third  book  he 
treats  of  divers  subjects  relative  to  estates,  and  their  te- 
nures, under  the  heads  of  parceners,  joint  tenants,  estates 
on  condition,  releases,  warranty,  &tc.  He  explained  the 
learning  of  that  period  on  the  subject  of  tenures  and  es- 
tates, with  a felicity  of  arrangement,  and  perspicuity  and 
precision  of  style,  that  placed  him  above  all  other  writers 
on  the  law.  No  one  ever  attained  a more  decided  and 
permanent  reputation  for  accuracy  and  authority.  Lord 
Coke  says,*  that  Littleton’s  Tenures  was  the  most  perfect 
and  absolute  work,  and  as  free  from  error  as  any  book  that 
ever  was  written  on  any  human  science  ; and  he  is  justly 
indignant  at  the  presumptuous  and  absurd  censures  which 
the  celebrated  civilian  Hotman  was  pleased  to  bestow  on 
Littleton’s  clear  and  accurate  view  of  English  feudal  tenures. 

He  said,  he  had  known  many  of  his  cases  drawn  in  question, 
but  never  could  find  any  judgment  given  against  any  of  them, 
which  could  not  be  affirmed  of  any  other  book  in  our  law. 

The  great  excellence  of  Littleton  is  his  full  knowledge  of  the 
subject,  and  the  neatness  and  simplicity  of  his  manner.  He 
cites  but  very  few  cases,  but  he  holds  no  opinion,  says  his 
great  commentator,  but  what  is  supported  by  authority  and 
reason.  A great  part  of  Littleton  is  not  now  law,  or  is  en- 
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tirely  obsolete  with  us ; and  particularly  much  of  the  mat- 
ter in  the  chapters  on  estates  in  fee  tail,  copyholds,  feudal 
services,  discontinuance,  attornment,  remitter,  confirmation, 
and  warranty.  But,  even  at  this  day,  what  remains  con- 
cerning tenures,  cannot  be  well  understood  without  a gene- 
ral knowledge  of  what  is  abolished ; and  even  the  obsolete 
parts  of  Littleton  can  be  studied  with  pleasure  and  profit, 
by  all  who  are  desirous  to  trace  the  history  and  grounds  of 
the  law.  It  has  been  supposed  by  Mr.  Butler,  that  Little- 
ton’s treatise  would  still  be  a proper  introduction  to  the  in- 
stitutes of  the  English  law  on  the  subject  of  real  estates. 

rwkiia.  Perkins’  Treatise  of  the  Laws  of  England,  written  in  the 
reign  of  Henry  VIII.,  has  always  been  deemed  a valuable 
book  for  the  learning  and  ingenuity  displayed  in  it  rela- 
ting to  the  title  and  conveyance  of  real  property.  Coke 
ssiid  it  was  wittily  and  learnedly  composed ; and  Lord  Mans- 
field held  it  to  be  a good  authority  in  point  of  law.  It 
treats  of  grants,  deeds,  feoffments,  exchange,  dower,  curtesy, 
devises,  surrenders,  reservations,  and  conditions ; and  it 
abounds  with  citations,  and  supports  the  positions  laid  down 
by  a reference  to  the  Year  Books,  or  Fitiherbert’s  Abridg- 
ment. 

*sSd««**  Dialogue  between  a Doctor  of  Divinity  and  a Stu- 

dent in  Law,  was  written  by  St.  Germain,  in  tlic  reign  of 
Henry  VIII.,  and  discusses  in  a popular  manner  many  prin- 
ciples and  points  of  the  common  law.  The  seventeenth 
edition  of  this  work  was  published  in  1787,  and  dedicated  to 
the  younger  students  and  professors  of  law.  It  has  always 
been  considered  by  the  courts,  and  the  best  of  the  juridical 
writers,  as  a book  of  merit  and  authority.  The  form  of 
writing  by  dialogue  was  much  in  use  among  the  ancients, 
and  some  of  the  finest  treatises  of  the  Greeks  and  Romans 
were  written  in  that  form,  and  particularly  the  remains  of 
the  Socratic  school  in  the  writings  of  Xenophon  and  Plato, 
and  the  rhetorical  and  philosophical  treatises  of  Cicero. 
The  three  most  Interesting  productions,  in  the  form  of  dia- 
logue, on  the  English  law,  arc  Fortcscuc,  already  mention- 
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ed,  this  work  of  St.  Germain,  and  the  elegant  and  classical 
work  entitled  Eunomus,  or  Dialogues  concerning  the  Law 
and  Constitution  of  England,  by  Mr.  Wynne. 

But  the  legal  productions  of  the  preceding  ages  were  all 
surpassed  in  value  and  extent  in  the  reigns  of  Elizabeth  and 
James,  by  the  results  of  the  splendid  talents  and  immense 
erudition  of  Bacon  and  Coke.  The  writings  of  Lord  Ba- 
con on  the  municipal  law  of  England  are  not  to  be  com- 
pared in  reputation  to  his  productions  in  metaphysical  and 
moral  science ; but  it  is,  nevertheless,  true,  that  he  shed 
light  and  learning,  and  left  the  impression  of  profound  and 
original  thought,  on  every  subject  which  he  touched.  It 
was  the  course  of  his  life  to  connect  law  with  other  studies, 
and,  therefore,  he  admitted,  that  his  arguments  might  have 
the  more  variety,  and  perhaps  the  greater  depth  of  reason. 
His  principal  law  tracts  are,  his  Elements  of  the  Common 
Law,  containing  an  illustration  of  the  most  important 
maxims  of  the  common  law,  and  of  the  use  of  the  law  in  its 
application  to  the  protection  of  person,  property,  and  cha- 
racter, and  his  Reading  upon  the  Statute  of  Uses.  Lord 
Bacon  seems  to  have  disdained  to  cite  authorities  in  his  law 
treatises ; and  in  that  respect  he  approved  of  the  method  of 
Littleton  and  Fitzherbert,  and  condemned  that  of  Perkins 
and  Staunfordc.'  He  admits,  however,  that  in  bis  own  pri- 
vate copy,  he  had  all  his  authorities  quoted,  and  that  he 
did  sometimes  “ weigh  down  authorities  by  evidence  of 
reason  and  that  he  intended  rather  to  correct  the  law 
than  sooth  received  error,  or  endeavour  to  reconcile  con- 
tradictions by  unprofitable  subtlety.  He  made  a proposal 
to  King  James,  for  a digest  oftbe  whole  body  of  the  com- 
mon and  statute  law  of  England ; and  if  he  had  been  en- 
couraged and  enabled  to  employ  the  resources  of  his  great 
mind  on  such  a noble  work,  he  would  have  done  infinite 
service  to  mankind,  and  have  settled  in  his  favour  the  ques- 
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tioD,  which  he  said  would  bo  made  with  posterity,  whether 
he  or  Coke  was  the  greater  lawyer.  The  writings  of  Lord 
Bacon  are  distinguished  for  the  perspicuity  and  simplicity 
with  which  every  subject  is  treated. 

Lord  Coke’ s Institutes  have  had  a most  extensive  and 
permanent  influence  on  the  common  law  of  England.  The 
first  part  is  a commentary  upon  Littleton’ s Tenures ; and 
notwithstanding  the  magnitude  of  the  work,  it  has  reached 
seventeen  editions.  Many  of  the  doctrines  which  his  writ- 
ings explain  and  illustrate,  have  become  obsolete,  or  have 
been  swept  away  by  the  current  of  events.  The  influence 
of  two  centuries  must  inevitably  work  a great  revolution 
in  the  laws  and  usages,  as  well  as  in  the  manners  and  taste, 
of  a nation.  Perhaps  every  thing  useful  in  the  institutes  of 
Coke  may  be  found  more  methodically  arranged,  and  more 
interestingly  taught,  in  the  modern  compilations  and  di- 
gests ; yet  his  authority  on  all  subjects  connected  with  the 
ancient  law,  is  too  great  and  too  venerable  to  be  neglected. 
The  writings  of  Coke,  as  Butler  has  observed,*  stand  be- 
tween and  connect  the  ancient  and  the  modern  law — the 
old  and  the  new  jurisprudence.  He  explains  the  ancient 
system  of  law  as  it  stood  in  his  day,  and  he  points  out  the 
leading  circumstances  of  the  innovation  which  was  begun. 
We  have  in  his  W'orks  the  beginning  of  the  disuse  of  real 
actions  : the  tendency  of  the  nation  to  abolish  the  military 
tenures  ; the  rise  of  a system  of  equity  jurisdiction  ; and 
the  outlines  of  every  point  of  modern  law. 

The  second  part  of  the  Institutes  of  Coke  is  a commen- 
tary upon  the  ancient  statutes,  beginning  with  magna  char- 
ta,  and  proceeding  down  to  the  reign  of  Henry  VIII. ; and 
his  commentaries  upon  the  ancient  statutes  consisted,  as  he 
himself  declared,  of  the  authentic  resolutions  of  the  courts 
of  justice,  and  were  not  like  the  glosses  of  the  civilians  upon 
the  text  of  the  civil  law,  which  contain  so  many  diversities 
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of  opinion  as  to  increase  rather  than  to  resolve  doubts  and 
uncertainties.  His  commentary  upon  magna  charta,  and  par- 
ticularly on  the  celebrated  29ih  chapter,  is  deeply  interesting 
to  the  lawyers  of  the  present  age,  as  well  from  the  value 
and  dignity  of  the  text,  as  the  spirit  of  justice  and  of  civil 
liberty  which  pervades  and  animates  the  work.  In  this  re- 
spect Lord  Coke  eclipses  bis  contemporary  and  great  rival, 

Lord  Bacon,  who  was  as  inferior  to  Coke  in  a just  sense  and 
manly  vindication  of  the  freedom  and  privileges  of  the  sub- 
ject, as  he  was  superior  in  general  science  and  philoso- 
phy. Lord  Coke,  in  a very  advanced  age,  look  a principal 
share  in  proposing  and  framing  the  celebrated  Petition  of 
Right,  containing  a parliamentary  sanction  of  those  consti- 
tutional limitations  upon  the  royal  prerogative,  which  were 
deemed  essential  to  the  liberties  of  the  nation. 

The  third  and  fourth  parts  of  the  institutes  treat  of  high 
treason,  and  the  other  pleas  of  the  crown,  and  the  history 
and  antiquities  of  the  English  courts.  The  harshness  and 
severity  of  the  ancient  criminal  code  of  England  are  not 
suited  to  the  taste  and  moral  sense  of  the  present  age  ; and 
those  parts  of  the  institutes  are  of  very  inconsiderable  value 
and  use,  except  it  be  to  enlighten  the  researches  of  the  legal 
antiquary.  In  this  respect.  Coke’s  Pleas  of  the  Crown  are 
inferior  to  the  work  under  that  title  by  Staunforde,  who 
wrote  in  the  age  of  Philip  and  Mary,  and  was  the  earliest 
writer  who  treated  didactically  on  that  subject.  Staunforde 
wrote  in  law  French;  but  Lord  Coke,  more  wisely  and 
benevolently,  wrote  in  English,  because,  he  said,  the  matter 
of  which  he  treated  concerned  all  the  subjects  of  the  realm. 

Before  we  quit  the  period  of  the  old  law,  we  must  not 
omit  to  notice  the  grand  abridgments  of  Statham,  Fitzher- 
bert,  and  Brooke.  Statham  was  a baron  of  the  Exchequer  a...w- 
in  the  time  of  Edward  IV.  Ilis  abridgment  of  the  law 
was  a digest  of  most  titles  of  the  law,  and  comprising  under 
each  head  adjudged  cases  from  the  Year  Books,  given  in  a 
concise  manner.  The  cases  were  strung  together  without 
regard  to  connexion  of  matter.  It  is  doubtful  whetherit  was 
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printed  before  or  after  Fitzherberi’s  work,  but  the  latter 
entirely  superseded  it.  Fitzherbert  was  published  in  the 
reign  of  Henry  VIII.,  and  came  out  in  1514,  and  was  a work 
(or  that  period  of  singular  learning  and  utility.  Brooke  was 
published  in  1573,  and  in  a great  degree  superseded  the 
others.  These  two  last  abridgments  contain  the  substance 
of  the  Year  Books  regularly  digested;  and  by  the  form  and 
order  which  they  gave  to  the  rude  materials  before  them, 
and  the  great  facility  which  they  afforded  to  the  acquisition 
of  knowledge,  they  must  have  contributed  very  greatly  and 
rapidly  to  the  improvement  of  legal  science.  Even  those 
exceedingly  laborious  abridgments  were  in  their  turn  to  be 
superseded  by  the  abridgments  of  Rolle,  and  his  successors. 
Dr.  Cowell,  who  was  contemporary  with  Coke,  published 
in  Latin  an  Institute  of  the  Laws  of  England,  after  the  man- 
ner of  Justinian’s  Institutes.  His  work  was  founded  upon 
the  old  feudal  tenures,  such  as  the  law  of  wards  and  liveries, 
tenures  in  capiic,  and  knight  service.  While  the  writings 
of  Lord  Coke  have  descended  with  fame  and  honour  to 
posterity,  it  was  the  fate  of  the  learned  labours  of  Dr. 
Cowell,  to  pass  unheeded  and  unknown,  into  irreclaimable 
oblivion.*  And,  with  respect  to  all  the  preceding  periods. 
Reeves’  History  of  the  English  Law  contains  the  best  ac- 
count that  we  have  of  the  progress  of  the  law,  from  the 
time  of  the  Saxons  to  the  reign  of  Elizabeth.  It  covers 
the  whole  ground  of  the  law  included  in  the  old  abridg- 
ments, and  it  is  a work  deserving  of  the  highest  commen- 


a Dr.  Cowell  published  a Lat*  Dictionary,  or  the  Interpreter  of 
Worth  and  Temu  uteil  cither  in  the  (h>mmon  or  Statute  Law,  and  in 
the  Tenuret,  Cowell's  Interpreter  is  frequently  cited  by  the  F.nelisli 
aiiluiuatiiins,  and  Mr.  iSeldun  inukeH  inurh  use  of  it  in  his  notes  to 
Fortcocue.  It  is  one  of  tlio  authorities  used  by  Jacob  in  compiling 
his  Law  Dictionary  ; but  the  first  edition  under  James  I.  mot  with  the 
singular  fate  of  being  suppressed  by  a proclamation  of  the  king,  at 
the  instance  of  the  House  of  Commons,  for  containing  the  heretical 
and  monstrous  doctrine,  that  the  king  was  an  absolute  monarch,  and 
above  the  law,  which  he  might  alter  or  suspend  at  hU  pleasure. 
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dation.  I am  at  a loss  wliich  most  to  admire,  the  full  and 
accurate  learning  which  it  contains,  or  the  neat,  perspicu- 
ous,  and  sometimes  elegant  style,  in  which  that  learning  is 
conveyed. 

The  treatise  of  Sir  Henry  Finch,  being  a discourse 
four  books  on  the  maxims  and  positive  grounds  of  the  law, 
was  first  published  in  French,  in  1613,  and  we  have  the  au- 
thority of  Sir  William  Blackstone  for  saying,  that  his  me- 
thod was  greatly  superior  to  all  the  treatises  that  were 
then  extant.  His  text  was  weighty,  concise,  and  nervous, 
and  bis  illustrations  apposite,  clear,  and  authentic.  But 
the  abolition  of  the  feudal  tenures,  and  the  disuse  of  real 
actions,  have  rendered  half  of  his  work  obsolete. 

Shepherd’s  Touchstone  of  Common  Assurances  was  the  sbeniiwd'i 

4 , * , TouclMtoM* 

production  of  Mr.  Justice  Dodderidge,  in  the  reign  of  Janies 
I.  It  is  a work  of  great  value  and  authority,  touching  the 
common  law  modes  of  conveyance,  and  those  derived  from 
the  statute  of  uses.  It  treats  also  copiously  of  the  law  of 
uses  and  devises ; but  the  great  defect  of  the  book  is  the 
want  of  that  lucid  order  and  perspicuous  method  which 
are  essential  to  the  cheerful  perusal  and  ready  perception 
of  the  merits  of  such  a work.  The  second  volume  of 
CoUectanta  Juridica  has  an  analysis  of  the  theory  and  prac- 
tice of  conveyancing,  which  is  only  a compendious  abridg- 
ment of  the  Touchstone ; and  there  is  a very  improved  edi- 
tion of  it  by  Preston,  who  has  favoured  the  profession 
with  several  excellent  tracts  on  the  law  of  real  property. 

Rolle’s  Abridgment  of  the  Law  was  published  soon  aAer  rou,.',  a- 
the  restoration,  with  an  interesting  preface  by  Sir  Matthew  ‘"“‘s"'*'"' 
Hale.  It  brings  down  the  law  to  the  end  of  the  reign  of 
Charles  I.,  and  though  it  be  an  excellent  work,  and,  in  point 
of  method,  succinctness,  and  legal  precision,  a model  of  a 
good  abridgment.  Sir  Matthew  Hale  considered  it  an  une- 
qual monument  of  the  fame  of  Rolle,  and  that  it  fell  short 
of  what  might  have  been  expected  from  his  abilities  and 
great  merit.  It  is  also  deemed,  by  Mr.  Hargrave,  a great 
defect  in  Viner’s  very  extensive  abridgment,  that  he  should 
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have  attempted  to  engraft  it  on  such  a narrow  foundation  as 
that  of  Rollc’s  work.  Rollc  was  chief  justice  of  England 
under  the  protectorate  of  Cromwell,  and  under  the  prece- 
ding commonwealth ; but  as  his  abridgment  was  printed  in 
tlie  reign  of  Charles  II.,  he  has  no  other  title  annexed  to 
his  name  than  that  of  Serjeant  Rolle,  and  his  republican 
dignity  was  not  recognised. 

Since  the  period  of  the  English  revolution,  the  new  di- 
gests have  superseded  the  use  of  the  former  ones  ; and  Ba- 
con, Viner,  Comyns,  and  Cruise,  contain  such  a vast  acces- 
sion of  modern  law  learning,  lliat  their  predecessors  have 
fallen  into  oblivion.  Viner’s  Abridgment,  with  all  its  defects 
and  inaccuracies,  is  a convenient  part  of  every  lawyer’s  libra- 
ry. We  obtain  by  it  an  easy  and  prompt  access  to  the  learning 
of  the  Year  Books,  and  the  old  abridgments,  and  the  work  is 
enriched  with  many  reports  of  adjudged  cases,  not  to  be  found 
elsewhere  ; but,  after  all  that  can  be  said  in  its  favour,  it  is 
an  enormous  mass  of  crude  undigested  matter,  and  not  worth 
the  labour  of  the  compilation.  The  digest  of  Lord  Chief  Baron 
Comyns  is  a production  of  vastly  higher  order  and  reputa- 
tion, and  it  is  the  best  digest  extant  upon  the  entire  body  of 
the  English  law.  Lord  Kenyon  held  his  opinion  alone  to 
be  of  great  authority,  for  he  was  considered  by  his  contem- 
poraries as  the  most  able  lawyer  in  Westminster  Hall.*  The 
title  Pleader  has  often  been  considered  as  the  most  elabo- 
rate and  useful  head  of  the  work,  but  the  whole  is  distin- 
guished for  the  variety  of  the  matter,  its  lucid  order,  the 
precision  and  brevity  of  the  expression,  and  the  accuracy 
aud  felicity  of  the  execution.  Bacon’s  Abridgment  was 
composed  chiefly  from  materials  left  by  Lord  Chief  Baron 
Gilbert.  It  has  more  of  the  character  of  an  elementary 
work  than  Comyns’  Digest.  The  first  edition  appeared  in 
173C,  and  was  much  admired,  and  the  abridgment  has  main- 
tained its  great  influence  down  to  the  present  time,  as  being 
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a very  convenient  and  valuable  collection  of  principles, 
arising  under  tlie  various  titles  in  the  immense  system  of 
the  English  law.  And  in  connexion  with  this  branch  of  the 
subject,  it  will  be  most  convenient,  though  a little  out  of  the 
order  of  time,  to  take  notice  of  Cruise’s  recent  and  very  Cruiu'i  Di- 
valuable  Digest  of  the  laws  of  England  respecting  real  pro-  *“*' 
perty.  It  is  by  far  the  most  perfect  elementary  work  of 
the  kind,  which  we  have  on  the  doctrine  of  real  property, 
and  it  is  distinguished  for  its  methodical,  accurate,  perspi- 
cuous, and  comprehensive  view  of  the  subject.  All  his 
principles  arc  supported  and  illustrated  by  the  most  judi- 
cious selection  of  adjudged  cases.  They  are  arranged  with 
great  skill,  and  applied  in  confirmation  of  bis  doctrines 
with  the  utmost  pertinency  and  force. 

The  various  treatises  of  Lord  Chief  Baron  Gilbert  are  ofnuoD  cu- 

, bott, 

high  value  and  character,  and  they  contributed  much  to  ad- 
vance the  science  of  law  in  the  former  part  of  the  last  cen- 
tury. His  treatise  on  Tenures  deserves  particular  notice, 
as  having  e.xplaincd  upon  feudal  principles  several  of  the 
leading  doctrines  in  Littleton  and  Coke  ; and  it  is  a very 
elementary  and  instructive  essay  upon  that  abstruse  branch 
of  learning.  His  essay  on  the  Law  of  Evidence  is  an  excel- 
lent performance,  and  the  groundwork  of  all  the  subsequent 
collections  on  that  subject ; and  it  still  maintains  its  charac- 
ter, notwillistanding  the  law  of  evidence,  like  most  other 
branches  of  the  law,  and  particularly  the  law  of  commercial 
contracts,  has  expanded  with  tlie  progress  and  the  exigen- 
cies of  society.  His  treatise  on  the  law  of  Uses  and  Trusts 
is  another  work  of  high  authority,  and  it  has  been  rendered 
peculiarly  valuable,  by  the  revision  and  copious  notes  of 
Mr.  Sugden. 

Tlie  treatises  on  the  Pleas  of  the  Crown,  by  Sir  Matthew  iiaia  and 
Hale  and  Sergeant  Hawkins,  appeared  early  in  the  last  cen-  ** 
tury,  and  they  contribute  to  give  precision  and  certainty 
to  tliat  most  deeply  interesting  part  ofjurisprudence.  They 
are  both  of  llicui  vrorks  of  authority,  and  have  had  great 
sanction,  and  been  uniformly  and  strongly  recommended 
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the  Law  of  Tenures  is  an  excellent  work,  and  the  value 
of  it  cannot  be  better  recommended  than  by  the  fact,  that 
Sir  William  Blackstone  has  interwoven  the  substance  of 
that  treatise  into  the  second  volume  of  his  commentaries. 
Dr.  Wood  published  in  1722  his  Institute  of  the  Laws  of 
England.  His  object  was  to  digest  the  law,  and  to  bring 
it  into 'better  order  and  system.  By  the  year  1754,  his 
work  had  passed  through  eight  folio  editions,  and  tliereby 
afforded  a decisive  proof  of  its  value  and  popularity.  It 
was  greatly  esteemed  by  the  lawyers  of  that  age;  and  an 
American  judge,*  (himself  a learned  lawyer  of  the  old 
school,)  has  spoken  of  Wood  as  a great  authority,  and  of 
weight  and  respect  in  Westminster  Hall. 

But  it  was  the  fate  of  Wood’s  Institutes  to  be  entirely 
superseded  by  more  enlarged,  more  critical,  and  more  at- 
tractive publications,  and  especially  by  the  Commentaries 
BiuUiooe.  of  Sir  William  Blackstone,  who  is  justly  placed  at  the  head 
of  all  the  modern  writers  who  treat  of  the  general  elemen- 
tary principles  of  the  law.  By  the  excellence  of  his  ar- 
rangement, the  variety  of  his  learning,  the  justness  of  his 
taste,  and  the  purity  and  elegance  of  his  style,  he  commu- 
nicated to  those  subjects  which  were  harsh  and  forbidding 
in  the  pages  of  Coke,  the  attractions  of  a liberal  science,  and 
the  embellishments  of  polite  literature.  The  second  and 
third  volumes  of  the  commentaries  are  to  be  thoroughly 
studied  and  accurately  understood.  What  is  obsolete  is 
necessary  to  illustrate  that  which  remains  in  use,  and  the 
greater  part  of  the  matter  in  those  volumes  is  law  at  this 
day,  and  on  this  side  of  the  Atlantic. 

I have  necessarily  been  obliged  to  omit  the  mention  of 
many  valuable  works  upon  law,  as  my  object  in  the  present 
lecture  was  merely  to  select  those  which  were  the  most 
TVMdM*  distinguished.  With  respect  to  the  modern  di- 


a M'Kean,  Ch.  J.  1 Dalltu,  p.  357. 
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dactic  treatises  oa  various  heads  of  the  law,  and  which  have 
multiplied  exceedingly  within  the  period  of  the  present 
generation,  I can  only  take  notice  of  a few  of  those  which 
relate  to  the  law  of  real  property,  aud  are  deemed  the  most 
important.  The  numerous  works,  both  foreign  and  domes- 
tic, on  various  branches  of  the  law  of  personal  rights  and 
commercial  contracts,  I may  have  occasion  to  refer  to  here- 
aAer,  as  the  subjects  of  which  they  treat  pass  under  con- 
sideration, in  the  course  of  these  lectures.  Any  critical 
notice  of  them  at  present,  would  lead  us  too  far  from  the 
general  purpose  of  this  inquiry,  and  many  of  them  are  not 
sufficiently  matured  by  time  to  become  of  much  authority. 

Sanders’  Essay  on  Uses  and  Trusts  is  a comprehensive 
and  systematic  treatise,  but  it  wants  that  fulness  of  illustra- 
tion, and  neat  and  orderly  arrangement,  requisite  in  the 
discussion  of  so  abstruse  and  complicated  a branch  of  the 
law.  The  learned  Mr.  Butler  has  given  a very  elaborate 
note  on  the  same  subject  ;*  and  there  is  an  excellent  sum- 
mary of  the  law  of  uses  and  trusts  in  Cruise’s  Digest,  ar- 
ranged with  his  customary  skill,  and  supported  by  an  ac- 
curate analysis  of  adjudged  cases,  which  are  apposite  and 
pertinent  to  the  inquiry. 

Sugden’s  Practical  Treatise  on  Powers  is  the  best  book 
we  have  on  that  very  abstruse  title  in  the  law.  It  was  re- 
garded by  the  author  as  his  favourite  performance,  and  he 
is  entitled  to  the  gratitude  of  the  student  for  his  masterly 
execution  of  the  work.  It  is  perspicuous,  methodical,  and 
accurate.  Mr.  Sugden’s  Treatise  on  the  Law  of  Vendors 
and  Purchasers,  is  also  a correct  and  useful  collection  of 
equity  principles  on  a subject  extremely  interesting,  and  of 
constant  forensic  discussion.  Roberts  on  Fraudulent  Con- 
veyances covers  a very  important  head  in  the  jurisprudence 
of  the  courts  of  equity.  He  has  collected  the  cases  arising 
under  the  statutes  of  13  and  27  Elizabeth,  respecting  con- 
veyances that  are  deemed  fraudulent  in  respect  to  creditors 


a Note  ‘231  to  lib.  3.  Co.  Lill. 
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and  purchasers  ; and  tliough  the  treatise  is  written  in  bad 
taste,  it  is  a useful  digest  of  the  law  on  that  subject.  Powell’s 
Essay  upon  the  learning  of  devises  contains  a systematical  and 
valuable  view  of  an  important  branch  of  the  law  concerning 
title  to  real  property,  and  it  is  enlivened  with  some  spirited 
discussions;  but  neither  that  essay,  nor  the  one  of  his  upon 
mortgages,  are  to  be  compared  to  the  clear,  succinct,  and 
masterly  analysis  of  the  cases  under  similar  titles,  in  the  great 
work  of  Mr.  Cruise.  Fearne’s  Essay  on  Contingent  Re- 
mainders and  Executory  Devises  is  a fierforraance  of  a very 
superior  character.  It  is  eminently  distinguished  for  the 
ability  and  perspicuity  with  which  it  unfolds  and  explains 
the  principles  of  the  most  intricate  parts  of  the  law.  Mr. 
Preston’s  recent  essays  on  Estates  and  Abstracts  of  Title 
contain  sound  and  clear  views  of  the  law  of  real  property, 
and  they  have  already  attained  the  authority  of  works  of  es- 
tablished reputation. 

I have  thus  attempted,  for  the  assistance  of  the  student, 
to  unfold,  in  tliis  and  the  preceding  lecture,  the  principal 
sources  from  which  we  derive  the  evidence  and  rules  of  the 
common  law.  There  is  another  source  still  untouched, 
from  which  a great  accession  of  sound  principles,  particu- 
larly on  the  subject  of  personal  contracts,  has  been  received, 
to  enlarge,  improve,  and  adorn  our  municipal  codes.  1 al- 
Indc  to  tlie  body  of  (he  civil  law,  contained  in  the  Institutes, 
Digest,  and  Code  of  Justinian  ; and  our  attention  will  be 
directed  to  that  subject  in  the  next  lecture. 
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The  great  body  of  the  Roman  or  civil  law  was  collected 
and  digested  by  order  of  the  Emperor  Justinian,  in  the  for- 
mer part  of  the  sixth  century.  That  compilation  has  come 
down  to  modern  times,  and  the  institutions  of  every  part 
of  Europe  have  felt  its  influence,  and  it  has  contributed 
largely,  by  the  richness  of  its  materials,  to  their  character 
and  improvement.  With  most  of  the  European  nations, 
and  in  the  new  states  in  Spanish  America,  in  the  province 
of  Lower  Canada,  and  in  one  of  these  United  States,*  it 
constitutes  the  principal  basis  of  their  unwritten  or  com- 
mon law.  It  exerts  a very  considerable  influence  upon 
our  own  municipal  law,  and  particularly  on  those  branches 
ofit  which  are  of  equity  and  admiralty  jurisdiction,  or  fall 
within  the  cognizance  of  the  surrogate’s  or  consistorisd 
courts.” 

The  history  of  the  venerable  system  of  the  civil  law  is 
peculiarly  interesting.  It  was  created  and  gradually  ma- 
tured on  the  banks  of  the  Tiber,  by  the  successive  wisdom 
of  Roman  statesmen,  magistrates,  and  sages:  and  aAergo- 


a See  the  Civil  Code  oftheitaleof  LouitUma,  aa  adopted  in  18S4. 
b The  Roman  law  ia  blended  with  that  of  the  Dutch,  and  carried 
into  their  Aaiatic  possessions  ; and  when  the  island  of  Ceylon  passed 
into  the  hands  of  the  English,  justice  was  directed  to  be  administer- 
ed according  to  the  former  system  of  laws  in  the  Dutch  courts ; and 
Van  Leeu  wen’s  Commentaries  on  the  Roman  Dutch  Law  were  trans- 
lated into  English  in  1 8S0,  expressly  for  the  benefit  of  the  English 
judiciary  in  that  island. 
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verniog  the  greatest  people  in  the  ancient  world,  for  the 
space  of  thirteen  or  fourteen  centuries,  and  undergoing  ex- 
traordinary vicissitudes  after  the  fall  of  the  western  em- 
pire, it  was  revived,  admired,  and  studied,  in  modern  £u-' 
rope,  on  account  of  the  variety  and  excellence  of  its  ge- 
neral principles.  It  is  now  taught  and  obeyed,  not  only  in 
France,  Germany,  Holland,  and  Scotland,  but  in  the  isl- 
ands of  the  Indian  Ocean,  and  on  the  banks  of  the  Missis- 
sippi and  the  St.  Lawrence.  So  true,  it  seems,  are  the 
words  of  d’Aguesseau,  that  “ the  grand  destinies  of  Rome 
are  not  yet  accomplished ; she  reigns  throughout  the  world, 
by  her  reason,  after  having  ceased  to  reign  by  her  autho- 
rity.” 

My  design  in  the  present  lecture  is  to  make  a few  ge- 
neral observations  on  the  history  and  character  of  the  civil 
law,  in  order  to  excite  the  curiosity  and  direct  the  atten- 
tion of  the  student  to  the  proper  sources  of  information  on 
the  subject.  The  acquaintance  which  I have  with  that  law 
is  necessarily  very  imperfect ; and  I am  satisfied  that  no 
part  of  it  can  be  examined,  and  no  one  period  of  its  his- 
tory can  be  touched,  by  a person  not  educated  under  that 
system,  without  finding  himself  at  once  admonished  of  the 
difficulty  and  delicacy  of  the  task,  by  reason  of  the  over- 
whelming mass  of  learning  and  criticism  which  presses  upon 
every  branch  of  the  inquiry. 

That  part  of  tlie  Roman  jurisprudence  which  has  been 
denominated  the  ancient,  embraced  the  period  from  the 
foundation  of  the  city  by  Romulus,  to  the  establishment  of 
the  twelve  tables. 

The  fragment  of  the  Enchiridion  inserted  in  the  Pan> 
dects,*  is  the  only  ancient  history  of  the  first  ages  of  the  Ro- 
man law  now  extant.  It  was  composed  by  Pomponius,  in 
the  second  century  of  the  Christian  era,  and  rescued  from 
oblivion  by  Justinian  ; and  Bynkershoeck*’  has  republished 


a Dig.  lib.  1.  lit.  2.  De  origine  Juris. 
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it,  and  endeavours  to  restore  the  integrity  of  the  original 
text  by  emendations  and  a critical  commentary.  From  this 
fragment  we  learn  that  Sextus  or  Caius  Papirius,  who  was 
a pontifex  maximus  about  the  time  of  the  expulsion  of  Tar- 
quin,  made  a collection  of  the  leges  regia,  or  laws  and 
usages  of  the  Romans  under  their  kings,  and,  which  was 
known  by  the  name  of  the  Jus  Civile  Papirutnum.  Very 
few,  if  any,  fragments  of  this  original  collection  by  Papi- 
rins  now  remain,  though  efforts  have  been  made  to  restore, 
if  possible,  some  portion  of  these  early  Roman  laws.'  Such 
a work  was  evidence  of  great  progress  in  jurisprudence 
under  the  kings,  and  it  must  have  contained  on  account, 
which  would  have  been  at  the  present  day  most  deeply  in- 
teresting and  curious,  of  the  primitive  institutions  of  a city 
destined  to  become  the  mistress  of  the  world.' 

The  genius  of  the  Roman  government  and  people  had 
displayed  itself  by  the  time  of  the  expulsion  of  their  kings, 
and  the  foundations  of  their  best  institutions  and  discipline 
had  been  laid.  The  Roman  people  were  divided  into  tribes 
and  curim,  and  the  patrician  order  and  the  Roman  senate 
were  instituted  under  Romulus,  and  that  last  body  became 
in  process  of  time  the  most  powerful  and  majestic  tribunal 
in  all  antiquity.  The  general  assemblies  of  the  people  were 


a Ilcinccc.  Anliq.  Ram.  Jur.  Proam.  see.  I and  2.  Hitt.  Jur.  Civ. 
lib.  I.  Kcc.  15, 16. 

b Gibbon,  in  his  History,  vol.  Q.  p.  5.  note,  denies  altogether  the 
fact  of  any  such  original  compilation  by  Papirius.  Niebuhr,  on  the 
other  hand,  though  he  treats  the  early  Komon  history  ns  a poetical 
legend,  says  that  the  high  antiquity  of  the  collection  of  the  lawa 
of  the  kings,  compiled  by  Papirius,  seems  unquestionable.  /7u- 
lory  of  Rome,  vol.  1.  211.  1 am  incompetent  to  decide  such  a 
question.  It  is  cited  ns  an  original  and  authentic  work  hy  Pompo- 
nius,  who  had  infuutely  better  means  of  knowledge  than  any  modem 
writer;  and  it  is  assumed  to  bo  so  by  such  master  critics  as  Bynker- 
shoeck  and  Ucinocci'js,  and  yet  the  singular  learning  and  acuteness 
of  Gibbon  give  almost  overbearing  weight  to  his  critical  opinions. 
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a part  of  the  primitive  government,  and  a very  efficient  por> 
tion  of  the  legislative  power,  and  they  met  in  their  curiae  or 
parishes,  and  the  vote  of  every  citizen  belonging  to  the 
curiae  was  equal  in  these  comitia  curiata.  The  senate  was 
a select  body  of  the  elder  citizens,  and  the  king  was  elected 
for  life  by  the  curiae,  upon  the  nomination  of  the  senate,  and 
the  laws  of  the  comitia  conferred  upon  him  the  powers  of  a 
civil  and  militau'y  chief.*  The  fecial  and  other  colleges  es- 
tablished by  Numa,  bound  the  Romans  to  religious  disci- 
pline.*’  Servius  Tullius  divided  the  people  into  six  classes, 
amd  one  hundred  and  ninety-three  centuries,  and  this  was  a 
most  important  change  in  the  Roman  polity.  The  first 
class  contained  the  patricians,  knights,  and  rich  citizens, 


a I have  followed  Dionysius  of  Halicarnassus,  Livy,  Cicero,  and  the 
other  authors  of  the  classical  ages,  in  respect  to  the  early  history  of 
Rome ; and  I have  not  been  inclined  to  adopt  the  historical  scepti- 
cisms of  some  modern  antiquaries,  (of  whom  Niebuhr  may  be 
placed  at  the  head,)  so  far,  as  to  reject  as  fable  what  the  classics  have 
taught  us  concerning  the  civil  and  political  institutions  of  the  earlier 
Romans.  The  account  in  the  text  of  the  mixed  monarchy  of  Rome, 
under  the  kings,  is  confirmed  by  N iebuhr  himself.  Hist,  of  Rome,  vol. 
1.  290 — 295,  English  edit.  Camb.  1028.  lie  bolds,  however,  contrary 
to  the  received  opinion,  that  the  curitt  were  at  first  assemblies  of  the 
patricians,  and  not  of  the  whole  people ; and  that  the  Plebs  were 
landholders  of  the  neighbouring  towns  and  country,  and  field- 
labourers,  who  were  free,  and  above  the  degree  or  condition  of  the 
clients  attached  to  the  patricians,  but  that  tliey  had  no  vote.  Niebuhr’s 
work  is  so  intermixed  with  true  and  fabulous  story,  and  he  goes  so 
deeply  into  the  " tangled  thickets  of  the  forest,”  that  it  becomes  rather 
dfiiicult  to  know  what  is  and  what  is  not  to  be  deemed  genuine  history, 
amidst  his  incessant  scepticism  and  complicated  narration. 

b JVuma  religionibut  et  divino  jure  populum  devinxit.  Tac.  Ann.  3. 
S6.  According  to  Cicero,  the  auspices,  religious  ceremonies,  courts 
of  justice,  appeals  to  the  people,  the  senate,  and  the  whole  military 
dbcipline,  were  instituted  by  royal  authority,  as  early  os  the  founda- 
tion of  the  city.  He  imputes  the  institution  of  the  auspices  and  the 
senate  particularly  to  Romulus.  Tute.  Qu«s(.  lib.  4.  1.  Ds  Repub. 
lib.  2.  sec.  9, 10.  14.  He  says,  further,  that  .Aruma  was  the  wrtier  of 
laws  which  were  then  extant ! Ibid.  lib.  5.  sec.  2. 
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and  ninety-eight  centuries ; and  when  the  people  assembled 
by  centuries  in  their  comitia  centuriata,  (as  they  generally  did 
thereafter  when  called  by  the  consuls  or  senate,)  they  voted 
by  centuries ; and  the  first  class,  containing  a majority  of  all 
the  centuries,  if  unanimous,  dictated  the  laws.  This  ar- 
rangement threw  the  powers  of  government  into  the  hands 
of  the  patrician  order,  and  of  men  of  property.* 

After  the  etablishment  of  the  republic,  all  the  higher 
magistrates  were  elected  in  the  comitia  centuriata,  which 
were  convoked  by  the  consuls,  and  they  presided  in  them, 
counted  the  votes,  and  declared  the  result ; and  their  reso- 
lutions were  Icget  of  the  highest  authority,  and  binding  on 
the  whole  community.  After  the  institution  of  tribunes, 
they  convoked  the  assemblies  of  the  people  by  tribes,  and 
there  all  the  people  met  on  an  equality,  and  voted  per  ca- 
pita, and  the  comitia  tributa  were  the  same  in  effect  and 
substance  as  the  comitia  curiata.'"  They  elected  the  subor- 
dinate magistrates,  and  enacted  plebiscita,  binding  on  the 
plebeians  alone,  until  the  Hortensian  law  made  the  decrees 
of  the  people  in  their  comitia  tributa  binding  equally  on 
patricians  and  plebeians.” 

As  the  whole  administration  of  Justice,  civil  and  criminal, 
had  been  transferred  from  the  kings  to  the  consuls,  it  soon 
became  necessary  to  control  the  exercise  of  this  formidable 
power.  This  was  done  by  the  Valerian  law,  proposed  by 


a Eotqueita  disparavit,  says  Cicero,  (tliat  is,  he  so  distributed  the 
citizens  in  classes,)  ut  tuffragia  non  in  muUitudinU  ted  in  locupletium 
poUtiale  eutnt ; curavUque  quod  mmper  tn  republica  tenendum  ett,  ne 
plurimumvaleanlplurimi.  De  Repub.  lib.2.  sec.  S2.  Cicero  seems 
to  have  been  aware  of  the  danger  to  property  from  universal  and 
equal  suffrage — Ita  nee  prohibehalur  quisipiam  jure  tu^ragii : el  it 
valebai  in  tujfragio  plurimum,  cujut  plurimum  inlererat  ette  in  optima 
Statu  eicitatem, 

b The  eomitia  tributa  were  free  from  the  rcstramts  placed  upon  the 
comitia  euriala,  inasmuch  as  they  could  be  held  without  a previous 
tenaiut  eoruultum,  and  were  not  subject  to  the  check  of  the  Auspices, 
which  were  under  the  management  of  the  patricians. 
e Dig.  1.2.2.  S.  Gravina  dc.  nrtii  el  prog.  jur.  civ.  sec.  28. 
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the  consul  Valerias,  and  granting  to  persons  accused  of 
crimes  a right  of  appeal  from  the  judgment  of  the  consuls  to 
the  people.  It  then  became  an  established  principle  in  the 
Roman  constitution,  that  no  capital  punishment  could  be 
inflicted  upon  a Roman  citixen  without  the  vote  of  the  peo- 
ple, though  the  consuls  retained  the  power  of  inflicting  very 
severe  imprisonment.*  The  Valerian  law  became  an  im- 
perfect paUadium  of  civil  liberty,  and  was  in  some  re- 
spects analogous  to  the  habeus  corpus  act  in  the  English 
law  ; but  the  appointment  of  a dictator  was  a suspension 
of  the  law. 

As  the  royal  laws  collected  by  Papirius  had  ceased  to 
operate,  except  indirectly  by  the  force  of  usage  ; and  as 
the  Romans,  for  twenty  years  after  the  expulsion  of  Tar- 
quin,  had  been  governed  without  any  known  public  rules,*" 
they  began  to  suflfer  the  evils  of  uncertain  and  unsteady 
laws.  The  call  for  written  law  was  a long  time  resisted 
on  the  part  of  the  magistrates  and  senate ; but  it  was  at  last 
complied  with,  and  a commission  of  three  persons,  by  the 
joint  consent  of  the  senate  and  tribunes,  was  instituted  to 
form  a system  of  law.  This  commission  gave  birth  to  the 
twelve  tables,  which  form  a distinguished  era  in  the  his- 
tory of  the  Roman  law,  and  constitute  the  commencement 
of  what  has  been  called  the  middle  period  of  the  Roman 
jurisprudence.* 


a /JiV.  I.  2.2.  16. 

h Incerto  magis  jure  ct  consucludine  quam  per  latam  legem.  Dig. 
1.  2.  3. 

c The  Enchiridion  of  Pomponius  says,  that  the  deputies  were  com- 
nussioDcd  to  seek  laws  from  the  Grecian  cities;  {Dig.  1.  2.  2.  4.) 
and  the  original  historians,  Livy  (b.  3.  ch.  31,  32.)  and  Dionysius  of 
Halicarnassus,  {.intiq.  Rom.  b.  10.)  say,  that  the  deputation  wassent 
to  Athens  to  learn  the  laws  and  institutions  of  Greece.  Gravina, 
( De  orlu  et  prog.  jur.  civ.  sec.  32.  ; and  De jure  not.  gent,  et  xii  ta- 
bularum,  sec.  23..)  Heincccius,  (f/iil.  y»r.  civ.  sec.  24.  and  Antiq. 
Rom.  Jur.  Procem.sec.  3.)  \ oct,[Com.  ad  Pond.  1.  2.  1.)  Dr.  Taylor, 
[Hiat.  of  the  Roman  Lave,  p.  8.)  and  the  generality  of  modern  wri- 
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The  twelve  tables  were  ratified  by  the  consent  equally  of 
tlie  patricians  and  plebeians,  and  they  consisted  partly  of 
entire  laws  transcribed  from  the  institutions  of  other  na- 
tions, partly  of  such  as  were  altered  and  accommodated  to 
the  manners  of  the  Romans,  partly  of  new  provisions,  and 
partly  of  tlie  laws  and  usages  of  their  ancient  kings.*  They 


ters  on  Roman  history  and  law,  assume  it  to  be  a conceded  fact,  on 
the  authority  of  Livy,  Dionysius,  Cicero,  Pliny,  and  others,  that  the 
embassy  went  to  Athens.  Tacitus  (^rm.  3.  27.)  observes  generally, 
accitii  quae  utquam  egregia,  and  the  deputies  must  have  visited  at  least 
the  Grecian  cities  in  lower  Italy.  M.  Bonamy,  a learned  French 
writer,  has,  however,  written  three  dissertations  upon  the  origin  of 
the  laws  of  the  twelve  tables,  and  he  considers  the  story  of  a Ro- 
man deputation  to  Athens  as  fabulous.  He  endeavours  to  maintain, 
by  an  able  discussion  concerning  the  early  history  of  the  Roman  con- 
stitution and  laws,  and  by  a critical,  and  even  profound  examination 
of  the  laws  of  the  twelve  tables,  that  they  were  not  borrowed  from 
the  jurisprudence  of  Athens,  but  that  they  were  essentially  a resto- 
ration of  the  ancient  Roman  laws  under  Romulus,  Numa,  and  Ser- 
vius  Tullius,  and  which  had  gone  into  disuse  under  the  consuls.  He 
admits,  however,  that  the  plan  of  the  mixed  monarchy,  and  many  of 
the  Roman  usages  under  the  kings,  had  their  origin  in  the  usages  of 
Athens  and  Bparta.  (Jlfem.  de  L'Acad,  dee  Inscriptioru  tt  Bellet 
Leltret,  tome  18.  edit.  Amtl.  1743.)  It  is  worthy  of  observation,  that 
this  sceptical  as  well  us  learned  writer,  does  not  hesitate  to  assume, 
on  the  authority  of  Dionysius  of  Halicarnassus,  the  authenticity  of 
the  history  of  the  Reman  kings.  Gibbon  (Hut.  vol.  8.  p.  8.)  is  also 
decidedly  of  opinion,  that  the  deputation  never  visited  Athens,  and 
he  gives  plausible  reasons  for  bis  belief ; and  though  Cicero  says, 
[De  Legs.  b.  2.  ch.  23.  and  25.)  that  the  regulations  in  the  twelve 
tables  concerning  funerals,  were  translated  from  the  laws  of  Solon, 
and  the  decemviri  bad  adopted  almost  the  very  words  of  Solon,  yet, 
M.  Bonamy  very  ingeniously  relies  upon  Cicero,  as  one  of  the  au- 
thorities in  support  of  his  hypothesis. 

a Oraeina  de  Ortu  et  Prog.  J.  C.  sec.  S2.  Fragments  oftbo  twelve 
tables  were  collected,  and  distributed  with  great  accuracy  under 
their  original  and  proper  divisions,  by  J.  Gothofred,  in  a work  enti- 
tled Quotuor  Fontu  Juris  Cimtis,  printed  in  1653  ; and  his  collection, 
Heineccius  says,  (Antiq.  Jur.  Rom.  Proeem.  sec.  5.)  is  to  be  prefer- 
red to  that  of  all  others.  His  collection,  distribution,  and  interpre- 
tation of  the  tables,  bos  been  followed  by  Gravina,  who  has  inserted 
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were  written  in  a style  exceedingly  brief,  elliptical,  and 
obscure ; and  tliey  show  tbe  great  simplicity  of  Roman 
manners,  and  are  evidence  of  a people  under  a rugged  po- 


tbe  originals,  with  a paraphrase,  at  the  conclusion  of  his  treatise  dt 
Jure  Jfaluraii  Gentium  el  XII.  Tabularum.  He  has  also  given  a co- 
pious commentary  upon  that  collection.  They  were  redigested  and 
inserted  at  length  in  the  voluminous  L'HUloire  Romcdnt  of  the  Je- 
suits Cotrou  and  Rouillc,  and  copied  from  them  into  Hooke’s  Ro- 
man History,  b.  3.  ch.  37,  A summary  of  this  curious  and  celebrated 
code,  which  had  such  permanent  influence  on  Roman  jurisprudence, 
and  is  so  constantly  alluded  to  by  Roman  jurists,  will  not  be  unac- 
ceptable to  the  American  student. 

Tbe  1st  table  related  to  law  rails,  and  regulated  the  right  of  cita- 
tion of  the  defendant  before  the  pretor.  He  was  allowed  to  give  bail 
for  bis  appearance,  and  if  old  or  infirm,  the  plaintiff  was  to  provide 
him  with  a jumentum,  or  open  carriage.  (But  even  this  provision 
was  reprobated  in  after  ages  for  its  severity.  A.  Gell.  Xoct.  Alt. 
SO.  1.)  The  pnetor  was  to  decide  the  cause  promptly,  by  daylight  ; 
and  if  the  accuser  wanted  witnesses,  he  was  allowed  to  go  before  his 
adversary’s  house,  and  to  repeat  lus  demand  for  three  days  together, 
by  loud  outcry. 

The  3d  table  related  to  robbeiy,  Iheji,  trerpass,and  breathes  of  Irtat. 
It  allowed  the  right  to  kill  a robber  by  night.  It  inflicted  corporal 
punishment  and  slavery,  on  conviction  of  robbery,  unless  the  parties 
settled  with  each  other.  Slaves,  guilty  of  robbery,  were  to  be  thrown 
down  the  Tarpeian  Rock.  Thefts  and  trespasses  were  punished  by 
pecuniary  mulct.  Trespassers  by  night  on  harvests  or  cornfields 
were  punished  capitally,  as  victims  to  Ceres.  No  term  of  prescrip- 
tion gave  a right  to  stolen  goods,  nor  any  right  of  a foreigner  to  tbe 
goods  of  a Roman  citizen.  Breaches  of  trust  were  punished  with  the 
forfeiture  of  double  tbe  value  of  the  deposit. 

The  3d  table  related  to  loans,  anti  the  right  of  creditors  over  their 
debtors.  It  prohibited  more  than  one  per  cent,  interest  for  money. 
(The  weight  of  authority  would  seem  rather  to  be  in  favour  of  one 
per  cent,  a year,  though  Montesquieu  insists  that  interest  at  the  time 
of  the  13  tables  was  twelve  per  cent,  a year,  and  that  the  law  redu- 
cing it  to  one  per  cent,  was  passed  many  years  afterwards.  Esprit 
des  Loir,  liv.  23.  ch.  33.  In  this  construction  he  is  supported  by  Livy, 
b.  7.  ch.  27.  But  Tacitus  says  that  the  twelve  tables  restrained  usury 
to  one  per  cent,  a year.  T’oeit.  .3nn.  lib.  6.  16.  And  this  is  tbe  con- 
etruction  given  to  the  words  Si  gui  unciario  ftertore  ampUua  feenerauit. 
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lice,  and  very  considerably  advanced  in  civilization.  They 
contain  a great  deal  of  wisdom  and  good  sense,  intermixed 
with  folly,  injustice,  and  cruelty.  They  were  engrossed 


by  the  ^nerality  of  commentators.  Polhier’t  Pandecta  Justinianea, 
tom.  1.  Frag.  Xlf^Tah.  Gibbon,  vol.  8.  86,  note.  It  is,  however,  a 
doubtful  question  whether  the  twelve  tables  allowed  only  one  or  twelve 
per  cent,  a year.  Professor  Hugo,  of  the  University  of  Gottingen,  in 
his  Hittory  of  the  Roman  Law,  sec.  136.  inclines  to  the  latter  opinion.) 
The  debtor  was  to  have  thirty  days  after  judgment  to  pay  his  debt ; 
and  if  he  did  not  then  pay  or  give  security,  his  creditor  had  a right 
to  seize  him,  load  him  with  chains  of  a certain  weight,  and  maintain 
him  on  a prescribed  scanty  allowance ; and  if  he  failed  to  pay  after 
being  sixty  days  in  prison,  he  was  to  be  brought  before  tbe  people  on 
three  market  days,  and  the  debt  proclaimed;  and  if  there  were  several 
creditors,  he  might  at  their  election  be  sold  beyond  the  Tiber,  or  his 
body  cut  into  pieces.  (Gibbon,  Hist.  vol.  8.  93.  takes  this  law 
in  the  literal  sense,  and  so  docs  Gravina,  de  Jure  JTat.  Gent,  et  XU. 
Tab.  sec.  72. ; and  he  adopts  tbe  argument  of  Sextus  Cccilius  in  A. 
Qeli.  JToct.  M.  20.  1.,  who  maintained,  that  the  law.  was  only  cruel 
in  appearance,  and  that  he  had  never  read  or  heard  of  its  being  exe- 
cuted, for  its  extreme  severity  prevented  the  creation  of  debt.  Mon* 
tesquieu  well  observes,  that,  upon  such  reasoning,  the  most  cruel 
laws  would  be  best ; and  be  thinks  the  better  construction  to  be, 
that  the  law  only  related  to  the  division  of  the  debtor’s  property. 
Esprit  des  Loix,  b.  29.  ch.  2.  Bynkershoeck,  Observ.  Jur.  Rom.  lib. 
1.  c.  1.,  and  Heineccius,  Antiq.  Rom.  lib.  3.  tit.  30.  sec.  4.  are  of  the 
same  opinion.  Pothier,  in  tlie  introduction  to  his  Pandeclce  JusU- 
niasuce,  has  iiuerted  the  fragments  of  the  twelve  tables,  as  they  were 
restored  by  Gotbofredus,  and  he  has  illustrated  them  by  brief  notes 
and  commentaries.  He  is  for  a literal  construction  of  this  part  of 
the  twelve  tables,  and  he  says  this  was  the  construction  of  all  the 
writers  of  antiquity  who  make  mention  of  them,  such  as  Quintilian, 
Tertullian,  and  A.  Gellius.  Professor  Hugo  is  also  obliged  to  re- 
nounce the  metaphorical,  and  follow,  with  the  ancients,  the. literal 
interpretation  of  tbe  twelve  tables  on  this  subject.  Histoire  du  Droit 
Romam.par  G.  Hugo,  traduite  de  L’ Allemand  par  Jourdan,  tome  1. 
333.  sec.  149.  Gravina,  de  J.  JVaf.  Gent.  sec.  21,  says,  there  are 
grounds  to  conclude  that  the  leges  rtgite,  with  the  exception  of  such 
as  related  to  regal  domination,  were  incorporated  into  tbe  three  first 
of  these  twelve  tables.) 
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on  tables  of  wood,  or  brass,  or  ivory,  and  were  destroyed 
when  the  city  was  burnt  by  the  Gauls.  They  were  after- 
wards collected,  and  existed  entire  in  the  third  centnry  ; 


The  4th  table  related  to  Iht  rights  of fathers  and  families.  It  gave 
to  fathers  the  power  of  life  and  death  and  of  sale  over  their  children, 
and  the  right  to  kill  immediately  a child  born  deformed.  On  the 
other  hand,  and  as  some  compensation  for  these  atrocious  provisions, 
it  declared,  that  if  a father  neglected  to  teach  his  son  a trade,  he  was 
not  obliged  to  maintain  his  father  when  in  want ; nor  was  an  ille- 
gitimate child  bound  to  maintain  his  father. 

The  Sth  table  related  tp  inheritances  and  guardianships.  It  de- 
clared, that  if  the  father  died  intestate,  and  had  no  children,  his  near- 
est relations  were  to  be  bis  heirs;  and  if  he  had  no  relations,  a man 
of  his  own  name  was  to  be  his  heir.  He  had  the  right  to  appoint 
guardians  to  his  children.  If  a freedman  died  intestate  and  without 
heirs,  his  effects  went  to  the  family  of  his  patron.  The  heirs  were 
to  pay  the  debts  of  the  ancestor  in  proportion  to  their  share  of  hie 
estate.  It  also  provided,  in  the  case  of  lunatics  and  prodigals,  that 
the  relations,  and  if  none,  that  one  of  the  name,  waa  to  have  the  care 
of  the  person  and  estate. 

The  6th  table  related  to  property  and  possession.  It  declared,  that 
the  title  of  goods  should  not  pass  ou  sale  and  delivery,  without  pay- 
ment. Two  years  possession  amounted  to  a right  of  prescription  for 
lands,  and  one  year  for  moveables.  It  likewise  declared,  that  in  liti- 
gated cases,  the  presumptiop  should  always  be  on  the  side  of  the 
possessor;  and  that  in  disputes  about  liberty  and  slavery,  the  pre- 
sumption should  always  be  on  the  side  of  liberty. 

The  7th  table  related  to  trespasses  and  damages.  It  provided,  that 
compensation  bo  made  for  trespasses;  and  that  lor  arson  or  mali- 
ciously setting  lire  to  a house,  or  to  grain  near  it,  the  offender  was 
to  be  scourged  and  burnt  to  death.  The  lex  talionis  was  applied  to 
losses  of  limb,  unless  the  injured  party  accepted  some  other  satisfac- 
tion. A pecuniary  line  of  three  hundred  pounds  of  brass  was  de- 
clared for  dislocating  a bone,  and  twenty-live  asses  of  brass  for  a 
common  blow  with  the  list.  (It  is  related  in  the  Met.  Alt.  20. 1.  that 
one  Lucius  Neratius,  in  after  times,  when  the  city  became  wealthy, 
and  such  a hne  insignificant;  amused  himself  by  striking  freemen  in 
the  face  as  he  met  them  in  the  street,  and  then  ordering  his  servant, 
who  followed  him  for  the  purpo.se  with  a bag  of  brass  money,  to  count 
out  and  tender  the  twenty-five  pieces,  as  the  compensation  fixed  by 
law.t  It  was  urovided  also  by  tliis  table,  that  slanderers,  by  words 
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but  did  not,  as  Hclneccius  supposes,  survive  the  sixth 
century  of  the  Christian  era.  This  code  obtained,  in  the 
subsequent  ages  of  the  republic,  from  tlie  most  distinguish- 


or  verses,  should  be  beaten  with  a club.  False  witnesses  were  to  be 
thrown  headlong  from  the  capitol,  and  parricides  were  to  be  sewed 
up  in  a sack  and  thrown  intq  Uic  Tiber.  Whoever  wilfully  killed,  or 
poisoned,  or  prepared  poison  for  a freedman,  or  used  magical  words 
to  hurt  him,  was  punishable  as  a homicide.  Guardians  and  patrons 
who  acted  fraudulently  in  their  trust,  were  to  be  fined  and  held  odious. 

The  8th  tabic  related  to  ettatesinihe  country.  It  required  a space 
of  two  and  a half  feet  to  bo  left  between  every  house ; and  it  allow- 
ed societies  or  private  companies  to  make  their  own  by-laws,  not  be- 
ing inconsistent  with  the  public  law.  The  prtetor  was  to  assign  ar- 
bitrators in  cases  of  disputes  about  boundaries ; and  it  provided  ra- 
dress  for  nuisances  to  fields  by  the  shade  of  trees,  or  by  water  courses. 
It  required  roads  to  bo  eight  feet  wide,  and  double  at  comers.  It 
allowed  travellers  to  drivo  over  the  adjoining  lands,  if  the  road  was 
bad. 

The  ninth  table  was  concerning  the  common  righU  of  the  people. 
It  prohibited  all  special  privileges  to  any  person,  and  it  restored  debt- 
ors who  had  been  redeemed  from  slavery,  to  their  former  rights. 
It  made  bribery  in  a judge  or  arbitairor,  or  the  holding  seditious  as- 
semblies in  the  city  by  night,  or  delivering  up  a Roman  citizen  to  a 
foreigner,  or  soliciting  a foreigner  to  declare  himself  against  Rome, 
capital  offences.  It  declared  that  all  causes  relating  to  the  life,  liber- 
ty, or  rights  of  a Roman  citizen,  should  be  tried  in  the  comilia  centu. 
riatn.  The  people  were  to  choose  quaestois  to  take  cognizance  of 
capital  cases. 

The  10th  tabic  related  to  funerals.  It  prohibited  the  dead  to  be 
interred  or  burnt  within  the  city,  or  within  sixty  feet  of  any  house. 
It  prohibited  all  excessive  wailings  at  funerals,  and  women  from 
tearing  their  fiiccsor  making  hideous  outcries  on  such  occasions.  It 
regulated  and  limited,the  expense  of  the  funeral  piles,  and  all  costli- 
ness at  funerals,  such  as  the  dress  of  the  deceased,  the  players  upon 
the  flute,  the  perfumed  liquors,  the  gold  thread,  the  crown,  fes- 
toons, &.C. 

The  1 Ith  table  made  part  of  the  jus  sacrum,  or  pontifical  law.  All 
the  other  tables  related  to  civil  rights,  but  tliis  related  to  religion  and 
the  tcorthip  of  the  gods.  It  required  all  persons  to  come  with  purity 
and  piety  to  the  assemblies  of  religion  ; and  no  person  was  to  wor- 
ship any  new  or  fiireign  gods  in  private,  unless  authorized  by  public 
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ed  philosophers,  historians,  and  statesmen,  the  blind  tri- 
bute of  patriotic  veneration,  and  the  most  extravagant 
eulogy,  as  being  a system  inculcating  the  soundest  princi- 
ples of  ethics  and  civil  polity,  and  surpassing  in  value 
the  jurisprudence  of  Solon  and  Lycurgus,  and  the  tea 
books  of  the  laws  of  Plato,  and  whole  libraries  of  Grecian 
philosophy.*  As  Rome  increased  in  territory,  wealth, 
arts,  and  refinement,  her  laws  were  progressively  enlarged 
and  improved,  and  adapted  to  the  progress  of  society,  and 
its  increasing  wants  and  vices.  The  obligation  of  the 
twelve  tables  was  gradually  diminished  or  destroyed  by 
the  multitude  of  new  regulations,  and  the  history  of  the 
Roman  law,  from  the  time  of  the  twelve  tables  to  the  reign 
of  Hadrian,  is  eminently  instructive. 


authority.  Every  one  was  to  observe  his  family  festivals,  and  the 
rites  used  in  his  own  family,  and  by  his  ancestors,  in  the  worship  of 
bis  domestic, deities.  Honour  was  to  be  paid  to  those  heroes  and 
sages  whom  their  merit  had  raised  to  heaven.  The  commendable 
virtues  were  to  be  ranked  among  the  gods,  and  to  have  temples 
erected  to  them,  but  no  worship  was  to  be  paid  to  any  vice.  The 
sacrifices  to  the  gods  by  tlie  priests  were  to  be  the  fruits  of  the  earth 
and  young  animals,  and  with  the  most  authorized  ceremonies.  No 
one  was  to  be  initiated  in  any  mysteries  but  those  of  Ceres.  Steal- 
ing of  what  was  devoted  to  the  gods,  and  incest,  were  declared  to 
be  capital  crimes. 

The  12th  table  related  to  marriage,  and  the  righu  qfhuibandt.  It 
precribed  freedom  of  divorce  at  the  pleasure  of  the  husband  ; and 
it  allowed  the  husband,  with  the  consent  of  his  wife’s  relations, 
to  put  her  to  death,  when  taken  in  adultery  or  drunkenness ; and 
it  declared  it  to  be  unlawful  for  patricians  to  intermarry  with 
plebeians. 

a Cic.  de  Oral.  b.  1 . c.  43,  44.  Dt  tjegg.  2.  sec.  23.  Livy’e  Hitt. 
3.  34.  Tacit.  Ann.  3.  27.  A.  Gtll.J'foct.  Ait.  20.  1.  In  the  newly 
discovered  treatise  of  Cicero,  De  Republica,  lib.  2.  c.  36, 37.,  he  in- 
sists, that  the  ten  first  tables  were  composed  with  the  greatest  equity 
and  prudence,  but  he  declares  that  the  two  last  tables,  added  by  the 
decemvirs,  were  iniquitous  laws,  and  that  the  law  prohibiting  mar- 
riages between  plebeians  and  senatorial  families  was  a most  infa- 
mous law. 
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Afler  many  straggles,  the  patricians  were  obliged,  by 
the  lex  Horatia,  to  submit  to  the  authority  of  the  plebiscita, 
enacted  by  the  plebeians  alone  in  their  comitia  tributa,  as 
being  of  equal  force  with  the  leges,  passed  at  the  instance 
of  a consular  or  senatorial  magistrate,  by  the  whole  aggre- 
gate body  of  the  people,  patricians  and  plebeians.  The  se- 
nate also  frequently  promulgated  laws  under  the  name  of 
tenaUts  consulta,  by  their  own  authority.*  A senatus  eon- 
sullum  was  allowed  to  continue  in  force  only  one  year,  un- 
less ratified  by  the  common  course  of  rogatio  ad  populum  ; 
and  the  tribunes  could,  at  any  time,  by  their  veto,  put  a ne- 
gative upon  any  projected  decree  of  the  senate.  That  body 
likewise  assumed  the  right  to  dispense  with  laws,  though,  by 
a law  proposed  by  the  tribune  Caius  Cornelius,  the  senate 
could  not  exercise  their  dispensing  power,  unless  200  sena- 
tors were  present.  Within  a very  few  years  after  the  adop- 
tion of  the  twelve  tables,  the  prohibition  of  marriages  be- 
tween the  patricians  and  plebeians  was  abolished ; but  the 
patricians  bad  the  address  to  retain  the  management  and 
control  of  the  whole  administration  of  justice.  This  was 
efifected  in  several  ways.  It  was  effected  by  the  institution 
of  legal  forms  of  judicial  proceeding  called  legis  aettones,  LeiiiFotat. 
and  by  means  of  ihe  pontijices  wiio  regulated  the  calendar, 
and  assumed  the  power  of  fixing  the  lawful  days  of  business, 
the  dies  fasti  et  nefasli.  These  judicial  forms  and  Solem- 
nities gave  order  and  uniformity  to  the  administration  of 
justice  ; but  they  were  mysteries  of  jurisprudence,  confined 
to  the  learned  of  the  patrician  order,  and  locked  up  in  the 
pontifical  archives.  They  could  not  be  changed  at  the 
pleasure  of  the  people,  and  the  right  to  interpret  them  be- 
longed to  the  pontifical  college,  and  the  patricians  bad  re- 


a Imt.  1.  3.  4.  Dig,  I.  3.  9.  The  proofe  are  abundant,  that  even 
before  the  Augustan  age,  the  teiuUut  consulta  had  become  one  of  tlie 
regular  sources  of  the  Roman  law,  Hitloire  du  Droit  Rom.  par 
Hugo,  sec.  174,  175,  176.  Qua  consulta  Patrum,  qui  leges  jurac/ue 
servat.  Hor.  Epist.  1.  16.  v.  41. 
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tained  the  exclusive  right  of  being  eligible  to  the  offices  of 
the  priesthood.*  The  forms  remained  confused  and  undi- 
gested until  Appius  Claudius  Ccecus,  a member  of  the  ponti- 
fical fraternity,  reduced  them  into  one  collection,  which  bis 
scribe,  Cnaeus  Flavius,  surreptitiously  published,  together 
with  the  calendar  or  fatti,  to  the  great  satisfaction  of  the 
people.  It  acquired  the  title  of  the  Jm  civile  Flaviamm  ; 
and  a second  collection  of  these  legal  precedents  after- 
wards appeared,  and  was  called  the  Jus  civile  jSlianum.'' 
This  Roman  science  of  special  pleading  became  a subject  of 
ridicule  by  Cicero,  as  being  a cunning  and  captious  verbal 
science  ; and  these  forms  were  expressly  abolished  by  the 
Emperor  Constantine  as  insidious.*’ 

Pr^oriu  The  edicts  of  the  praetor  became  another  very  impor- 
tant m^ans  of  the  increase  and  improvement  of  tlie  Roman 
law.  The  judicial  decisions  of  the  praetors,  or  edicta  pra- 
torum,  became  of  great  consequence.  They  were  calledyus 
- honorarium,  or  patrician  law,  derived  from  the  honour  of  the 
praetor.*'  There  had  been,  from  the  foundation  of  the  city, 
a magistrate  called  prtefectus  urbis,  to  administer  justice  in 
the  absence  of  the  king  or  consul ; and  after  the  plebeians 
obtained  a share  in  the  consular  dignity,  the  patricians  cre- 
ated a jiermanent  city  praetor,  and  they  confined  his  province 
to  the  administration  of  justice  ; and  such  a magistrate  was 
indispensable,  as  the  consuls  were  engaged  in  foreign  and 
executive  duties.**  The  praetor  was  at  first  a patrician,  and 


a Dig.  b.  1.  tit.  2.  De  Orig.  Jur.  sec.  6.  Gravinasays,  Dt  Orlu 
tl  Prog.  J.  C.  sec.  33.  that  they  were  established  by  the  policy  of  the 
ancient  lawyers. 

b Dig.  1 • 2.  7.  Livy't  Hut.  9.  4G.  Gravina  de  Orlu  Jur.  Civ. 
scc.'33.  ayd  de  Jur.  J/at.  et  XII.  Tab.  sec.  79,  80. 

c Legul^iu  guidam  cautue  el  acului  prceco  actionum,  cantor  fabu- 
larum,  aucqu  tyllabarum.  Cic.  de  Oral.  1 . 55.  See  also  Cod.  2.  58. 
De formulit  et  impelralutnibut  actionum  tublalit. 
d Dig.  1.  1.  7.  and  1.  2.  10. 
c Dig.  1.  2.  sec.  26.  28. 
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elected  in  the  comitia  ccniuriata,  though  the  office  in  time 
became  accessible  to  plebeians.  Business  soon  required  a 
second  prmtor  to  preside  over  the  causes  of  foreigners,  called 
prator  peregrinus,'  and  praetors  were  afterwards  allotted  to 
the  provinces  as  the  empire  widened.  Under  Augustus,  the 
praetors  had  multiplied  to  sixteen  ; and  in  the  time  of  Pom- 
ponius,  there  were  eighteen,  and  one  of  them  judged  de  fidei 
commissa.'’  Every  praetor,  on  entering  into  office,  establish- 
ed and  published  certain  rules  and  forms,  as  the  principle 
and  method  by  which  he  proposed  to  administer  justice  for 
the  year.  He  had  no  power  to  alter  these  rules,  and  this 
jus  praetorium  vel  honorarium,  tempered  the  ancient  law  by 
the  spirit  of  equity  and  public  utility,  and  it  was  termed  the 
living  interpreter  of  the  civil  law.°  ' But  as  {he  praetor  was 
apt  to  vary  from  his  annual  edict,  and  to  change  itacccording 
to  circumstances,  which  opened  the  way  to  many  frauds,  it 
was  provided  by  a law,  enacted  at  Uie  instance  of  the  tri- 
bune Gains  Cornelius,  that  the  praetor  should  adhere  to  his 
edicts  promulgated  on  the  commencement  of  his  magistracy. 
These  praetorian  edicts  were  studied  as  the  most  interesting 
branch  of  Roman  law,  and  they  became  a substitute  for 
the  knowledge  of  the  twelve  tables,  wbieh  fell  into  neglect, 
though  they  had  once  been  taught  as  a carmen  necessari- 
urn,  and  regarded  as  the  source  of  all  legal  discipline.*’ 


a Professor  Ilug'o,  in  his  Hitlory  of  the  Roman  Lavo,  sec.  158,  at- 
tributes to  the  institution  of  the  preetor  peregrinut,  the  rise  and 
growth  of  the  jut  gentium,  which  had  a propitious  influence  even  upon 
the  Roman  municipal  jurisprudence.  To  the  authority  of  the  jut 
preetorium,  the  edicts  of  the  preetor  urbanut,  and  the  Preetor  pere- 
grinut, seem  to  have  equally  contributed.  Ibid.  sec.  188, 189. 
b Dig.  1.  2.  32. 
c Dig.  1.1.7.  and  8. 

d Ck.  de  I-tgg.  b.  1.  c.  5.  and  b.  2.  c.  23.  Cic.  dt  Oral.  b.  1.  ch. 
10.  Gravina  de  Ortu  et  Prog.  J.  C.  sec.  38.  The  Edicta  Magit- 
traluum,  or  Jut  Preetorium,  was  not  only  a fruitful,  but  a legitimate 
source  of  the  Roman  law,  as  Hugo  has  laboured  to  prove.  Hist, 
du  Droit  Rom.  sec.  177,  178, 179.  He  compares  this  pratorian  law 
VoL.  I.  67 
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The  opinions  of  lawyers,  called  the  rcipofua,  or  inferpre- 
iationes  priulentum,  composed  another  and  very  efficient 
source  of  the  ancient  Roman  jurisprudence. 

The  most  ancient  interpreters  were  the  members  of  the 
college  of  pontifices,  composed  of  men  of  the  first  rank  and 
knowledge.  Civil  statesmen,  and  eminent  private  citiiens, 
followed  their  example,  and  sometimes  debated  in  the  forum. 
Their  answers  to  questions  put,  were  gradually  adopted  by 
the  courts  of  justice,  by  reason  of  their  intrinsic  equity  and 
good  sense ; and  they  became  incorporated  into  the  body  of 
the  Roman  common  law,  under  the  name  of  fori  disputa- 
tiones,  waAjus  civile,  or  responsa  prudentum.'  This  busi- 
ness, undertaken  gratuitously  by  persons  of  tbe  highest  dis- 
tiuction,  grew  into  a public  profession,  and  law  became  a 
regular  science,  taught  openly  in  private  houses  as  in  schools. 
The  names  of  the  principal  lawyers  who  became,  intbisway, 
public  professors  of  the  law,  arc  to  be  found  in  tbe  work  of 
Pomponius,*’  and  in  the  writings  of  Cicero,  Horace,  Tacitus, 
and  the  other  authors  of  tbe  classical  ages.  Their  opinions 
were  preserved  by  their  successors,  and  fragments  of  them 
are,  no  doubt,  dispersed  in  different  parts  of  the  pandects, 
without  the  sanction  of  their  names.'^  Cicero  speaks  of 


to  the  English  equity  jurisjiriKlcure.  Many  of  the  edicts  boreare- 
semblancc  to  the  modern  ordinances,  or  Codts  de  Procedure  Civile, 
a Dig.  1.  2.  5. 
b Dig.  t.  2. 

c In  the  times  of  the  republic,  the  practice  of  the  law  was  gra- 
tuitous, and  highly  honorary.  AH  employment  fur  hire  was  prohi- 
bited, by  a law  enacted  in  the  year  of  the  city  550,  at  the  instance 
of  the  Tribune  Marcus  Cincius.  The  profession  at  length  became  a 
business  of  gain,  and  was  abused  until  Augustus  revived  tbe  Cincian 
law  with  additional  sanction  by  a decree  of  the  senate.  But  as 
a reasonable  ronipensation  was  necessary  to  advocates  who  devoted 
their  time  and  talents  to  the  profession,  the  compensation  was  al- 
lowed, and  regulated  by  a decree  of  the  senate  in  the  time  of  Clau- 
dius ; (Tacit.  Ann.  b.  11.  c.  .5,  C,  7.)  and  afterwards,  according  to 
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this  employment  of  distinguished  jurists  with  the  greatest 
encomiums,  and  as  being  the  grace  and  ornament,  and  most 
honourable  business  of  old  age.  The  house  of  such  a civi- 
lian becomes  a living  oracle  to  the  whole  city,  and  this  very 
accomplished  orator  and  statesman  fondly  anticipated  such 
a dignified  retreat  and  occupation  for  liis  declining  years.* 
The  philosophy,  and  policy,  and  wisdom  of  Crecce,  were 
collected  together,  says  Gravina,'’  by  the  Roman  civilians, 
smd  all  that  was  useful  introduced  Into  the  Roman  law;  and 
if  it  were  really  true  that  the  twelve  tables  were  not  drawn 
by  the  rough  agents  who  compiled  them  directly  from  Gre- 
cian fountains,  we  are  assured  that  the  omission  was  abun- 
dantly supplied  in  after  ages  ; and  the  institutions  of  Greece 
were  studied  by  more  enlightened  statesmen,  and  contri- 
buted to  perfect  and  adorn  the  Roman  law.° 

In  the  Augustan  age,  the  body  of  tbe  Roman  law  had 


the  law  of  the  Pandects,  b.  50.  tit.  13.  c.  l.soc.  5. 10. 12.  the  judges 
in  the  provinces  wore  to  determine  on,  and  allow , a reasonable 
charge  to  the  advocate. 

a Cic.  dt  Oral.  1.45.  See  also,  (^uinctilian’s  Inst.  lib.  12.  c.  11. 
where  he  alludes  to  Cicero,  and  strongly  approves  of  this  employ- 
ment of  the  orator  when  bo  retires  from  practice  at  tiic  bar. 

b Orig.  Jur.  Civ.  b.  1.  Protem. 

e The  Grecian  philosophy  was  not  more  fatal  to  tho  ancient  Ho- 
man superstition,  than  Grecian  forensic  eloquence  was  to  tho  se- 
verity of  the  Roman  civil  law.  Hugo's  Histoire  du  Droit  Remain, 
sec.  161.  Cicero  was  of  opinion,  that  his  countrymen  excelled  tho 
Greeks  inlaws  and  institutions,  as  well  ns  in  morals  and  manners. — 
Mores  et  instituta  vita,  resguc  domestiras  ac  famitiares  nos  profecto 
et  melius  tuemur  et  lautius  : rem  vero  publicam  nostri  majores  certe 
melioribus  temperaverunt  et  institutis  et  legibus.  Tuscul.  Qtuest. 
lib.  1.  ch.  1.  He  supposes  that  the  early  Romans  had  imbibed  a 
tincture  of  the  philosophy  of  tho  Greeks  from  the  doctrines  of  Py- 
thagoras, who  dwelt  in  southern  Italy  at  tho  time  of  tho  expulsion 
of  theTarquins.  lib.  4. 1.  Hut  it  was  Cicero  himself  who  by 

his  writings  transferred  into  his  own  vernacular  tongue  the  great  body 
of  tbe  Grecian  philosophy. 
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gi-owu  to  immense  magnitude.*  It  was  composed  of  the 
leges,  or  will  of  tlie  whole  Roman  people  declared  in  the 
comitia  ceniuriata  ; the  plcbiscita,  enacted  in  the  comitia 
tribula ; the  senatus  consulla,  promulgated  by  the  single 
authority  of  the  senate ; the  legis  actiones;  the  edictamagis- 
iratttum;  the  responsa  jmtdeniutn ; and,  subsequent  to  the 
age  of  Cicero,  is  to  be  added  the  consliluiio  principis,  or  or- 
dinances of  the  Roman  emperors.*  The  Roman  civilians 
began  very  early  to  make  collections  and  digests  of  the  law. 
The  book  of  Sextus  .Elius  contained  the  laws  of  the  twelve 
tables,  the  forms  of  actions,  and  the  responsa  prvdenium. 
Publius  Mucins,  Quintus  Mucius,  Brutus,  and  Manilius,  all 
left  volumes  upon  law,  and  the  three  books  of  the  latter  ex- 
isted in  the  time  of  Pomponitis  as  monuments  of  his  fame.* 
Servius  Sulpicins  left  behind  him  nearly  180  volumes  upon 
the  civil  law.  Many  distinguished  scholars  arose  under  his 
discipline,  who  wrote  upon  jurisprudence ; and  AuddiusNa- 
musa  digested  the  writings  of  ten  of  those  scholars  into  140 
books.  Antistiiis  Labeo,  under  Augustus,  surpassed  all  his 
contemporaries,  and  he  compiled  400  volumes,  many  of 
which,  Pompouius  says,  he  possessed.'’  The  noble  design 
of  reducing  the  civil  law  into  a convenient  digest,  was  con- 
ceived by  such  great  men  as  Cicero,*  Pompey,  and  Julius 
Cmsar  ; though  it  is  certain  that  no  systematic,  accessible, 
and  authoritative  treatise  on  the  civil  law,  appeared  during 


a Immtnsus  aliarvm  suptr  alias  acrrvalarum  Ugum  cumulia.  Li- 
vy, 3.  3-1.  Ilcincccius  applied  this  passage  of  Livy  to  the  civil  law, 
hut  Hugo  says  he  w.ts  iii  an  error,  and  that  the  most  part  of  the  laws 
referred  to  hy  Livy  wore  political  regidations,  and  had  no  coneem 
with  private  right,  liisl.  du  Droit  Horn,  par  Hugo,  sec.  1(17. 
h Dig.  1.  1.  7.  and  1.  a.  13.  Inst.  1.  2.  3.  Gains.  1.2. 
e Dig.  1 .2.  3G.  and  39. 
d Dig.  1.  2.  see.  41.  43,  44.  5C,  .'>7. 

e Cicero  says  he  had  long  thought  of  the  task  of  digesting  and 
reducing  the  civil  law  into  a few  elementary  and  definite  principles, 
and  thereby  relicvirg  it  from  diiBcidty  and  obscurity.  Dt  Oral.  lib. 
1.  ch.  42. 
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the  existence  of  the  republic  ; and  Cicero  says,  that  the  law 
lay  scattered  and  dissipated  in  his  time.*  The  Roman  juris- 
prudence was  destined  to  continue  for  several  centuries 
under  the  imperial  government,  a shapeless  and  enormous 
mass,  receiving  continual  accumulations ; but  it  was  fortu- 
nately cultivated  under  the  emperors  by  a succession  of 
illustrious  men,  equally  distinguished  for  their  learning, 
wisdom,  and  probity. 

Before  the  time  of  Augustus,  the  responsa  prudentum 
were  given  vtva  voce,  and  they  had  not  the  force  of  any  au- 
thority in  the  forum,  and  the  business  was  free  to  all  persons. 
The  character  of  these  rajxmsa  was  abused  and  discredited 
by  the  crude  opinions  of  pretenders,  and  Augustus  restrain- 
ed the  profession  of  the  jurisconsults  to  such  as  he  should 
' select  as  most  worthy,  and  they  were  to  be  first  approved  of 
and  commissioned  by  him.  They  then  began  to  give  their 
opinions  in  writing,  with  their  reasons  annexed.'’  This 
raised  their  influence,  and  reduced  the  praetors  to  a state  of 
comparative  dependence  upon  those  living  oracles  of  law, 
who  were  under  the  influence  of  the  emperor,  and  who  ob- 
tained by  their  means  the  control  of  the  administration  of 
tbelaw.”  Heineccius  says,  that  Augustus  instituted  this  col- 
lege of  civilians  in  order  that  he  might  covertly  assume  legis- 
lative power,  and  adapt  the  republican  jurisprudence  to  the 
change  in  the  government.  He  likewise  instituted  a cabi- 
net council,  which  was  called  the  contislory,  by  succeeding 
princes.  It  was  composed  of  the  consuls,  several  other 
magistrates,  and  a certain  number  of  senators  chosen  by 
lot.**  Ulpian  was  a member  of  this  royal  council  under  Alex- 


a Cie.  de  Oral.  lib.  2.  c.  33.  Suri.  J.  C/Tsar.  see.  44.  Heintc- 
eii  Eltmenla  Juris  Inst.  Prortm.  sec.  2.  Dr.  Taylor's  Elements  of  the 
Civil  Late,  14. 

b Dig.  1 . 2. 47.  Heinec.  Hist.  Jur.  Civ.  lib.  1 . sec.  1 r.7,  15S.  IBO. 
c Gravina  de  Ortu  et  Prog.  sec.  42.  Heinec.  .intiq.  Rom.  lib.  1. 
tit.  2.  sec.  39. 

d Gravina  de  Romano  Imj^rio,  sec.  17.  This  imperial  consistory 
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ander  Severus.  It  was  the  imperial  legislature.  The 
power  of  the  comiiia  was  transferred  to  this  shadow  of  a 
Roman  senate,  for  the  old  constitutional  senate  not  being 
able  conveniently  to  govern  all  the  provinces,  (according  to 
the  courtly  language  of  the  Pandects,*)  gave  to  the  prince 
the  right  to  make  laws.  The  judgments  of  the  prince  were 
called  imperial  constitutions,  and  they  were  usually  enacted 
impeiiii  and  promulgated  in  three  ways:  1st.  By  rescript,  or  letter 
Boenpu.  answer  to  petitions,  or  to  a distant  magistrate.’’  2d.  By 
decrees  passed  by  the  emperor  on  a public  hearing  in  a 
court  of  justice ; and  Paulus  collected  six  books  of  those 
decrees,  and  from  which  he  for  the  most  part  dissented.” 
3d.  By  edict,  or  mere  voluntary  ordinances.  Graviua  says, 
that  these  imperial  constitutions  proceeded  not  as  from  a 
single  individual,  but  as  from  the  oracle  of  the  republic  by 
the  voice  of  the  senators,  who  were  consulted,  and  were  the 
visible  representatives  of  the  majesty  of  the  common- 
wealth.'’ Many  of  these  imperial  ordinances  were  suggested 
by  the  best  of  the  civilians,  and  do  great  honour  to  their 
authors ; and  with  regard  to  private  and  personal  rights,  the 
Romans  enjoyed  to  a very  great  degree,  under  the  empe- 
rors, the  benefit  of  their  primitive  fundamental  laws,  as  they 
existed  in  the  times  of  the  republic.  The  profession  of  the 
law  was  held  in  high  estimation  under  the  emperors,  and 
during  the  second  and  third  centuries,  the  science  of  juris- 
prudence was  elevated  higher  than  it  ever  has  been  in  any 
other  age,  or  among  any  other  people.  Hadrian  took  off 
the  restriction  of  Augustus,  and  gave  the  privilege  of  being 


was  imitated  by  the  provincial  governors.  History  the  Roman  Low 
during  the  Middle  Ages,  by  Savigny,  vol.  1.  87. 
a Dig.  1.  2.  sec.  11. 

6 Code  1.  14.  3.  Gravina  de  Ortu  et  Prog.  sec.  12.3.  124. 
c Gravirui,  ibid.  sec.  122.  De  Romano  Imperio,  sec.  20. 
d Gracina  de  Romano  Imperio,  ibid.  The  imperial  rescripta  thus 
assumed  the  character  and  weight  of  judicial  precedents,  and  were 
entitled  to  at  least  equal  authority  with  the  responsa  prudentum. 
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a public  interpreter  of  tlie  law  to  the  profession  at  large.* 

It  was  restored  by  the  Emperor  Severus,  and  the  responsa  , 
prudentum  assumed  an  air  of  great  importance.  Though 
in  the  first  instance  they  were  received  as  mere  opinions, 
they  gradually  assumed  the  weight  of  authority.  The 
opinions  were  sent  in  writing  to  the  Judges,  and  in  the  time 
of  Justinian,  they  were  bound  to  determine  according  to 
those  opinions.''  These  responsa  (of  which  many  are  pre- 
served in  the  Pandects)  were  not  of  the  same  authority  as 
the  constitutional  leges,  but  they  were  law  for  the  case,  and 
they  were  applied  to  future  cases  under  the  character  of 
principles  of  equity,  and  not  of  precepts  of  law.  In  the 
ages  immediately  preceding  Justinian,  the  civil  law  was  in  a 
deplorable  condition,  by  reason  of  its  magnitude  and  dis- 
order ; and  scarcely  any  genius,  says  Heineccius,  was  bold 
enough  to  commit  himself  to  such  a labyrinth.  As  a remedy 
for  the  evil,  the  Emperor  Valentinian  the  3d,  confirmed  by 
decree  the  writings  of  Papinian,  Paulus,  Gaius,  Ulpian, 
and  Modestinus,  by  name,  and  directed  that  they  alone  be 
permitted  to  be  cited  in  the  courts  of  Justice,  with  the  ex- 
ception of  such  extracts  as  they  had  transferred  into  their 
books  from  the  ancient  lawyers,  and  with  some  other  quali- 
fied exceptions  in  favour  of  Scsevola,  Sabinus,  Julianas,  and 
Marcellus.  The  opinion  of  the  majority  of  these  five  legis- 
lative characters  was  to  govern  ; and  where  there  was  in 
any  case  an  equal  division  of  opinion,  that  of  Papinian  was 
to  be  preferred.' 


a Dig.  1.  2. 2.  47. 
h Inst.  1.2.8. 

c Htinecc.  Antiq.  Rom.  Jut.  lib.  1.  lit.  2.  sec.  41.  Histor.  Jur.  Civ. 
lib.  1.  sec.  378.  lloiaeccius  says,  that  Papinian  was  every  where 
called  Juris  asylum  el  Doctriiue  legalis  thesaurus,  and  he  far  supassed 
all  his  brethren,  omnes  longo  post  se  intervallo  reliquerit.  Gaius  (Inst. 
lih.  1.  sec.  2.)  refers  to  a rescript  of  the  Emperor  Hadrian,  in  which 
the  responsa  prudentium  were  to  be  received  as  law,  if  they  were  una- 
nimous, and  if  not,  the  judge  was  at  liberty  to  follow  his  own  judg- 
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The  first  authoritative  digest  of  the  Roman  law  which  ac- 
tually appeared,  was  the  Perpetual  Edict,  compiled  by  Salvius 
Julianus,  under  the  orders  of  the  Emperor  Hadrian,  and  of 
which  nothing  now  remains  but  some  fragments  collected 
and  arranged  by  Gothofred,  and  published  along  with  the 
body  of  the  civil  law.  Hadrian  was  the  first  emperor  who 
dispensed  with  the  ceremony  of  the  senatus  consulta,  and 
promulgated  his  decrees  upon  his  sole  authority.*  The 
praetorian  edicts  had  been  so  controlled  under  the  govern- 
ment of  the  emperors  by  the  opinions  of  the  civilians,  that 
they  lost  the  greater  part  of  their  ancient  dignity,  and  Ha- 
drian projected  the  design  of  reducing  the  whole  Roman 
law  into  one  regular  system.  All  that  he,  however,  lived  to 
perform,  was  to  procure  the  compilation  of  those  edicts  of 
the  praetors  which  had  stood  the  test  of  experience  on  ac- 
count of  their  autliority  and  equity,  and  had  received  the  il- 
lustrations of  civilians.*'  Many  able  professors  undertook 
from  lime  to  time  a digest  of  the  civil  law.  Papirius  Justus 
collected  some  of  the  imperial  constitutions  into  twenty 
books,  and  Julius  Paulus  compiled  six  books  of  decrees  or 
imperial  decisions.  Gregorius  made  a collection  of  a higher 
character,  and  he  digested  into  order  the  chief,  if  not  the 
whole  of  the  imperial  Rescripts  from  Hadrian  down  to  the 
reign  of  Dioclesian  and  his  colleagues,  and  which  was  called 
the  Gregorian  Code,  and  attained  great  authority  in  the 
forum.  Hermogenes  continued  this  collection  under  the 
name  of  the  Uermogenian  Code.^  Theodosius  the  younger 


inent.  At  tho  period  of  Valentlnian,  the  writiags  of  the  great  jurisU, 
aud  the  constitutions  of  the  Emperors,  were  alone  consulted  as 
authorities.  Savlgny's  History  of  tht  Roman  laic,  vol.  1.  p.  7. 

a Gibbon's  History,  vol.  G.  p.  IG.  Tho  Pkbiseita  had  ceased 
under  Augustus,  but  the  stnatus  coimUia  did  not  absolutely  cease 
with  Hadrian.  They  continued  to  enrich  tho  civil  law  in  matters  of 
private  right  long  afterwards.  Hugo,  Hist,  du  Droit  Rom,  sec.  284 
307, 

b Gravina  de  Ortu  cl  Prog.  Jur.  Civ.  sec.  38. 
c Hcinccc.  Hist.  Jur.  Civ.  lib.  1.  sec.  3G8— 072. 
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appointed  a committee  of  eight  civilians,  to  reduce  the  im- 
perial constitutions,  from  the  time  of  Constantine,  into  a 
methodical  compendium ; and  this  Theodosian  code  became 
a standard  work  throughout  the  empire,  and  it  was  publish- 
ed in  six  folio  volumes  in  1665,  with  a vast  and  most  learn- 
ed commentary  by  Gothofrede.  Another  century  elapsed 
before  Justinian  directed  Tribonian,  who  was  an  eminent 
lawyer  and  magistrate,  to  unite  with  him  a number  of  skilful 
civilians,  and  to  assume  the  great  task  of  collecting  die  en- 
tire body  of  the  civil  law,  which  had  been  accumulating  for 
fourteen  centuries,  into  one  systematic  code.  Whether  the 
Roman  law  at  that  period  exceeded  or  fell  short  of  the 
number  of  volumes  in  which  the  English  law  is  now  em- 
bodied, it  is  not  easy  to  determine.  Tribonian  represented 
to  the  emperor,  that  when  he  and  his  learned  associates  un- 
dertook the  business  of  digesting  the  civil  law,  he  found  it 
dispersed  in  two  thousand  books,  and  in  upwards  of  three 
millions  of  verses,*  detached  from  the  writings  of  the  sages, 
which  it  was  necessary  to  read  and  understand  in  order  to 
make  the  selections.  The  size  of  these  volumes,  and  the 
exact  quantity  of  matter  in  these  verses,  we  cannot  ascertain.* 
It  is,  however,  a fact  beyond  all  doubt,  that  the  state  of  the 
Roman  law  rendered  a revision  indispensable.  Justinian 
himself  assures  us,*  that  it  lay  in  such  great  confusion,  and 
was  of  such  infinite  extent,  as  to  be  beyond  the  power  of 
any  human  capacity  to  digest. 


a Duo  pent  millia  librorum  ease  eonacripta,  tt  plua  quam  Irecentiena 
deeem  millia  verauum  a veleribua  effuaa,  Secund.  Prttf.ad  Dig.  sec.  1. 

6 Professor  Hugo,  ia  bis  Hiatory  of  the  Donum  Law,  sec.  318,  re- 
duces, by  computation,  the  Roman  laws  to  580  volumes,  of  a mode- 
rate size.  He  allows  24  of  tbo  three  millions  of  verses,  to  a page, 
and  400  pages  to  a volume.  Tbe  2000  books.  Judging  from  tbe 
books  in  tbe  Pandects,  will  give  only  280  volumes.  This  reason- 
able estimate  takes  away  every  appearance  of  the  marvellous  from 
the  magnitude  of  tbe  Roman  law. 
e Prima  Pr<rf,  ad  Dig.  sec.  1; 

VoL.  I.  68 


Digitized  by  Google 


538 


SOURCES  OF 


[Part  III. 


ci>u2?  The  compilations  made  under  Justinian,  and  which  con- 
stitute the  existing  body  of  the  civil  law,  consist  of  the  fol- 
lowing works,  and  which  I shall  mention  in  the  order  in 
which  they  were  originally  published. 

(1.)  The  Code,  in  twelve  books,  is  a collection  of  all  the 
imperial  statutes  that  were  thought  worth  preserving  from 
Hadrian  to  Justiniun.  In  the  revision  of  them,  the  direc- 
tion to  Tribonian,  and  his  nine  learned  associates,  was,  that 
they  should  extract  a series  of  plain  and  concise  laws,  omit- 
ting the  preambles,  and  all  other  superfluous  matter,  and 
they  were  likewise  intrusted  with  the  great  and  hazardous 
power  to  extend,  or  limit,  or  alter  the  sense,  in  such  man- 
ner as  they  should  tliink  must  likely  to  facilitate  tlieir  fu- 
ture use  and  operation.* 

luiiutw.  ^2.)  The  Institutes,  or  Elements  of  the  Roman  Law,  in 
four  books,  were  collected  by  Tribonian  and  two  associates. 
They  contain  the  fundamental  principles  of  the  ancient  law, 
in  a small  body,  for  the  use  and  benefit  of  students  at  law. 
This  work  was  particularly  adapted  to  the  use  of  the  law 
schools  at  Berytus,  Rome,  and  Constantinople,  which  flou- 
rished in  that  age,  and  shed  great  lustre  on  the  Roman  juris- 
prudence. It  is  such  an  admirable  compendium  of  the  ele- 
ments of  the  civil  law,  that  it  has  in  modern  times  passed 
through  numerous  editions,  and  received  the  most  copious 
and  laborious  illustrations.  It  has  been  a model,  by 
reason  of  its  scientific  and  orderly  arrangement,  for  every 
modern  digest  of  municipal  law.  The  institutes  were 
compiled  chiefly  from  the  writings  of  Gaius ; and  a disco- 
very by  Mr.  Niebuhr  so  late  as  1816,  of  a re-written  ma- 
nuscript of  the  entire  Institutions  of  Gaius,  has  given  in^ 
creased  interest  to  the  Institutes  of  Justinian.*’ 


a Praf.  prima  ad  Cod.  sec.  2. 

b See  ao  account  of  that  discover;  in  N.  A.  RevUto  for  April,  1821. 
The  Institutes  of  Gaius  are  the  prototype  of  Justinian's  Institutes. 
The;  were  discovered  by  Niebuhr,  the  historian,  in  1816,  in  the 
Cathedral  Library  at  Verona.  The  manuscript  was  a codtx  rtterip- 
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(3.)  The  Digest,  or  Pandects,  is  a vast  abridgment,  in  PmSwu. 
fifty  books,  of  the  decisions  of  prmtors,  and  the  writings  and 
opinions  of  the  ancient  sages  of  the  law.  This  is  the  work 
which  has  principally  excited  the  study,  and  reflections,  and 
commentaries,  of  succeeding  ages.  It  is  supposed  to  con- 
tain the  embodied  wisdom  of  the  Roman  people  in  civil 
jurisprudence  for  near  1200  years  ; and  the  European  world 
has  ever  since  had  recourse  to  it  for  authority  and  direction 
upon  public  law,  and  for  the  exposition  of  the  princi]jles  of 
natural  justice.  The  most  authentic  and  interesting  infor- 
mation concerning  the  compilation  of  the  Pandects,  is  to 
be  found  in  the  ordinances  of  Justinian,  prefixed,  by  way 
of  prefaces,  to  the  work  itself. 

In  the  first  ordinance  addressed  by  Justinian  to  his 
quaestor  Tribonian,  he  directs  him  and  his  associates  to 
read  and  correct  the  books  which  had  been  written  by  au- 
thority upon  the  Roman  law,  and  to  extract  from  them  a 
body  of  jurisprudence  in  which  there  should  be  no  two  laws 
contradictory  or  alike,  and  that  the  collection  should  be  a 
substitute  for  all  former  works  ; tiiat  the  compilation  should 
be  made  in  fifty  books,  and  digested  upon  the  plan  of  the 
perpetual  edict,  and  contain  all  that  is  wortli  having  in  the 
Roman  law  for  the  preceding  1400  years,  so  that  it  might 


Ins,  and  in  62  out  of  251  pages  iltrum  rescriptus.  Tlio  original  text 
bad,  during  the  dark  ages,  been  obliterated  for  other  matter,  which, 
in  its  turn,  was  supplanted  by  the  Epistles  of  St.  Jerome.  The  ori- 
ginal work  was  restored  to  tho  world  by  the  skill  and  perseverance 
of  Professors  Goschen,  Bakkcr,  and  Ilollweg,  of  Berlin,  who,  upon 
Niebuhr's  report,  -went  to  Verona.  The  work  appeared  for  tho 
first  time  in  1820.  It  awakened  renewed  zeal,  bordering  on  en- 
thusiasm, in  Germany,  for  the  study  of  the  civil  law.  It  led  to  dis- 
sertations from  every  quarter,  and  M,  Boulet,  in  the  preface  to  his 
French  translation  of  Gaius's  Institutes,  says,  that  no  work  ever  pro- 
duced a more  remarkable  revolution  in  the  study  of  the  Roman  law. 
Ituiilutu  dt  Gaius,  par  J.  Ji.  E.  Boulet,  1‘ref,  Professor  Hugo 
makes  great  use  of  the  Institutes  of  Gains,  as  shedding  new  and  bright 
light  on  many  branches  of  the  civil  law.  See  Histoirt  dt  Droit  Ro- 
motn,  par  G.  Hugo,  sec.  329.— <1  pastim. 
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thereafter  be  regarded  as  the  temple  and  sanctuary  of  jus- 
tice. He  directed,  that  the  selection  be  made  from  the  ci- 
vilians, and  the  laws  then  in  force,  with  such  discretion  and 
sagacity  as  to  produce  in  the  result  a perfect  and  immortal 
work.  And,  in  the  anticipation  of  the  result,  he  declared, 
that  no  commentaries  were  to  be  made  upon  the  digest,  as 
it  had  been  found  tliat  the  coulradictions  of  expositors  had 
disturbed  the  wliole  body  of  tlic  ancient  law. 

In  about  three  years  after  the  publication  of  this  first  or- 
dinance, Justinian  issued  another  upon  the  completion  of 
the  work.  In  the  latter  ordinance,  addressed  to  the  senate 
and  people,  he  declared  that  he  had  reduced  the  jurispru- 
dence of  the  empire  within  reasonable  limits,  and  within 
the  power  of  all  persons  to  possess  at  a moderate  price,  and 
without  the  necessity  of  expending  a fortune  in  acquiring 
useless  volumes  of  laws.  He  stated,  that  in  the  compilation 
of  the  Pandects,  Tribonian  and  his  associates  liad  drawn 
from  autho)-s  of  such  antiquity  that  their  names  were  un- 
known to  tlie  learned  of  that  age.  If  defects  should  be  dis- 
covered, recourse  must  be  had  to  the  emperor  ; and  he  point- 
edly prohibited  all  persons  to  have  any  further  recourse  to 
the  ancient  laws,  or  to  institute  any  comparison  between 
them  and  the  new  compilation.  And  to  prevent  the  system 
from  being  disfigured  and  disordered  by  the  glosses  of  in- 
terpreters, he  declared,  that  no  citations  were  to  be  made 
from  any  other  books  than  the  Institutes,  the  Pandects,  and 
the  Code ; and  that  no  commentaries  were  to  be  made  upon 
them,  upon  pain  of  being  subjected  to  the  charge  of  the 
crimen  falsi,  and  to  have  the  commentaries  destroyed. 

1 he  Pandects  are  supposed  to  have  been  compiled  with 
too  much  haste,  and  they  were  very  defective  in  precision 
and  methodical  arrangement.  Tlie  emperor  allowed  ten 
years,  and  Tribonian  and  his  sixteen  colleagues  finished  the 
work  in  three  years.  It  is  said  that  the  Pandects  were  com- 
posed of  the  writings  of  forty  civilians,  the  principal  part 
of  whom  lived  under  the  latter  Csesars ; and  the  doctrines 
only,  and  not  the  names  of  the  more  ancient  sages,  were 
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preserved.*  If  the  work  had  been  executed  with  the  care 
and  leisure  that  Justinian  intended,  it  would  have  been  an 
incomparable  monument  of  human  wisdom.  There  are, 
as  it  is,  a great  many  contradictory  doctrines  and  opinions 
in  the  compilation  on  the  same  subject,  and  too  much  of  that 
very  uncertainty  which  Justinian  was  so  solicitous  to  avoid. 
But  with  all  its  errors  and  imperfections,  the  Pandects  are 
the  greatest  repository  of  sound  legal  principles,  applied  to 
the  private  rights  and  business  of  mankind,  that  has  ever 
appeared  in  any  age  or  nation.  Justinian  has  given  it  the 
venerable  appellation  of  the  temple  of  human  justice.  The 
excellent  doctrines,  and  the  enlightened  equity  which  per- 
vade the  work,  were  derived  from  the  ancient  sages,  who 
were  generally  men  of  distinguished  patriotism,  and  sustain- 
ed the  most  unblemished  character,  and  had  frequently  been 
advanced  to  the  highest  offices  in  the  administration  of  the 
government.  The  names  of  Gains,  Sctevola,  Papinian, 
Ulpian,  Paulus,  and  Modestinus,  may  be  selected  from  a 
multitude  of  civilians,  as  models  of  exalted  virtue,  and  of 
the  most  cultivated  reason  and  philosophy,  drawn  from  the 
precepts  and  examples  of  freer  and  better  ages.  It  is  owing 
to  their  writings  that  the  civil  law,  for  the  purity  and  vigour 
of  its  style,  almost  rivals  the  productions  of  the  Augustan 
age.* 


a Professor  Hugo  roncludes  that  th®  compilers  of  the  Pandects 
had  never  seen  the  original  writings  of  Mucius  Scsevola,  though 
they  are  referred  to  as  if  they  had  really  been  read  and  consulted. 
Hiit.  du  Droit  Rom.  sec.  320.  He  is  further  of  opinion  that  the 
merit  of  the  order  which  is  so  visible  in  the  civil  law,  is  to  be  attri- 
buted to  Servius  Sulpieius,  the  friend  of  Cicero.  Hid.  sec.  322. 

6 According  to  Hommel,  a writer  cited  by  Professor  Hugo,  of 
the  1800  pages  of  which  the  Pandects  are  composed,  000  svero  taken 
from  the  writings  of  Ulpian,  300  from  Paulus,  100  from  Papinian, 
90  from  Julian,  78  from  Sca;vola,  72  from  Pomponius,  70  from 
Gains,  41  from  Modestinus,  and  so  on  to  other  civilians  of  less  note 
in  diminished  proportions. 
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Konb.  (4.)  The  novels  of  Justinian  are  a collection  of  new  im- 
perial statutes,  which  constitute  a part  of  the  body  of  the 
civil  law.  Those  ordinances  were  passed  subsequent  to 
the  date  of  the  code,  and  had  been  required  in  the  course 
of  a long  reign,  and  by  the  exigencies  of  succeeding  times. 
They  were  made  to  supply  the  omissions  and  correct  the 
errors  of  the  preceding  publications ; and  they  are  said  by 
competent  judges  to  show  the  declining  taste  of  the  age,  and 
to  want  much  of  that  brevity,  dignity,  perspicuity,  and  ele- 
gance, which  distinguished  the  juridical  compositions  of  the 
ancients.  Some  of  these  novels  are  of  great  utility,  and 
particulrgrly  the  118th  novel,  which  is  the  groundwork  of 
the  English  and  our  statute  of  distribution  of  intestates’  ef' 
fects.'  The  institutes,  code,  and  pandects  were  afterwards 
translated  into  Greek,  and  the  novels  were  generally  com- 
posed in  that  language,  which  had  become  the  vernacular 
tongue  of  the  eastern  empire  ; and  as  evidence  of  the  uni- 
versality of  that  tongue,  Justinian  declared,  that  one  of  his 
constitutions  was  composed  in  the  Greek  language,  for  the 
benefit  of  all  nations.’’ 

Lot,  of  -.ho  When  the  body  of  the  civil  law,  as  contained  in  the  Insti- 

cirii  low.  lljg  Pandects,  and  the  Code,  was  ratified  and  confirm- 

ed by  Justinian,  it  became  exclusively  the  law  of  the  land  ; 
and  the  various  texts  from  which  the  compilation  was  made, 
fell  speedily  into  oblivion  ; and  all  of  them,  except  die  Theo- 
dosian  code,  and  fragments  of  the  other  parts,  disappeared 


a Sir  ti'illiam  Blaclstonc,  Com.  vol.  2.  51G.  docs  not  seem  willing 
to  admit  that  the  statute  of  distributions  was  taken  from  the  civil 
law  ; but  when  Lord  Holt  and  Sir  Joseph  Jekyll  declare,  (1  P.  fPm$. 
07.  Prec.  in  Chan.  5.03.)  that  the  statute  was  penned  by  a civilian, 
and  is  to  be  governed  and  construed  by  the  rules  of  the  civil  law ; 
and  when  we  compare  the  provisions  in  the  English  statute  with  the 
Roman  novel,  the  conclusion  seems  to  be  very  fair  and  very  strong, 
that  the  one  was  borrowed  essentially  from  the  other. 
h Imt.  3.  8.  3. 
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in  the  wreck  of  the  empire.*  The  great  work  itself  was  in 
danger  of  being  involved  in  the  general  destruction  which 
attended  the  irruption  of  the  northern  barbarians  into  the 
southern  provinces  of  Europe.  The  civil  law  maintained 
its  ground  a long  time  at  Ravenna  and  in  the  Illyrian  bor- 
ders ; but  all  Italy  passed  at  length  under  the  laws,  as  well 
as  under  the  yoke  of  the  barbarians ; — helluinas,  atqueferi- 
nas  immanesque  Longobardorum  leges  accepit.^  There 
was  but  one  circumstance  that  could  give  any  thing  like 
compensation  to  the  inhabitants  of  Europe  for  the  absence 
or  silence  of  the  civil  law,  during  the  violence  and  confusion 
of  the  feudal  ages ; and  that  circumstance  was  the  redeem- 
ing spirit  of  civil  and  political  liberty,  which  pervaded  the 
Gothic  institutions,  and  tempered  the  fierceness  of  military 
governments,  by  the  bold  outlines  and  rough  sketches  of  po- 
pular representation.°  It  was  an  indelible  and  foul  blot  on 


a Pothier,  in  the  preface  to  bis  PandecUe  Jxatiniane/K,  has  given  a 
rapid  view  of  the  progress  of  the  Roman  jurisprudence  from  the 
Ju3  CiMe  PapyTianum,  under  Tarquinius-Priscus  to  the  time  of  Jus- 
tinian, and  an  interesting  sketch  of  the  scries  of  Roman  lawyers 
from  the  earliest  notice  of  them,  far  beyond  the  age  of  Cicero,  down 
to  the  compilation  of  the  Pandects.  And  notwithstanding  the  ef- 
forts of  Justinian  CO  supersede  and  destroy  the  admirable  materials 
of  the  civil  law,  from  which  he  was  enabled  to  erect  the  splendid  and 
ever-during  monument  of  his  reign,  yet  from  the  remains  of  the  works 
of  the  civilians  there  has  been  compiled  the  Jtu  Civile  ante-Justini- 
aneum,  which  is  a collection  of  groat  interest  and  currency  on  the 
continent  of  Europe.  It  has  now  received  an  addition  of  the  utmost 
value  in  the  ncwly-discovcrcd  Institutions  of  Cains. 

b Gravinade  Ortuet  Prog.  Jut.  Civ.  sec.  139.  The  law  school 
at  Rome  was  transferred  to  Ravenna,  where  it  existed  even  in  the 
lltb-ecntury,  and  was  then  removed  to  Bologna. 

c The  German  nations  were  associations  of  freemen  prior  to  their 
invasion  of  the  Roman  empire,  and  their  governments  were  mixed, 
or  limited  and  elective  monarchies,  w hich  continued  to  exist  for  a 
time,  even  after  they  bad  established  themselves  by  conquest  in  the 
Roman  provinces.  All  the  Gothic  governments  in  Europe,  whe- 
ther in  Germany,  France,  Spain,  or  England,  were  originally  un- 
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the  character  of  tlie  civil  law,  as  digested  under  Justinian, 
that  it  expressly  avowed  and  inculcated  the  doctrine  of  the 
absolute  power  of  the  emperor,  and  that  all  the  right  and 
power  of  the  Roman  people  was  transferred  to  him.*  This 
had  not  been  until  then  the  language  of  the  Roman  laws ; 
and  Graviua,  with  much  indignation,  charges  the  introduc- 
tion of  the  lex  regia  to  the  fraud  and  servility  of  Tribo- 
nian.**  Be  that  as  it  may,  the  claim  of  despotism  became  af- 
K«?iT«iorit.  terwards  a constitutional  principle  of  imperial  legislation. 
It  has  been  made  a question,  whether  the  Pandects  were  for 
many  ages  so  entirely  lost  to  the  western  parts  of  Europe  as 
has  been  generally  supposed.*  It  is  certain,  however,  that 
about  the  time  of  the  assumed  discovery  or  exhibidon  of  a 


det  the  control  of  popular  auemblies,  which  gave  their  assent  to 
laws,  and  were  the  bases  of  ail  lawful  authority. 

a Ital.  1.  2.  6.  Prima  Prtef.  ad  Dig.  sec.  7.  Praf.  iecund.  ad 
Dig.  sec.  18.21. 

b Da  Romano  Imperio,  soc.  23,  24.  Mr.  Gibbon,  in  his  History, 
Tol.  8.  17, 18.  seems  to  think  that  the  lax  regia  was  created  by  the 
fancy  of  Ulpian,  or  more  probably,  of  Tribonian  himself.  The  /ex 
regia,  as  mentioned  in  the  Pandects,  1.  1.  tit.  4.  de  eorutitutionibua 
principum,  lib.  1.,  and  in  the  Institutes,  1.  2.  6.  declares : — quod prin- 
cipiplacuil  legit  habel  vigorem  ; ubpote  cum  lege  regia  qu<e  de  imperio 
ejut  lata  eat,  populua  ei,  el  in  eum,  omne  auum  imperium  et  poteatatem 
eonferat,  Selden,  in  his  dissertation  annexed  to  Fleta,  ch.  3.  sec.  2, 
3, 4.  discusses  the  character  of  the  lex  regia,  and  he  says  it  is  evident 
that  it  stripped  the  people  of  all  legislative  power,  and  he  places  the 
origin  of  it  back  to  the  time  of  Augustus  Co:sar,  when  the  Roman 
people  transferred  all  their  power  and  authority  to  him.  In  the  In- 
stitutes of  Gains,  recently  discovered,  it  is  affirmed  that  the  lex  re- 
gia was  not  an  interpolation  by  Trebonian,  but  was  a law  actually 
passed,  nec  unquam  dubilalum  eat,  quin  id  {conaiUutio  prineipia)  legit 
vicem  optineai,  cum  ipte  imperator  per  legem  imperium  accipiat. 
Oaii.Initit.  Com.  lib.  1.  sec.  5.  But  Hugo,  in  his  Dial,  du  Droil  Rom. 
sec.  277.  considers  the  question  on  the  orgin  of  this  law  as  still  wrap- 
ped in  impeaetrable  darkness. 

c The  university  of  Bologna  had  its  professors  of  the  civil  law, 
prior  to  the  era  of  the  discovery  of  the  Pandects  at  Amalphi,  about 
the  year  1 135. 
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complete  copy  of  them  at  Amalphi,  in  Italy,  near  the  mid- 
dle of  the  twelfth  century,  the  study  of  the  civil  law  revived 
throughout  Italy  and  western  Europe  with  surprising  ardour 
and  rapidity.  The  impression  which  the  science  of  law,  in 
so  perfect  a state  of  cultivation,  made  upon  the  progress  of 
society,  and  the  usages  of  the  feudal  jurisprudence,  was  sud- 
den and  immense.*  In  defiance  of  the  command  of  Jus- 
tinian to  abstain  from  all  notes  or  comments  upon  his  laws, 
the  civil  law,  on  its  revival,  was  not  only  publicly  taught  in 
most  of  the  universities  of  Europe,  but  it  was  overloaded 
with  the  commentaries  of  civilians.  From  among  the  num- 
ber of  distinguished  names,  I would  respectfully  select  Vin- 
nius  on  the  Institutes,  Voet  on  the  Pandects,  and  Perezius  on 
the  Code,  together  with  the  treatises  on  the  civil  law  which 
abound  in  the  works  of  Bynkcrshoeck,  Ilcineccius,  and 
Pothier,  as  affording  a mass  of  instruction  and  criticism, 
most  worthy  of  the  attention  and  diligent  examination  of 
the  student. 

The  civil  law  had  followed  the  progress  of  the  Roman  in 

power  into  ancient  Britain,  and  it  was  administered  there  by 
such  an  illustrious  pretorian  prefect  as  Papinian  ; and  Sel-  •' 
den  thinks  he  was  also  assisted  by  Paulus  and  Ulpian.'’  Affer 
the  Roman  Jurisprudence  had  been  expelled  by  the  arms  of 
the  northern  barbarians,  and  supplanted  by  the  crude  insti- 
tutions of  the  Anglo-Saxons,  it  was  again  introduced  into 
the  island,  upon  the, recovery  of  the  Pandects,  and  taught,  in 
the  first  instance,  with  the  same  zeal  as  on  the  Continent. 

But  the  rivalship,  and  even  hostility,  which  soon  afterwards 
arose  between  tlie  civil  and  common  law  ; between  the  two 
universities,  and  the  law  schools  or  colleges  at  Westmin- 
ster ; between  the  clergy  and  laity, — tedded  to  check  the 


a Etprit  det  Loix,  liv.  28.  cli.  42.  The  original  copy  of  the  Pan- 
dects, supposed  to  have  been  found  at  Amalphi,  has  always  been  held 
in  profound  veneration.  It  was  carried  to  Pba,  and  from  thence  re- 
moved to  Florence,  and  vigilantly  guarded.  This  celebrated  manu- 
script reposes  at  this  day  in  the  Lorenzo-Medicean  Library. 
h Seldcn’s  Dmtrtalio  ad  Fletam,  ch.  4.  sec.  3. 
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progress  of  the  system  in  England,  and  to  confine  its  influ- 
ence to  those  courts  which  were  under  the  mpre  immediate 
superintendence  of  the  clergy.*  The  ecclesiastical  courts, 
and  the  Court  of  Chancery,  accordingly  adopted  the  canon 
and  Roman  law ; and  the  Court  of  Admiralty,  which  was  con- 
stituted about  the  time  of  Edw.  I.  also  supplied  the  defects 
of  the  laws  of  Oleron  from  the  civil  law,  which  w as  gene- 
rally applied  to  fill  up  the  chasms  that  appeared  in  any  of 
the  municipal  institutions  of  the  modern  European  na- 
tions." A national  prejudice  was  early  formed  against  the 
civil  law,  and  it  was  too  much  cultivated  by  English  lawyers. 
Lord  Coke  mentions,  by  way  of  reproach,  that  William  De 
la  Pole,  Duke  of  Suflblk,  in  the  reign  of  Hen.  VI.  endea- 
voured to  bring  in  the  civil  law,  which  gave  occasion  to  Sir 
John  Fortescue  to  write  his  work  in  praise  of  the  English 
law  ; and  the  same  charge  was  made  one  of  the  articles  of 
impeachment  againt  Cardinal  Woolsey.'  But  the  more 
liberal  spirit  of  modern  times  has  justly  appreciated  the  in- 
trinsic merit  of  the  Roman  system.  Sir  Matthew  Hale,  ac- 
cording to  the  account  of  Bishop  Burnet,''  frequently  said, 
that  the  true  grounds  and  reasons  of  law  were  so  well  de- 
livered in  the  digest,  that  a man  could  never  well  understand 
law  as  a science  witliout  first  resorting  to  the  Roman  law  for 
information,  and  he  lamented  that  it  was  so  little  studied  in 
England.  And  in  Lane  v.  Cotton,^  that  strict  English  law- 
yer, Lord  Holt,  admitted,  tliat  the  laws  of  all  nations  were 
raised  out  of  the  ruins  of  the  civil  law,  and  that  the  princi- 
ples of  the  English  law  were  borrowed  from  that  system, 
and  grounded  upon  the  same  reason. 


a lilacicii.  Com.  xul.  1.  Introductory  hccture.  Reeve's  Hist, 
the  Hn/rlish  Tmw,  vol.  1.  01,  02.  JiliUnr's  llittorical  I'iexe  of  the 
English  Goiernment,  b.  2.  c.  7.  sec.  S. 
b 3 Reeve's  Hut.  100. 
r.  3 Inst.  208. 

d Life  (f  Sir  J\I.  Hale,  p.  2t. 
e 1 2 Jlod,  482. 


Digitized  by  Google 


Lecture  XXIII.]  MUNICIPAL  LAW.  547 

The  value  of  the  civil  law  is  not  to  be  found  in  ques- 
tions  which  relate  to  the  connexion  between  the  govern- 
ment and  the  people,  or  in  provisions  for  personal  security 
in  criminal  cases.  In  every  thing  which  concerns  civil 
and  political  liberty,  it  cannot  be  compared  with  the  free 
spirit  of  the  English  and  American  common  law.  But  upon 
subjects  relating  to  private  rights  and  personal  contracts, 
and  the  duties  which  flow  from  them,  there  is  no  system  of 
law  in  which  principles  are  investigated  with  more  good 
sense,  or  declared  and  enforced  with  more  accurate  and 
impartial  justice.  I prefer  the  regulations  of  the  common 
law  upon  the  subject  of  the  paternal  and  conjugal  relations, 
but  there  are  many  subjects  in  which  the  civil  law  greatly 
excels.  The  rights  and  duties  of  tutors  and  guardians  are 
regulated  by  wise  and  just  principles.  The  rights  of  ab- 
solute and  usufructuary  property,  and  the  various  ways  by 
which  property  may  be  acquired,  enlarged,  transferred,  and 
lost,  and  the  incidents  and  accommodations  w Inch  fairly  be- 
long to  property,  are  admirably  discussed  in  the  Roman 
law,  and  the  most  refined  and  equitable  distinctions  are  es- 
tablished and  vindicated.  Trusts  arc  settled  and  pursued 
through  all  their  numerous  modifications  and  complicated 
details,  in  the  most  rational  and  equitable  manner.  So,  the 
rights  and  duties  flowing  from  personal  contracts,  express 
and  implied,  and  under  the  infinite  variety  of  shapes  which 
they  assume  in  the  business  and  commerce  of  life,  are  de- 
fined and  illustrated  with  a clearness  and  brevity  without 
example.  In  all  these  respects,  and  in  many  others  which 
the  limits  of  the  present  discussion  will  not  permit  me  to 
examine,  the  civil  law  shows  the  proofs  of  the  highest  cul- 
tivation and  refinement ; and  no  one  who  peruses  it  can 
well  avoid  the  conviction,  that  it  has  been  the  fruitful 
source  of  those  comprehensive  views  and  solid  principles, 
which  have  been  applied  to  elevate  and  adorn  the  jurispru- 
dence of  modern  nations. 

The  Institutes  ought  to  be  read  in  course,  and  accurately 
studied,  with  the  assistance  of  some  of  the  best  commenta- 
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ries  with  whicli  they  are  accompanied.  Some  of  the  titles 
in  the  Pandects  have  also  been  recommended  by  Heinec- 
cius  to  be  read  and  re-read  by  tbc  indefatigable  student. 
The  whole  body  of  the  civil  law  will  excite  never  failing 
curiosity,  and  receive  the  homage  of  scholars,  as  a singular 
monument  of  wisdom.  It  fills  such  a large  space  in  the 
eye  of  human  reason ; it  regulates  so  many  interests  of  man 
as  a social  and  civilized  being ; it  embodies  so  much  thought, 
reflection,  experience,  and  labour ; it  leads  us  so  far  into 
the  recesses  of  antiquity,  and  it  has  stood  so  long  “ against 
the  waves  and  weathers  of  time,”  that  it  is  impossible, 
while  engaged  in  the  contemplation  of  the  system,  not  to 
be  struck  with  some  portion  of  the  awe  and  veneration 
which  are  felt  in  the  midst  of  the  solitudes  of  a majestic 
ruin. 


E.ND  OF  VOLUME  I. 
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A 

Abridgments  ofthc  law,  501.  iilfi. 
Adjudications,  force  of,  41X  4fl0. 
Admiralty  decisions  on  national 
law,  18, 
jurisdiction  in  prize 
cases,  3S3. 
criminal  jurisdiction, 
3f.O. 

limits  circumscribed, 
365— 37». 

Agency, in  trade  with  the  enemy. 

Aliens,  sue  in  the  federal  courts, 
343. 

Alien  enemy,  when  under  protec- 
tion, a2, 

• cannot  sue,  Cfi, 
Alliance,  defensive,  50. 

its  effect  on  licenses, 

ea. 

with  France  in  1770, 
51, 

Allies,  not  to  trade  with  the  ene- 
my, oa, 

included  in  treaties  of 
peace,  167. 
Ambassadors,  their  inviolability, 
15—38. 

grades  of  them,  3a. 
when  suspended,  33. 
to  be  discreet  and  mo- 
derate, 40. 
their  attendants  and  ef- 
fects privileged,  3a. 
the  state  not  bound  to 
receive  them,  40, 
Ambassadors,  their  sovereign 
when  bound  by  their  acts,  ib. 


Ambassadors,  protection  to,  18S. 
Amphyctionic  council,  5, 
J}nimu3  manendi,  76. 

Appellate  jurisdiction,  S.  C.  U.  S. 

316—321. 
iU  limitations,  324 — 326. 
how  enforced,  316.  .321. 

442. 

Appointment  toU.  S.  offices,  287. 
Apportionment  of  representatives 
in  congress,  2.30. 
Aristotle  on  rights  of  war,  6. 
Armed  neutrality,  126.  127. 
Arms  of  the  sea,  26.  30, 

Articles  of  confederation,  210. 

their  imbecility,  212. 
Assistance  to  other  nations,  24. 
Atkyns’  Reports,  494. 
Attorney-general  U.  S.  308. 
Attorneys  and  counsel,  306. 
Auxiliary  treaties,  H,  U6, 


B 

Bacon,  Lord,  his  definition  of 
war,  42, 

his  writings,  505. 

Bacon's  abridgment  of  the  law, 
610 

Baltic  maritime  code,  126,  127. 
Bank  U.  S.  lawfully  created,  248. 

not  taxable  by  the 
states,  425. 
Barbary  states  lawful  powers, 
188. 

Bays  and  arms  of  the  sea,  26.  3Q. 

claim  to  Delaware  bay,  29. 
Belligerent  (lowers,  their  rights, 
89—113. 
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Bills  of  credit,  407.  : 

Blackstone’s  Commentaries,  .‘iig. ; 
Blockade,  must  exist  in  fact,  14-t, 
lla. 

its  violation,  l.'il. 
presence  of  adequate 
force,  14.'i. 
when  raised,  I4H.  | 
absence  of  the  squadron, , 

notice  of  it  requisite,  147. 
sailing  to  elude  it,  147. 

LklL 


Cicero,  bis  opinions  on  the  law  of 
nations,  6,  7L 
Circuit  Courts,  U.  S.  301. 
Citizens,  domiciled  in  a foreign 
country,  78 — 80. 
not  to  cruise  without 
commission,  Sli 
nor  against  their  native 
country,  191. 
nor  against  friendly  pow- 
ers, 9iL 

their  rights  of  defence, 
94. 


egress  from  it,  146.  I Civil  law,  its  influence  on  the  law 
breachof  it,  when  cured,  of  nations,  11. 

lAL.  I its  history,  hlh. 

Bracton.  449.  the  twelvetables,  &2L> 


Britton,  SOI. 

Brookes’  Abr.  508. 

Brown's  Rep.  494. 

Burlemaqui,  12. 

Bynkershoeck,  12. 

treatise  on  marine  juris- 
diction, 22. 


c 

Captures,  maritime,  law  of,  69. 

English  decisions  there- 
on, 20. 

rights  of,  vest  in  the 
sovereign,  100. 
adjudication  necessary 
to  title,  lOi 
made  after  treaty  of 
peace,  170—173. 
Cardinal  Woolsey,  490. 

Cartel  ships,  must  not  trade,  flfl. 
Canu  fadcru,  when  it  arises,  49. 

presumption  in  favour 
of  it,  49. 
feudal  doctrine  in  like 
cases,  50. 
no  assistance  when  hope- 
less, ib. 

in  thetreaty  of  1778,  51. 
Ceded  places  to  U.  S.  429. 

Ceitio  bonorum,  422. 

Cessions  of  territory,  177. 
Chancery  Reports,  492 — 495. 
Chitty,  on  claims  to  the  sea,  2B. 
Christianity,  its  influence  on  the 
law  of  nations,  10. 
Chivalry,  its  influence,  11. 


edicla  prielorum,  52S. 
retponta  prxidentum , 530. 
its  state  in  the  Augus- 
age,  531. 
retcripta  principit,  534. 
early  digests  of  it,  539 
Justinian’s  code,  538. 

. Institutes,  538. 
Pandects,  539. 
Novels,  542. 
its  destruction,  542. 
revival  in  modern 
times,  544. 
merits,  547. 

Clerks,  U.  S.  courts,  .808. 

Codes  of  law,  their  instability, 
468. 

Coke’s  Reports,  482. 

Institutes,  506. 

Colonial  trade  of  the  enemy,  81  — 
85. 

Commerce,  general  right  of,  22. 
claim  of  Portugal  to  E. 

India  commerce,  33. 
of  Russia  to  the  N.  Pa- 
cific, 23. 
treaties  of,  23. 
with  the  enemy,  fill, 
external  and  bet  ween  the 
states,  regulated  by 
congress,  431—438. 
Cnmmercia  belli,  105.  159.  169. 
Commission  to  cruise  and  capture, 
requisite,  except  for  self 
defence,  95,  9£. 
unlawful  against  a friend- 
ly power,  100. 
Common  law,  the  growth  of  time, 


47K  472. 
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Common  law  adopted  in  the  se- 
veral states,  47-2,  474. 
powers  of  the  federal 
courts,  in  civil  cases, 
341—343. 
none  in  criminal  cases, 
331. 

Comyn's  Digest,  .SIO. 
Concealment  of  papers  by  a neu- 
tral vessel,  157. 
Concurrent  legislation  of  the 
states,  387. 
judicial  pow’er,  395. 
Confederation,  an  ides  of,  210. 

its  imbecility,  212. 
Confiscation  of  enemy's  proper- 
ty, 56—60. 

of  debts,  ” ’ 
condemned  by  jurists, 
62—6*1. 

lawful  in  U.  S.,  64^ 
unlawful  in  England.  64. 
of  contraband  articles, 
14^ 

e.vtcnded  to  the  neutral 
ships,  143. 
for  breach  of  blockade, 
151. 

for  carrying  despatches, 

1 .52. 

Congress  of  U.  its  organiaa- 
tion,  222 — 236. 
privileges,  23.5. 
general  powers,  230. 
mode  of  doini;  busines.s, 
237. 

power  to  create  a bank, 
24li. 

domain  as  to  Indian 
lands,  257. 
power  over  the  militia, 
tfi2. 

power  as  to  internal  im- 
provements, 267. 
power  over  territorial 
districts,  333. 
power  over  ceded  pla- 
* ces,  429. 
of  1754,  2H3. 
of  1765,  2113. 
of  1774,  211fi, 

Constitutionality  of  laws,  44B. 
Constitutional  power,  its  test, 
31.3. 

Consuls,  their  privileges  and  du- 
ties. 41 — 15. 


Consuls,  no  judicial  authority, 42 
no  privileges  of  public 
ministers,  44. 
U.  ^ law  concerning 
them,  42. 
amenable  to  the  laws, 
43 — 44. 

may  be  concerned  in 
trade,  44. 
no  consular  protection 
as  merchants,  44. 

78. 

entitled  to  a safe  con- 
duct, 44. 
privileges  in  Mahome- 
tan countries, 

Contempts  punishable  by  con- 
gress,  236. 
by  the  courts  of  justice, 
300- 

Contraband  of  war,  135 — 143. 

provisions,  130.  139, 140. 
articles  of  native  growth, 
139. 

raw  materials,  139. 
intent  affects  the  ques- 
tion, 140. 
articles  for  military  use, 
140. 14L 
extent  of  tho  penalty, 
142,  143. 

Contracts  protected  against  state 
laws,  413. 
commercial,  with  an  en- 
emy, void,  fiT, 
public,  with  an  enemy, 
binding,  176. 
Contributions,  when  levied  by  the 
enemy,  22. 

Convention  of  1787,  218. 

Courts,  U.  S„  no  common  law  ju- 
risdiction in  criminal  coses, 
331—341. 
jurisdiction  when  an 
alien  is  a party,  343. 
between  citizens  of  dif- 
ferent states,  344. 
none  as  to  citizens  of 
territories,  349. 
Sujtreme,  its  general 
powers,  298 — 301. 
its  original  jurisdic- 
314. 

itsappcllate,3l6.  324. 
its  power  over  writ  of 
numdamus,  322. 
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Court,  Supreme,  its  jurisdiction, 
when  a state  is  a party, 
m.321 
or  a state  is  interested, 
350. 

its  power  to  enforce  its 
appellate  decrees.316. 

321.  441. 
is  confined  to  matter  of 
record,  32fi. 

Courts,  U.  S.  Circuit,  their  gene- 
ral powers,  301—303, 
Dietrict,  their  general  pow- 
ers, 303— j05. 
jurisdiction  as  prize 
courts,  356. 
cognizance  of  captures 
on  the  coast.  So. 
criminal  jurisdiction, 

360. 

limits  of  admiralty  juris- 
diction, 365. 
jurisdiction  as  Instance 
Courts,  378. 
civil  jurisdiction,  381. 
Territorial  Courts,  383. 
State  Courla  with  federal 
powers,  306. 
U.  S.  cotirts  not  controlled 
by  state  courts,  409. 
may  set  aside  unconsti- 
tutional laws,  449 — 
453. 

Cowell's  Inst.  SOIL 

Cox’s  Reports,  494, 

Croke’s  Reports,  486. 

Cruise’s  Digest,  511. 

Cruiser  with  double  commissions, 
a pirate,  100. 

D 

Damages  for  marine  torts,  151L 
359.  UtLL 

Debts  due  enemy,  confiscated, 
62—05. 

existing  prior  to  war,  re- 
coverable after,  1 69. 
due  U.  S.  have  priority, 
243- 

Dccisions,  judicial,  force  of,  473. 

Declaration  of  war,  52 — 55. 

of  independence,  203. 

Oclielum,  fifi-  123.  152. 

Despatches  to  enemy,  152- 

Diebitsch,  Count,  his  inoderation 
in  war,  92. 


Diplomatic  agents  to  the  Barbary 
' States,  45. 

Direct  taxes,  254. 

District  of  Columbia,  256.  349. 
District  Courts — see  Courte,U^. 
Doctor  and  Student,  by  St.  Ger- 
main, 504. 

Documents  of  neutral  vessels, 
L52 

Domain,  public,  66. 257. 

Domicil,  in  war,  75 — 81. 

commercial,  75. 
lest  of  national  charac- 
ter, 74—81. 

Droits  of  the  admiralty,  9fi. 
Dyer's  Reports,  481. 


E 

Electors  of  president,  276. 

Eldon,  Lord  Chancellor,  480.  495. 
Eden’s  Reports,  494. 

Embargo,  when  hostile,  fift. 

indefinite,  laid  by  con- 
/ gress,  432. 

Embassy,  14. 40. 

Enemy’s  colonial  trade,  8L 
flag  and  pass,  85. 
property  on  boards  neu- 
tral, 124. 

Enemy,  permanent  and  tempora- 
ry, 73. 

when  so  in  matters  of 
commerce,  74. 
by  possessing  the  ene- 
my’s soil,  74. 
by  residence,  76 — 81. 
by  sailing  under  bis  flag, 
85. 

bow  regarded  by  the  old 
law,  89. 

English  decisions,  their  weight  on 
national  rjuestions,  fiS. 
Ex  post  facta  laws,  408. 


.F 

Feudal  rule  as  to  assistance  in 
war,  50. 

Fearne's  Treatise,  514. 

Pinch's  Treatise,  509. 
Fitzlicrbcrt's  Abr.  508. 

Flag  of  tbs  enemy,  sailing  under, 
85 
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Fleta,  (Treatise)  501. 
Foreigners,  their  rights  and  du- 
ties, 

Foreign  property  protected  in 
war,  afi-  afi. 
sovereigns  may  sue  in 
Sup.  Court  U.  S.  297. 
Forms  of  process  in  the  federal 
courts,  394. 

Fortescuo’s  Treatise,  soi. 

Free  ships,  rules  as  to,  124 — 131. 
Freight,  when  duo  to  captor  by 
neutral,  131. 

Fugitives,  surrender  of,  3£. 

law  of  New-York there- 
on, XL 

treaties  on  the  subject, 
ib. 


G 

Gilbert,  Lord  Ch.  Treatises 
of,  il_L 

Glanville,  499. 

Greeks,  their  notions  of  national 
obligation,  4. 
as  to  rights  of  cap- 
tives, 4. 
as  to  national  inde- 
pendence, 22. 
their  advance  in  nation- 
al law,  5. 

Grotius,  merit  of  ins  work — De 
Jure  Belli  el  Pacit,  li. 
Mare  Liberum,  27 . 
influence  on  war,  SO- 


H 

Hale,  Sir  Matthew,  his  pleas  of 
the  crown,  ■111. 
Hamilton,  Alexander,  against  con- 
fiscating debts,  62. 
Hardwicke,  Lord  Ch.  494. 
Hawkins,  on  Criminal  Law,  .11 1. 
History  of  the  law  of  nations,  4 — 
19, 

of  the  American  Union, 
201—219. 
of  Law  and  Equity  Re- 
ports, 480 — 49.S. 
of  treatises  on  law,  499 
—111. 

of  the  civil  law,  511— 548 
Hobart’s  Reports,  483. 

VoL.  L 


Hobbe's  theory  of  the  state  of 
man,  47, 

Hostages,  a security  for  ransom 
bills,  106. 

Hostile  character  of  property, 
73—81. 

by  bolding  land  in  ene- 
my’s country,  74, 
having  a commercial 
house  there,  74. 
residence  there,  76, 
engaging  in  enemy’s  co- 
lonial trade,  (U, 
sailing  under  enemy's 
pass  and  flag,  85, 
English  rule,  62, 
of  persons,  73 — 81. 
House  of  representatives,  228, 


1 

Impeachment,  power  of,  288. 
Improvements,  internal,  267. 

Inca  of  Peru,  2L 
Independence,  declaration  of,  208 . 
Indian  lands,  251. 

Infidels,  opinions  ofGrotius,  Coke, 
and  Bacon,  concerning, 
LL 

Instance  Courts,  378. 

Intercourse  with  an  enemy  un- 
lawful, 67, 

Interference  with  other  powers, 

22, 

Interpretation  of  statutes,  rules 
for,  460—465. 


J 

Judgi^ents  in  other  states,  260. 
Judges,  U.  S. — tenure  of  office, 
292. 

support,  292. 

Judicial  independence,  291 — 295. 
liower  of  U.  8.  295. 
power  over  unconstitu- 
tional laws,  449 — 154. 
decisions,reports  of.473.4. 
Jurisdiction  of  U.  S.  Courts. 

Supreme  Court — original, 
314. 

appellate,  316. 
how  enforced,  316. 

321.  44L 
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Jurituhction  ofU.  S.  Courts. 

Supreme  Court, 

as  to  persoue,  343 
—352. 
when  a state  is  a 
party,  323.  327 
when  a ibreign  so- 
vereign sues, 
297. 

none  atcommon  law 
in  criminal  cases, 
331. 

common  law  influ- 
ence in  civil  ca- 
ses, 31L 

Sec  Courts  U.  S. 

Jus  civile  Pajririanum,  517. 

Jut  in  rem  ami  jui  in  re,  177. 

Jus  posUiminii,  1 09. 

Jus  prctorium,  .52B. 

L 

Law  of  nature,  ^ 2, 

Law  of  nations, 

defined,  L 

its  foundations,  2, 

Its  history,  4— .20. 
its  ethical  precepts,  3. 
its  force  in  Christian 
states,  3i  L 
its  condition  with  the 
ancients,  4, 
in  the  latter  ages 
of  Home,  1. 
overturned  hy  the  Go- 
thic nations,  IL 
causes  of  ito  revival,  lil 

, —12. 

its  condition  in  the  age 
of  Grotms,  li 
its  subsequent  improve- 
ment, 18. 
knowledge  of  it  from  ju- 
dicial decisions,  18. 

£2. 

ordinances  of 
states,  IS 
opinions  of  ju- 
rists, 19. 
new  principles  since  the 
age  of  Grotius,  2L 
its  sajiction.o,  181,  182.  | 
Its  application  to  assisl-  1 
ance  to  new  stales, ' 
2L  ' 


Law  of  nations. 

its  application  to  domi- 
nion over  the  seas, 
26—31. 
to  regulation  of  trade, 
32. 

changes  in  govern- 
ment, 22. 
right  of  passage,  34. 
navigable  rivers,  35. 
surrender  of  fugi- 
tives, 36. 
ambassadors,  38. 

182. 

consuls,  41 — 45. 
declaration  of  war, 
51—55. 
confiscation  of  ene- 
my’s property,  59 — 
61. 

confiscation  of  debts, 
62—65. 
commerce  with  the 
enemy,  66 — 69- 
enemy's  property,  13 
—81. 

sailing  under  enemy's 
flag, 85. 

rules  of  war,  89. 
mitigation  of  them, 
90—92. 

privateering,  96. 
disposal  of  prizes,  101. 
ransom,  104. 
postliminy,  108. 
neutral  rights  and  du- 
ties, 115 — 133. 
contraband  of  war, 
135. 

blockade,  143. 
right  of  search,  153. 
truces,  159. 
passports,  162.  182. 
treaties  of  peace,  165. 
Laws,  unconstitutional,  void,  448 
- 454. 

retrospective,  condemned, 
455. 

Law  Reports,  their  necessity  and 
value,  473^  424.  496. 
old,  character  of.  486. 
modern,  488. 

Letter  of  credence,  41L 
License  to  trnd.e  with  the  enemy. 

85—163. 
coming  from  the  enemy, 
void,  85, 
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LicetMe  to  trade  with  the  enemy, 
valid  with  the  power 
granting  it,  163. 
limitation  of  time  and 
place,  164. 
not  to  be  granted  by  an 
. ally,  112. 

necessary  to  bring  home 
property,  61. 

t,ien  of  U.  S.,  245,  241L  248. 
Littleton’s  tenures,  503. 

M 

JVala  profiibUa,  4fi7. 

Mala  in  te,  4S7. 

Mandamus,  by  Sup.  Court,  U.  S. 

300.  322. 
not  from  state  to  federal 
courts,  410. 

Mare  clautum,  27. 

Mare  libervm,  21. 

Marine  torts,  156.  353.  364. 
Marshals,  U.  S.,  369. 

Martens’  Treatise,  17. 

Material  men,  379. 

Militia,  when  subject  to  con- 

fress,  262. 

, 266. 

Ministers  resident,  known  in  an- 
cient Greece,  5. 
distinction  of  form,  32. 
Monopoly  by  steam  boats,  illegal, 
432 — 148. 

More,  Sir  Thomas,  491. 
Moseley’s  Reports,  493. 

Morris,  Robert,  his  great  servi- 
ces, 216. 

Municipal  law  defined,  447. 

N 

Nations,  law  of.  History,  l — 20. 
their  equality,  21. 
duties  in  peace,  32. 
duty  of  self  defence,  23. 

42. 

assistance  to  new  states, 
24. 

dominion  over  adjoining 
seas,  26 — :il. 
i^hts  of  commerce,  32. 
rights  of  passage,  34. 
to  navigable  nvers,  3a. 


Nations,  their  rights  survive  re- 
volutions, 23. 
assistance  to  allies,  4!^ 
60. 

rights  and  duties  as  neu- 
trals, 13.5—158. 
rights  as  belligerents, 
47—64.  90—113, 
National  character,  test  of,  76— 

ao. 

Naturalization  laws,  423. 
Me-exeal,  writ  of,  300. 
Neutrality,  rules  of,  declared  by 
U.S.  122. 
great  value  of,  115. 

armed,  126, 127. 
Neutrals,  title  of  captors  in  their 
ports,  109—121. 
their  rights  and  duties, 
116—133. 
must  be  impartial,  1 16 
may  fulfil  prior  engage- 
ments, 116. 
to  judge  of  the  catut fa- 
derie,  117. 
carriers  of  enemy’s  pro- 
perty, 117. 124. 
their  goods  in  enemy’s 
vessels  safe,  117. 128. 

132. 

their  territory  inviola- 
ble, 107. 
to  restore  captures  made 
within  it,  121. 
may  shut  their  ports  to 
prizes,  123. 
allowed  freight  for  ene- 
my’s property,  126. 
claims  by  the  Baltic  neu- 
trals, 126—131. 
no  legal  claim  to  free 
ships  free  goods,  122. 

13L 

restrictions  on  neutral 
trade,  135—158. 
rights  and  duties  as  to 
blockades,  143—162. 
not  to  carry  enemy’s  de- 
spatches, 152. 
subject  to  right  of 
search,  153 
character  tested  by  do- 
micil, 75 
question  oftrade  withene 
my’s  colonies,  81— as. 
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Neutrali,  prisoners  free  in  n neu- 
tral port,  109. 
New-England  Colonies,  union  of, 

New-York  statute  as  to  fugitives 
from  justice,  32. 
Notice  of  blockade  requisite,  L42. 
Nottingham,  Lord  Ch.,  422. 


o 

Offences  against  the  law  of  na- 
tions, 181 — 191. 

P 


Palatinate,  burning  of  it  condemn- 
ed, 02. 

Pardon,  power  of,  2S3. 
Parliament  in  England,  omnipo- 
tent, 447. 

Pass  of  an  enemy,  B£, 

Passage  in  tramilu  over  a terri- 
tory, 34. 


Passport,  1C2. 

by  whom  granted,  1112. 
construed  strictly,  162. 
revocable,  1113. 
violation  of  it  punished, 


102. 


Peace,  treaties  of,  105. 

binding  force  of,  165, 
166.  124. 
with  governments  de- 
faclo,  167. 
their  effects,  100. 
when  they  take  effect, 
169—174. 

Peere  Williams’  Reports,  423. 
Perkins’  Treatise,  504. 

Piracy,  honourable  among  the 
Greeks,  4. 

dehned,  183. 
punished  by  all  nations, 
184. 

U.  S.  laws  concerning  it, 
185—188. 
plea  of  aulrefoit  acijuil, 
■ 188. 
cured  by  a lawful  com- 
mission, 100. 
cruizing  by  citizens  a- 
gainst  their  native 
country,  19 


Piracy,  capture  no  change  of  pro- 
perty, 100.  184. 
Plowden’s  Reports,  481. 

Poisoned  arms  unlawful,  90. 

Ports  neutral,  121 — 124. 
PoslUminy,  right  of,  IOC — 112, 

inappUcable  to  .movea- 
bles, 100. 

’ property  in  neutal  states 
unaffected,  109. 
persons  therein  a^cted 
by  it,  109. 
operates  on  captures  at 
Bca,  110. 

on  real  property,  110. 
English  and  American 
rule  of,  112. 
Powell’s  works,  514. 

Precedents  in  courts,  force  of, 
475,420. 

Precedents  in  chancery,  reports, 
423. 

Pre-emption,  right  of,  to  Indian 
lands,  252. 

President  U.  S.,  271. 

unity  of  the  executive 
power,  271. 
qualifications,  273. 
mode  of  election,  223. 
term  of  office,  280. 
salary,  280. 
general  powers,  203. 
treaty  power,  284. 
power  of  pardon,  203. 
nomination  to  offices, 
287. 

power  of  removal,  310. 
negative  on  laws,  239. 
impeachable,  200. 
Preston’s  'rroatiscs,  514. 

Priority  of  debts  to  U.  S.,  243 
—247. 

Prisoners,  condition  in  ancient 
times,  4.  0. 
exchange  among  the 
Greeks,  5. 
in  modern  times,  14. 
Privateers,  26 — 00. 

give  security,  Q2. 
owners  liable  in  tolido 
for  torts,  93.99 
Prizes,  effect  of  peace  thereon, 

m. 

brought  infra  preuidia, 
102. 
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Prize*,  vest  in  the  sovereign, 
101. 

may  be  carried  to  a neu- 
tral port,  123. 
require  adjudication,  1111, 
lOil. 

Prize  Courts,  where  to  be  held, 
1Q3. 

jurisdiction  overprizes  in 
neutral  ports,  103, 104. 
Probable  cause  of  seizure,  156. 
Proceedings  in  rem,  3S9.  379. 
Process  in  federal  courts,  344, 345. 
Prohibition,  writ  of,  300. 
Property  in  enemy's  country, 

brought  homo  after  war 
declared,  hi. 
of  enemies , when  pro- 
tected, 65. 
in  neutral  vessels,  124. 
liable  to  capture,  73 
—87. 

its  character  in  Iranrilu, 

86. 

on  land,  in  war,  02. 
contraband,  13a — 143. 
taken  by  pirates,  184. 
Provisions,  when  contraband,  135. 

139^ 

Puffendorf,  17. 


R 

Ransom  of  captured  property,  104. 

106. 

valid  by  law  of  nations, 
68,  104. 

unlawful  by  the  English 
law,  1114 
bill  is  a safe  conduct,  105. 
how  enforced  iu  France, 
1117 

recapture  of  ransom  bill, 

un 

Recaptures,  112. 

Reeve’s  History  of  the  Law,  508. 
Replevin  of  goods  under  federal 
process,  410. 

Reports  of  decisions,  480 — 495. 
Representation  in  Congress,  828. 
Rescue  of  neutral  ships,  l .57. 
Residence,  how  constituted,  76. 
effect  of  it  in  the  enemy's 
country,  76 — 80. 
when  that  efiect  ceases, 
78, 


Resident  ministers,  39. 
liesponta  Prudentum,  .530. 
Retaliation  in  war,  9^ 
Retrospective  laws,  455. 

Right  of  passage,  34. 

Rivers,  navigable,  use  of,  3^  36. 
Roberts’  Treatise,  513. 

RoUe’s  Abridgment,  509. 
Romans,  their  fecial  laws,  6. 

barbarous  laws  of  war, 

6.8. 

Roman  civil  law — see  Civil  Lav>. 
Rule  of  1756,  88—85. 

Rule  of  representation  in  Con- 
gress, 230. 

S 

Safe  conducts,  162.  182. 

Sailing  under  enemy’s  flag,  85. 
Salvage  on  recapture,  112. 
Sanders’  Treatise,  513. 

Saving  clause  in  a statute,  462. 
Saunders’  Reports,  485. 

Sea,  jurisdiction  over,  26 31. 

Sea  coast,  jurisdiction,  29,  30. 
Seamen’s  wages,  how  recovered, 
379. 

Search,  right  of,  153—157. 
Senate,  U.  ^ 224. 

how  chosen,  225. 
Shepherd’s  Touchstone,  509. 
Shipwrecked  property,  history  of, 
13. 

Slave  Trade,  191 — ^20n. 
Spoliation  of  papers,  157,  158. 
Stare  decisie,  477. 

State,  deflned,  189 
States,  union  of,  201—206. 

not  suable  by  individu- 
als,  297. 
not  to  issue  bills  of  cre- 
dit, 467. 
or  pass  ex  postfacto  laws, 

408. 

or  control  federal  courts, 

409. 

or  impair  contracts,  413. 
or  naturalize,  423. 
or  tax  national  institu- 
tions, 425. 
or  govern  ceded  places, 

429. 

or  interfere  with  com- 
merce, 431.  439. 
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State  governments,  concurrent  le- 
gislation, 387. 
judicial  power,  39^. 
State  courts,  not  controluble  by 
injunction,  412. 
invested  with  federal 
power,  400—405. 
Statbam’s  Abridgment,  502.  ’ 

Statutes,  when  they  take  effect, 
4.54. 

should  be  prospective, 
457,  4.58. 
rules  of  construction, 
460—46.5. 
public  and  private,  4.59. 
temporary,  465. 
saving  clauses  and  pro- 
visoes, 462. 
in  pari  materia,  463. 
penal,  467. 

Steam  boat  monopoly,  history  of, 
432—438. 

Sugden’s  Treatises,  513. 

Supreme  Court,  U.  ^ see  Courtt 
U.  S. 

Surrender  of  fugitives,  31L 


T 

Talbot,  Lord  Ch.,  493. 

Taxation,  rules  of,  254 — 257. 

U.  S.  claim  paramount, 
392—394. 
by  the  states  restricted, 
42.5. 

Tenure  of  U.  S.  judges,  292. 

of  executive  officers, 
310. 

Territories,  U.  ^2^251  342. 

383—386. 

Title  to  Indian  lands,  257. 

Trade  from  the  enemy's  country, 
74—81. 

Transfers  in  transitu  in  war,  86. 
Treaties,  their  influence  on  the 
law  of  nations,  12. 
not  affected  by  revolu- 
tions, 28. 

of  commerce,  ^ 34. 
auxiliary,  12.  116. 
Treaties  of  peace,  165 — 177. 

binding  force  of,  165,  166. 

174. 

their  efficacy,  168. 
when  they  take  effect, 
169—174. 


Treaties,  violation  of  any  articles, 

17.5. 

may  cede  territory,  166. 
Treaty  making  power,  284-— 287. 
Truces  in  war,  159. 

Twelve  tables,  521—526. 


u 

Union  of  U,  States,  history  of, 
201—219. 

United  States  priority  as  creditors, 
243—248. 
Territories,  256,257. 349. 

383—386. 

Unity  oftbe  executive  power,  971. 


V 

Vacancy  in  office  of  president, 
278. 

Vattel,  character  of  his  work,  18 
Vaughan's  Reports,  486. 
Vernon's  Reports,  492. 

Vesey,  senr..  Reports,  494. 
Vescy,  jr.,  Rep.,  495. 

Vincr’s  Abridgment.,  SIO. 
Visitation  and  search  at  sea,  153 
—157. 


w 

Wages  of  seamen,  where  recover- 
able, 379. 

War,  just  causes  of,  23.  ^ 42. 
extreme  resort,  48. 
offensive,  50. 
defensive,  50. 
right  of  declaring,  5 1,52- 

declaration  of,  .51 — 55. 
Effect  of  a state  of  war, 
.55.  94. 

destroys  all  commercial 
dealing,  66 — 69. 
capture  of  property  in 
the  territory,  56—61. 
confiscation  of  debts,  62 
—65. 

partnerships  dissolved  by 
it,  68. 

rights  of  war,  89. 
mitigated,  90—93. 
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War,  difference  on  land  and  sea, 
SL 

unnecessary  destruction 
of  property  unlawful, 

ai. 

retaliation,  2d. 
privateering,  96—100. 
prizes,  100—104.  122. 
ransom,  104. 
postliminy,  100. 
neutrals  exempt  from, 

ll.=i— 121. 
enemy's  property  in  neu- 
tral vessels,  124. 
contraband,  135 — 143. 


War,  blockade,  143—151. 

right  of  search,  153. 
truce,  159 — 161. 
passport,  162 — 165. 
Woods'  Institutes,  512. 

Woolsey,  Cardinal,  Lord  Ch., 
490,  1. 

Wright's  Tenures,  612. 


Y 

Year  Books,  480. 
Yelverton's  Reports,  485. 
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